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         1       MR AGIUS:   Mr Commissioner, since we were last gathered

         2       together in public session we have had a judgment from

         3       Justice Young of the Federal Court in respect of the claim

         4       by AWB of legal professional privilege over certain

         5       documents.  As a result of that judgment, approximately

         6       350 documents which had been the subject of a claim for

         7       legal professional privilege have been released and have

         8       been made available to the inquiry by AWB.  It's apparent

         9       from the judgment that, in relation to that bundle of 350

        10       documents, some documents were held not to be covered by

        11       legal professional privilege and in relation to other

        12       documents there was a finding that any legal professional

        13       privilege that attached to them had been waived.

        14

        15            We have produced from the bundle of documents a folder

        16       entitled "Compilation of Legal Advices and Instructions".

        17       That folder includes an index, and the index includes a

        18       short description of the documents plus their barcode

        19       numbers.  I propose to tender that folder in due course.

        20

        21            We understand that applications have been made on

        22       behalf of two persons who have had leave to appear that

        23       there be certain amendments to some of those documents.

        24       In one instance the application is that a particular

        25       document not become a public exhibit at all, and there are

        26       alternative submissions that there be editing.  Both

        27       applications are dated 22 September 2006.  One is made on

        28       behalf of Mr Long and the other is made on behalf of

        29       Mr Whitwell.  I tender those two applications.

        30

        31       EXHIBIT #1275 TWO APPLICATIONS SEEKING LEAVE TO AMEND

        32       DOCUMENTS FOR TENDER, DATED 22 SEPTEMBER 2006

        33

        34       MR AGIUS:   I tender the folder of material marked

        35       "Compilation of Legal Advices and Instructions", including

        36       the index.  I'm not sure whether any of my learned friends

        37       wish to speak to the applications or wish you to rule on

        38       them at this time, Mr Commissioner.

        39

        40       MR FORREST:   Just very briefly, sir, perhaps the

        41       applications might be the subject of a confidential exhibit

        42       at this stage, because, in the event they were

        43       successful --

        44

        45       THE COMMISSIONER:   I'll make a non-publication order in

        46       relation to the applications at this point of time.

        47
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         1       MR FORREST:   Thank you, sir.  Upon reflection, it seemed

         2       to us, on behalf of Mr Long, that the alternative that we

         3       propose is probably more practical and workable than, if

         4       you like, the ambit submission that we made.

         5

         6       THE COMMISSIONER:   Yes.

         7

         8       MR FORREST:   Thank you, sir.  We don't seek to speak

         9       beyond that.  The letter speaks for itself.

        10

        11       THE COMMISSIONER:   Thank you.  Is there any other

        12       application?

        13

        14            Application has been made on behalf of two employees

        15       of AWB, one a present employee, Mr Whitwell, and the other

        16       a former employee, Mr Long.  The application was framed in

        17       seeking an order pursuant to section 6D(3) of the Royal

        18       Commissions Act seeking either non-publication of a

        19       particular draft advice from counsel or, alternatively,

        20       non-publication of the names of certain persons referred to

        21       in that advice.

        22

        23            There has now been sought to be tendered a Compilation

        24       of Legal Advices and Instructions which contains the draft

        25       advice which is the subject of this application.

        26

        27            AWB and its employees have maintained that they have

        28       not acted in breach of either the United Nations

        29       resolutions or, more particularly, of any Australian

        30       domestic law.  Neither AWB nor any employee, past or

        31       present, has come to the inquiry with the position that he

        32       or she had acted contrary to law.

        33

        34            My function is not to determine whether there has been

        35       a breach of any Australian law.  It is to consider and

        36       reach a conclusion about whether there might have been such

        37       a breach and, if I ultimately come to that view, whether

        38       particular matters should be referred to appropriate

        39       authorities for their consideration as to whether

        40       proceedings should be brought for breach of any Australian

        41       law.

        42

        43            The Federal Court has held that there has been waived

        44       a number of documents which were the subject of claims for

        45       legal professional privilege.  Included in those documents

        46       are instructions, draft advices, advices and opinions which

        47       have now been produced to the inquiry and which are the
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         1       subject of the present tender.

         2

         3            The grounds on which the application is brought by the

         4       two employees to which I've referred are that publication

         5       of their names would cause prejudice to them; that the

         6       advice concerned is a draft advice and that the author of

         7       that draft advice subsequently entered into a joint advice

         8       which gave or expressed a contrary view; that the question

         9       of any potential breach of the law is a matter for me to

        10       report upon and thus any advices are immaterial or

        11       irrelevant; and, finally, that publication of the advice

        12       for the persons named may at some point of time in the

        13       future affect the conduct of any jury trial.

        14

        15            The basis upon which Mr Justice Young held that the

        16       legal advices had been waived is conveniently summarised in

        17       the summary of his judgment.  That summary says:

        18

        19            The Commonwealth contends that, on numerous

        20            occasions, AWB disclosed the gist or

        21            substance of legal advice that it obtained

        22            as a result of, or in the course of, its

        23            internal investigations.  It relied on

        24            disclosures that were made to the

        25            Australian Government between 24 March 2005

        26            and 4 October 2005, to the IIC in the

        27            course of Andrew Lindberg's interview on

        28            28 February 2005, and to the Commission.

        29            As a result, the Commonwealth contends that

        30            AWB has waived any privilege that attached

        31            to documents brought into existence in the

        32            course of its internal investigations.

        33

        34            The cumulative effect of AWB's disclosures

        35            is that, down to 17 January 2006 when

        36            Lindberg gave evidence to the Commission,

        37            AWB was openly claiming that its legal

        38            advice showed that there was no evidence

        39            that it had engaged in any wrongdoing in

        40            connection with its supply of wheat to Iraq

        41            under the OFF Programme.  Specifically, AWB

        42            claimed that there was no evidence of any

        43            corruption by AWB, any side payments or

        44            after sales payments by AWB to the former

        45            Iraqi regime, that AWB knew of any

        46            connection between Alia and the Iraqi

        47            regime or of any payments being channelled
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         1            by Alia to that regime, or any conduct by

         2            AWB that resulted in breaches of the

         3            United Nations' sanctions.  The disclosures

         4            by AWB were expressed in such broad terms

         5            that they encompassed advices that AWB had

         6            obtained concerning the Tigris transaction

         7            and the iron filings claim.

         8

         9            I am satisfied that AWB made a conscious

        10            and voluntary decision to deploy the gist

        11            or substance of this legal advice in its

        12            dealings with the Australian Government,

        13            the IIC and the Commission because it

        14            considered that it was in its commercial

        15            interests to do so.  These actions are

        16            inconsistent with the maintenance of

        17            confidentiality in the legal advice.

        18

        19            In addition, Lindberg and other AWB

        20            executives gave evidence to the Commission

        21            that AWB obtained legal advice that the

        22            proceeds of the inflated prices in

        23            contracts A1670 and A1680 should be

        24            disbursed to Tigris to the extent of

        25            approximately US$7 million.  That evidence

        26            was given in the presence of AWB's legal

        27            representatives without any objection being

        28            raised on grounds of legal professional

        29            privilege.  I infer that AWB was content

        30            for it to be publicly known that it had

        31            obtained that legal advice.  Having

        32            disclosed the gist or substance of that

        33            advice, and having regard to the wide terms

        34            in which those disclosures were expressed,

        35            I consider that AWB is bound to disclose

        36            any other legal advices it obtained in

        37            relation to the same subject or same issue.

        38

        39            The scope of the waiver that must, in my

        40            view, be imputed to AWB is not confined to

        41            any other legal advice that AWB obtained

        42            prior to the date of the relevant

        43            disclosures that addressed the same subject

        44            matters or issues as the advice that AWB

        45            voluntarily disclosed.  It extends to the

        46            documents and information which were taken

        47            into account in formulating, or which



            .26/9/06 (73)              7211

                            Transcript produced by ComputerReporters

�









         1            otherwise underpinned or influenced, the

         2            legal advice that AWB has chosen to

         3            disclose.

         4

         5            To determine precisely what documents fall

         6            within these boundaries, I inspected the

         7            documents over which a claim of privilege

         8            has been made, reviewed the evidence

         9            concerning each document, and applied the

        10            principles identified in my reasons for

        11            judgment.  In the result, I have concluded

        12            that AWB has waived any legal professional

        13            privilege that subsisted in the documents

        14            listed in my reasons for judgment, which

        15            number approximately 316.  There are a

        16            further 19 documents where any privilege

        17            has been waived over part of the document.

        18

        19            In broad terms, the documents over which

        20            privilege has been waived comprise

        21            documents falling within the following

        22            categories:  documents which define the

        23            scope of AWB's internal reviews or which

        24            identify what investigations were carried

        25            out; summaries, chronologies and other

        26            documents which record or analyse the

        27            results of those investigations; witness

        28            statements and other notes or records of

        29            interviews of AWB personnel; records of

        30            meetings and periodical reports concerning

        31            the findings of the review; and documents

        32            seeking advice, or comprising or recording

        33            advice provided to AWB, as to whether AWB

        34            or any of its employees engaged in any

        35            wrongdoing in connection with wheat sales

        36            to Iraq under the OFF Programme, including

        37            any wrongdoing in connection with the

        38            Tigris transaction.

        39

        40       My understanding is that AWB and its employees maintain

        41       that position to this very day.  Thus, so far as AWB is

        42       concerned, there is no ground for keeping the draft advice

        43       the subject of the application confidential.  The public

        44       interest in this inquiry requires that it be made public.

        45

        46            The question remains what weight should be given to

        47       the interest of the two employees of AWB, one past and one
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         1       present, who are mentioned in the draft advice to have

         2       their names not disclosed.  Neither employee has

         3       differentiated his position from that of AWB.  Each has

         4       maintained that his actions were not in any way improper,

         5       let alone illegal.  Each has taken advantage of the

         6       position adopted by AWB.

         7

         8            In those circumstances, it seems to me that the

         9       principles enunciated by Mr Justice Young should be applied

        10       and that the draft advice should be made public.

        11       Accordingly, I decline to make the orders sought under

        12       section 6D(3) and I will mark the volume entitled

        13       "Compilation of Legal Advices and Instructions" as exhibit

        14       1276.

        15

        16       EXHIBIT #1276 VOLUME ENTITLED "COMPILATION OF LEGAL ADVICES

        17       AND INSTRUCTIONS", COMMENCING AT BARCODE AWB.9000.0011

        18

        19       MR JUDD:   Commissioner, just one matter that arises out of

        20       your reasons.  I don't seek to cavil with them because it

        21       would be inappropriate, but I want to make clear that, as

        22       far as we know, AWB did not contend that these exhibits

        23       should remain confidential.

        24

        25       THE COMMISSIONER:   Quite.  I thought I made that clear.

        26

        27       MR JUDD:   Well, I think you said, Commissioner, that there

        28       was no basis upon which AWB could do so, which might have

        29       inferred that we had sought to maintain the confidentiality

        30       and we didn't.

        31

        32       THE COMMISSIONER:   I thought I commenced by saying that

        33       the application was brought on behalf of two of its

        34       employees.

        35

        36       MR JUDD:   Perhaps I need say no more.  There was an

        37       ambiguity as I heard it.  Perhaps that's now clarified.

        38       Thank you, sir.

        39

        40       THE COMMISSIONER:   Yes, Mr Agius.

        41

        42       MR AGIUS:   Indeed, as we understand it, AWB has

        43       distributed copies of many of these documents and hasn't

        44       sought to maintain any confidentiality over them after the

        45       judgment from the Federal Court.

        46

        47            Just so that people know where those assisting you
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         1       anticipate the inquiry might travel in its public hearings

         2       this week, I would propose to call Ms Jessica Lyons, then

         3       Mr Cooper.  I imagine that will take the better part of the

         4       day, but not the night.  Then, after that, Ms Peavey, and

         5       Mr Quennell.  We had anticipated being able to call

         6       Mr Stott tomorrow, but I understand there may be some

         7       practical difficulty in that regard, but we will recall

         8       Mr Stott at some time this week.  Then Mr Flugge and

         9       Mr Lindberg.

        10

        11            Subject to any evidence that emerges in the course of

        12       these hearings this week, that is what I expect will be at

        13       least the list and order of witnesses.  I also anticipate,

        14       again, subject to any evidence that emerges this week, that

        15       that will bring us to the end of the public hearings of the

        16       inquiry and, indeed, all the evidence of the inquiry.

        17

        18            With that in mind, I would propose, if it meets your

        19       convenience, Mr Commissioner, to recall Ms Lyons.

        20

        21       THE COMMISSIONER:   Yes.

        22

        23       MR LIVERMORE:   Commissioner, I seek authorisation to

        24       appear on behalf of Ms Lyons and also Mr Cooper when he

        25       appears later this day.

        26

        27       THE COMMISSIONER:   Yes, Mr Livermore, that leave is

        28       granted on the usual terms.

        29

        30       <JESSICA GEORGINA LYONS, on former oath      [10.25am]

        31

        32       THE COMMISSIONER:   Ms Lyons, you're on your former oath.

        33

        34       MR AGIUS:   Mr Commissioner, we have received a further

        35       copy of Ms Lyons' statements and annexures, which copy

        36       we're told takes account of the rulings of Justice Young

        37       and removes, in effect, some of the edits that are to be

        38       found in the first copy of her statement that I tendered

        39       when Ms Lyons was last before the inquiry.  I will tender

        40       this further copy of Ms Lyons' statement of 21 August 2006.

        41       There are still some edits.  It can be found at

        42       WST.0048.0047 through to 0110.

        43

        44       EXHIBIT #1277 FURTHER COPY OF MS LYONS' STATEMENT,

        45       DATED 21/8/2006, BARCODED WST.0048.0047-0010

        46

        47       <EXAMINATION BY MR AGIUS:
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         1

         2       MR AGIUS:   Q.   Do you have a copy of that further amended

         3       statement, Ms Lyons?

         4       A.   Yes, I do.

         5

         6       Q.   You refer at paragraph 21 to a recollection of

         7       Mr Whitwell seeking legal advice from you "as to whether it

         8       would be in breach of the UN Sanctions to make a payment in

         9       compensation for iron filings contamination in the method

        10       requested by the IGB to an inland transport company"?

        11       A.   Yes.

        12

        13       Q.   Can you see that in your statement?

        14       A.   Yes, I can.

        15

        16       Q.   This is at page WST.0048.0050.  Your statement says:

        17

        18            ...in the method requested by the IGB to an

        19            inland transport company.

        20

        21       Did you understand that Mr Whitwell was seeking advice as

        22       to whether it would be a breach of sanctions to make a

        23       payment to the IGB via the inland transport company?

        24       A.   No, that was not my understanding of my instructions.

        25

        26       Q.   Were you instructed that it was proposed to make this

        27       compensation payment in a way that the compensation payment

        28       would find its way to the IGB?

        29       A.   No, that was not my understanding.

        30

        31       Q.   What were you asked by Mr Whitwell?

        32       A.   I was asked to provide advice in the context of

        33       Andrew Lindberg and Brendan Stewart having made a journey

        34       to Iraq and, as I understood it, there had been an

        35       agreement to make a payment of $6 a tonne in compensation

        36       for a claim that a number of cargoes had been contaminated

        37       with iron powder, iron filings, and Mr Whitwell told me, in

        38       my instructions - I do have a file note, so I have been

        39       assisted with that file note - that what was being asked by

        40       the IGB was that the payment be made to a company which

        41       provided inland transport.

        42

        43       Q.   So you say that you were not told that the proposal

        44       was that the money would be paid to the IGB through the

        45       inland transport company?

        46       A.   I can only be guided by what my instructions were and

        47       what my note reveals.
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         1

         2       Q.   What do you say about my question?  You were not told

         3       that the proposal was that the money would be paid to the

         4       IGB through the inland transport company?

         5       A.   That was not my understanding of what was being

         6       proposed.

         7

         8       Q.   So you were not told that?

         9       A.   I'd have to check.  If I can refer to my note, I can

        10       certainly assist the Commission --

        11

        12       Q.   We have your file note of 22 January 2003.  Could we

        13       turn up, please, AWB.9000.0009.  This is one of those

        14       documents we obtained as a result of the Federal Court

        15       judgment.  I might get your help with the handwriting.

        16       There's handwriting at the top in block letters, "Jess

        17       Lyons' file note".  Is that your handwriting?

        18       A.   No, it's not.

        19

        20       Q.   Underneath that, "Iron filings"; is that your

        21       handwriting?

        22       A.   Yes, it is.

        23

        24       Q.   I'll read the first line and then ask you to take it

        25       up after that:

        26

        27            [Attendance] Chris Whitwell 22/1/03.

        28

        29       I wonder if you might read verbatim what it is that you

        30       have written in that file note?

        31       A.   It says:

        32

        33            $6 [a tonne] rebate - Iraq - when shipments

        34            held up late last year - iron filings

        35            - payment [within] course existing

        36            shipments.

        37

        38       Q.   Could I ask you to say that again?

        39       A.

        40            - payment within course existing shipments

        41            - but Iraq Gov- said no - need to pay

        42            through Inland Transport - Payment to a

        43            Jordan based company?  - links

        44            - you have looked and don't think any

        45            prohibition re 'rebates'

        46

        47       Then:
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         1

         2            DFAT - off the cuff discussion.

         3

         4

         5       Q.   That's your file note of your attendance upon

         6       Mr Whitwell?

         7       A.   Yes, it is.

         8

         9       Q.   Did you not understand the $6 a tonne rebate almost by

        10       definition to mean or require a payment to the Iraqis?

        11       A.   Sorry, no, that's not what I understood.  I understood

        12       that the Iraq government was requesting payment through

        13       inland transport, payment to a Jordan-based company.  That

        14       is what my note reflects.

        15

        16       THE COMMISSIONER:   Q.   But that necessarily means that

        17       the payments went to the Iraqi government through that

        18       mechanism, doesn't it?

        19       A.   That wasn't my understanding, and I do have,

        20       Commissioner, another handwritten note, or there are notes

        21       that I have on an advice that I received from

        22       Hazel Brasington which provide me today with a greater

        23       indication of what I understood to be the mechanism which

        24       was being proposed for payment, and that note to me doesn't

        25       indicate that I believed a payment was going directly to

        26       the Iraq government.

        27

        28       Q.   No, not directly, indirectly?

        29       A.   Well, I didn't believe it was going to end up with the

        30       Iraq government, sorry; that's probably a better way to put

        31       it.

        32

        33       Q.   So the Iraqi government was due the money?

        34       A.   Yes.

        35

        36       Q.   According to this note, that money was to be paid

        37       through inland transport.  Where did you think it was

        38       going?

        39       A.   As I said, if I look at that note, another note that's

        40       on Hazel Brasington's advice, it's my recollection that I

        41       understood that there was an inland transport company which

        42       provided transport services in Iraq and that what was being

        43       requested was that the Iraq government wanted the payment

        44       to be made to that company which provided services in Iraq.

        45       That was my understanding.

        46

        47       MR AGIUS:   Q.   For the purpose of receiving that money
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         1       itself?

         2       A.   No, that was not my understanding.

         3

         4       Q.   So your understanding was this, was it - I just want

         5       to be clear as to what it was that Mr Whitwell said to you,

         6       or at least what you understood:  that there had been a

         7       compensation claim in respect of contaminated wheat; that

         8       that claim had been made by the purchaser, the IGB; and

         9       that AWB had agreed to pay a certain amount of money per

        10       tonne in respect of that claim?

        11       A.   That would be correct, yes.

        12

        13       Q.   Would you not infer just from that information that

        14       that compensation was expected to be paid to the customer,

        15       to the IGB, the party that had suffered the alleged loss?

        16       A.   I think that's a fair question, but in the course of

        17       my receipt of instructions from Chris Whitwell I was told

        18       and understood that the Iraq government wasn't asking for

        19       payment to it, it was asking for payment to an inland

        20       transport company, and it was my understanding that whilst

        21       the IGB was going to get the benefit of the payment, it was

        22       not to receive payment.  Instead it would, if you like,

        23       assign the right to that payment to a company which was

        24       providing services, transport services.  That is my

        25       understanding, I believe, at the time, to the best of my

        26       recollection.

        27

        28       THE COMMISSIONER:   Q.   If that's so, how was IGB to get

        29       the benefit of the payment?

        30       A.   Again, I'm referring back to a note that's written on

        31       Hazel Brasington's advice in my handwriting, but, as I

        32       understood it, there was a component in the contracts, Iraq

        33       contracts, which was for freight or for trucking services,

        34       and if Alia provided services, then the payment or the

        35       benefit of the payment would be in the nature of an offset

        36       against what would otherwise be paid for transport

        37       services.  That was my understanding at the time.  Again,

        38       my memory is refreshed from a note that I wrote on an

        39       advice I received from Hazel Brasington which I'm sure

        40       counsel assisting will get to in due course.

        41

        42       MR AGIUS:   Q.   I'm not leaping ahead to that because I'm

        43       trying to get an understanding of how this unfolded.  With

        44       respect to you, I think that it is  fairer to you to take

        45       you back through the steps as you were introduced to them

        46       step by step back in January of 2003.  I'm dealing with

        47       what I take to be - correct me if I'm wrong - your first
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         1       exposure to this issue.

         2       A.   I believe so, yes.

         3

         4       Q.   My purpose in testing you by asking you these

         5       questions is not so much to challenge you, but to try to

         6       get you to think more deeply about it.  I say that with the

         7       greatest of respect to you.  Looking at your note, you used

         8       the word "rebate" --

         9       A.   Yes.

        10

        11       Q.   -- which would carry the implication in ordinary

        12       parlance of a payment back to somebody who had originally

        13       made a payment; would you agree with that?

        14       A.   I would agree with that.

        15

        16       Q.   Then you use the words, "had to pay through inland

        17       transport".  I don't want to hold you to word by word, but,

        18       put together, those two concepts seem to imply that what

        19       AWB was being asked to do was to make a payment by way of

        20       rebate - that is, to return $6 a tonne to the Iraqis

        21       through inland transport.  Now, you wouldn't disagree that

        22       that's a fair reading of the file note in isolation, would

        23       you?

        24       A.   I think that that is a fair interpretation, but I

        25       suppose the only thing that I would add is that this is -

        26       from my memory, I'm recording what Chris Whitwell is

        27       telling me; I'm not necessarily at this point making any

        28       conclusions about what I'm being told.  I'm recording.

        29

        30       Q.   So it's fair, then, to find or to read into this that

        31       Mr Whitwell used words like "rebate" to you - that was his

        32       word, not yours?

        33       A.   That's correct.

        34

        35       Q.   And the words "pay through inland transport", that was

        36       his words, not yours?

        37       A.   My recollection would be that this note is a note of

        38       instruction and I'm recording as best as I can in the

        39       course of a meeting what I'm told.

        40

        41       Q.   So "pay through inland transport" would be

        42       Mr Whitwell's words to you?

        43       A.   To the best of my recollection that would be correct.

        44

        45       Q.   Then you've written, after that, "payment to a" - is

        46       that --

        47       A.   "Jordan".
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         1

         2       Q.   -- "Jordan based company" --

         3       A.   Correct.

         4

         5       Q.   -- and the word "links"?

         6       A.   Yes.

         7

         8       Q.   Does that mean that at this stage you were drawing

         9       attention to the question of whether or not this

        10       Jordanian-based company had links to the Iraqis?

        11       A.   I think it's not a conclusion I'm drawing.  To the

        12       best of my recollection that is what I'm told by

        13       Mr Whitwell.

        14

        15       Q.   And he's telling you that he has looked at whether or

        16       not this Jordanian-based company has links to the Iraqis or

        17       to the IGB, and he didn't think that there was any such

        18       link?

        19       A.   That could be one interpretation.  The question mark

        20       would indicate that that's correct, but I don't have enough

        21       memory to confirm that that's what was meant by that

        22       particular part of that note.

        23

        24       Q.   Can that part of the note be read in any other way?

        25       A.   To me what that note is saying is that it's a

        26       recording of Chris saying to me that what is proposed by

        27       the Iraq government is a "payment through inland transport

        28       to a Jordan-based company?  Links", so he's telling me

        29       something in relation to - I don't have a perfect

        30       memory - the relationship between the Jordan-based company

        31       and someone else, although I can't be sure whether it's the

        32       Iraq government or somebody else.

        33

        34       THE COMMISSIONER:   Q.   Who else could it be?

        35       A.   I'm not sure, but I would think it's reasonable to

        36       assume it is the Iraq government.

        37

        38       MR AGIUS:   Q.   Were you told that, in the ordinary course

        39       of its contractual relationship with the IGB, AWB paid for

        40       inland transport in Iraq?  Was that something you were

        41       told?

        42       A.   No, not to my recollection.

        43

        44       Q.   Were you told that AWB, in the ordinary course, paid

        45       money to this Jordan-based company?

        46       A.   I don't have a recollection of that, no, and it isn't

        47       reflected in my note, so I don't remember being told that
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         1       and I'm not assisted by any note to that effect.

         2

         3       MR AGIUS:   I'll tender the document about which I've been

         4       asking you questions, AWB.9000.0009.

         5

         6       EXHIBIT #1278 DOCUMENT MARKED "JESS LYONS' FILE NOTE IRON

         7       FILINGS 22/1/09, BARCODED AWB.9000.0009

         8

         9       MR AGIUS:   This was document number 30 on the list of

        10       documents for which there was a claim of privilege,

        11       Mr Commissioner.

        12

        13       Q.   Then I'll take you to the next document, which is the

        14       advice you received from Hazel Brasington, which has some

        15       handwriting on it - AWB.9000.0014.  This was document 32 on

        16       the list of privileged documents.  Is this the document

        17       bearing the handwriting to which you made reference in some

        18       of your earlier answers today?

        19       A.   Yes, it is.

        20

        21       Q.   Is all of that handwriting yours?

        22       A.   Yes, it is.

        23

        24       Q.   I wonder if you could assist by deciphering the

        25       handwriting at the top of the page, firstly.

        26       A.   I'll start with the left side, where it says "UN" - it

        27       appears that's what I wrote first because of the arrow, it

        28       says "UN" underlined "Alia Transport - change [contracts]

        29       CNF [to] CIF in truck payment to Alia - for a service".  Do

        30       you want me to go down?

        31

        32       Q.   As we move down, the next writing is "IGB - Iraq"?

        33       A.   Yes.  And then down the bottom it says "Ok so could be

        34       ok".

        35

        36       Q.   Where did you get the information "UN Alia Transport

        37       Change [contract] CNF [arrow] CIF", et cetera.  Where did

        38       that information come from?

        39       A.   I am not sure, but my belief is that it was

        40       information provided to me in the course of instructions

        41       from Mr Whitwell, but I don't have an independent

        42       recollection.  That would be my belief.

        43

        44       Q.   Well, this is the day after you saw Mr Whitwell.

        45       Ms Brasington is writing an email to you on 23 January,

        46       you'd seen Mr Whitwell on 22 January, so we know that you

        47       must have made this note on the copy of the email sometime
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         1       after 11.35am on 23 January.

         2       A.   That would seem right, yes.

         3

         4       Q.   I'm not suggesting you made it on the 23rd but,

         5       rather, that you must have made it after 11.35am on that

         6       day.  It seems, then, that you've had a conversation with

         7       Mr Whitwell; you then had a brief discussion on that same

         8       day with Ms Brasington and Ms Brasington has then provided

         9       you with the advice that we see in this email.

        10       A.   I think that's correct, yes.

        11

        12       Q.   Then you have made notes on a print copy of the email

        13       containing her advice.

        14       A.   I think that's right, yes.

        15

        16       Q.   So may we take it that by the time you received this

        17       advice you were aware that AWB was making a payment to Alia

        18       said to be on account of transport or trucking or freight?

        19       A.   I'm certainly aware that a party is making a payment

        20       to Alia.  Whether or not that was AWB I can't be sure from

        21       that note.  That note doesn't give me a recollection as to

        22       who made the payment.  It may well have been my

        23       understanding it was AWB, but I can't be certain from that

        24       note.

        25

        26       THE COMMISSIONER:   Q.   Who else could it be changing the

        27       contract that's referred to as the AWB contract?

        28       A.   Again, it would be sensible for me to have concluded

        29       it was AWB, but I just don't have the independent

        30       recollection to confirm that.

        31

        32       MR AGIUS:   Q.   Doesn't "CIF in truck" indicate to you

        33       that AWB's responsibility was to deliver into the truck and

        34       therefore have contractual liability to pay for the inland

        35       transport?

        36       A.   That could well be the interpretation of that note,

        37       but I can't be certain.

        38

        39       Q.   Given what you knew at the time, is there any other

        40       way in which we can read that note?

        41       A.   I think again I have to say it's a reasonable - the

        42       interpretation you put on it is reasonable.  I can't think

        43       of any other reasonable interpretation, but then I again

        44       have to say that I don't have a perfect memory.

        45

        46       Q.   What we don't have in the documents that have been

        47       produced is what advice you asked Ms Brasington for.  What
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         1       were the questions that you asked her advice about?

         2       A.   I don't have a note.  I've looked and I cannot locate

         3       a note of the conversation I had with Hazel, so I don't

         4       have a perfect recollection of that.  But I can be guided

         5       by the note I took of my instructions from Chris Whitwell.

         6

         7       Q.   Well, can I suggest to you that the only way in which

         8       to read the note of your instructions from Mr Whitwell and

         9       the substance of Ms Brasington's advice is this, that you

        10       asked her to provide advice as to whether it would be a

        11       breach of UN resolutions for AWB to make a cash rebate to

        12       the IGB?

        13       A.   That is certainly the question that Hazel has in part

        14       answered, but my note, handwritten note, at the top of the

        15       page would indicate to me that, having read Hazel's advice,

        16       I believed there was an additional question to be answered,

        17       which was whether or not, in the nature of a price

        18       reduction, a payment could be made to Alia Transport,

        19       payment to Alia for a service.  I believe my note, which I

        20       think is a note to myself and not reflecting a

        21       conversation, is that I have looked at Hazel's advice and I

        22       have written a note to myself about the fact that there may

        23       be a second question to answer.

        24

        25       THE COMMISSIONER:   Q.   The note says nothing about price

        26       reductions.

        27       A.   No, it does not, I agree.  At the very bottom of

        28       Hazel's advice the comment is made which I've underlined

        29       "The same difficulty would not arise if price reductions

        30       were factored into current or future sales", and,

        31       Commissioner, it's my belief that an offset against a price

        32       to be paid for services - that I was drawing a parallel

        33       between that and a price reduction.  That was my thought

        34       process when I scribbled on this particular document

        35       "payment to Alia for a service" and also "OK.  So could be

        36       OK".

        37

        38       MR AGIUS:   Q.   In the middle of the page Ms Brasington

        39       has said literally in black and white:

        40

        41            The real answer to the question you raised

        42            is that to make a cash rebate would be to

        43            provide funds contrary to the embargo

        44            resolution, resolution 661...

        45

        46       Now, did you not understand from that advice that it would

        47       be contrary to the resolution for AWB to make a cash rebate
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         1       to the IGB?

         2       A.   Yes, that's right.

         3

         4       Q.   You understood that?

         5       A.   I understood that this advice was dealing with whether

         6       a payment of a separate cash rebate could be made to - and

         7       I've written there "IGB - Iraq", so I was clearly making a

         8       parallel or I was assuming that one and the same was the

         9       IGB and the Iraq Government.

        10

        11       Q.   Should we not then understand that the question that

        12       you asked Ms Brasington to address is that which she

        13       addresses in that sentence and that that question was would

        14       it be a breach of sanctions for AWB to make a cash rebate

        15       to the IGB?

        16       A.   I think that is definitely one of the questions I

        17       would have asked her, but I presume that my instructions

        18       were done over the phone and probably quite hurriedly and,

        19       as I said before, I do believe that after I read this

        20       advice I thought that there was a second question to answer

        21       that had not necessarily been addressed by Hazel.

        22

        23       Q.   Well, let's just deal with the question that she did

        24       address up to --

        25

        26       THE COMMISSIONER:   Q.   Just before you do, can you tell

        27       me what that question is?

        28       A.   Whether or not a payment could be made to Alia, to a

        29       transport company, in the manner requested by the IGB.

        30

        31       MR AGIUS:   Q.   So dealing with the question that

        32       Ms Brasington appears to answer in the middle of the page,

        33       does that not lead with certainty to the conclusion that

        34       that was the issue about which Mr Whitwell had asked you

        35       advice upon, whether or not it would be a breach of

        36       sanctions for AWB to make a rebate payment to the Iraqis?

        37       A.   No, I don't because that isn't reflected by the note

        38       of my instructions from Chris Whitwell.

        39

        40       Q.   I think you've said, haven't you, that it would be

        41       reasonable to read that note in that way?

        42       A.   No, I said that it was my understanding that I was

        43       being asked to consider payment to a Jordan-based company,

        44       which is what the note reflects.

        45

        46       Q.   The note says "payment through inland transport to a

        47       Jordan-based company"?
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         1       A.   Yes, I understand that's what the note reads.

         2

         3       Q.   So do you say that Ms Brasington provided you advice

         4       in relation to a question you didn't ask her?

         5       A.   I don't have a recollection of that.  It may be that I

         6       asked her to answer the first question but I didn't give

         7       her instructions in relation to Alia Transport.  Again, I

         8       unfortunately don't have a note of my discussion with

         9       Hazel, so I don't have a perfect memory of my exact

        10       instructions to Hazel Brasington.

        11

        12       Q.   So it would be reasonable, then, to infer that you did

        13       in fact ask her the question to which she provides the

        14       answer in the middle of the page?

        15       A.   That's definitely one conclusion you can draw.

        16

        17       Q.   Is there any other conclusion?

        18       A.   Well, the other conclusion is that my instructions

        19       were completely unclear and Hazel answered a question I

        20       didn't ask her.  I think that seems unlikely, but that is

        21       another conclusion.

        22

        23       THE COMMISSIONER:   Q.   It says, "The real answer to the

        24       question you raised"?

        25       A.   Sorry, Commissioner?

        26

        27       Q.   It says, "The real answer to the question you raised

        28       is", and then Ms Brasington gives her advice?

        29       A.   Yes, and she also says:

        30

        31            I understand that what is contemplated is

        32            not a drawdown...but a separate cash

        33            rebate.

        34

        35       Then she says at the bottom:

        36

        37            Please let me know if any of the

        38            assumptions I have made are wide of the

        39            mark.

        40

        41       To me, reading that together, she's taken my instructions,

        42       which were perhaps made in a hurry over the phone, and they

        43       may not have been as clear as I would have liked them to

        44       have been had I committed my instructions, which would be

        45       my usual practice, to writing.

        46

        47       MR AGIUS:   Q.   Ms Lyons, let's deal with this directly.
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         1       She says:

         2

         3            I understand that what is contemplated is

         4            not a drawdown from funds in the escrow

         5            account, but a separate cash rebate.

         6

         7       Now, that means that she understands that you're not

         8       proposing to get money from the escrow account and use the

         9       UN-controlled escrow account as a source of funds for this

        10       rebate but, rather, that AWB is going to make a cash

        11       payment by way of rebate.

        12       A.   That's right.  That's what that would indicate to me.

        13

        14       Q.   That's in fact what you had been told by Mr Whitwell,

        15       isn't it?

        16       A.   Yes.

        17

        18       Q.   So she hasn't misunderstood you there?

        19       A.   She hasn't misunderstood that what was contemplated

        20       was a payment from AWB.

        21

        22       Q.   And not a payment from the escrow account?

        23       A.   That's right.

        24

        25       Q.   She then goes on to say:

        26

        27            The real answer to the question you raised

        28            is that to make a cash rebate would be to

        29            provide funds contrary to the embargo

        30            resolution, resolution 661...

        31

        32       A.   Yes.

        33

        34       Q.   If that had not been the question that you had asked

        35       her, would you not have either telephoned her or emailed

        36       her and said, "Well, thank you, Hazel, but that's not the

        37       question that I asked you.  The question that I asked you

        38       is X"?

        39       A.   Again, I think the most reasonable interpretation is

        40       that she did answer a question I asked her, but my

        41       instructions may have been insufficient and incomplete.

        42

        43       Q.   Why would you ask her the question whether it would be

        44       a breach of resolution for AWB to provide the funds to the

        45       IGB if that was not a matter upon which Mr Whitwell had

        46       sought your advice?

        47       A.   I think that the answer to that lies in the fact that
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         1       I had not dealt with resolutions - United Nations

         2       resolutions before.  I was certainly very unfamiliar with

         3       their operation, and to me it may well have been that my

         4       instructions were insufficient and perhaps confused,

         5       because I probably asked Hazel could she please set out

         6       what were the resolutions because I until this point had

         7       not dealt with them before and had a very limited

         8       understanding of how they operated.

         9

        10       Q.   You've agreed with me - and, indeed, with the

        11       Commissioner, with respect - that when she says, "The real

        12       answer to the question you raised", she's in fact referring

        13       to a question that you raised?

        14       A.   Yes.

        15

        16       Q.   Why would you have raised that question with her if

        17       that was not the matter upon which Mr Whitwell had sought

        18       your advice?

        19       A.   Again, I believe that my instructions to her must have

        20       been confused in some way, but I also note at the bottom

        21       she says:

        22

        23            The same difficulty would not arise if

        24            price reductions were factored into current

        25            or future sales...

        26

        27       Q.   Can I just have an answer to my question:  why would

        28       you have asked her the question which she says you did ask

        29       her if that was not a matter upon which your advice was

        30       sought?

        31

        32       MR LIVERMORE:   With respect, Commissioner, the witness has

        33       already answered the question about five times in

        34       describing how she could have given an unclear set of

        35       information to Ms Brasington which she might have thought

        36       was passing on what Mr Whitwell had said to her.  She's

        37       been asked the question numerous times and in my submission

        38       has already answered it.

        39

        40       THE COMMISSIONER:   I'll allow it.

        41

        42       MR AGIUS:   Q.   What's your answer?  Why would you have

        43       asked her that question if that was not a matter upon which

        44       Mr Whitwell had sought your advice?

        45       A.   I believe that I may have asked her to consider a

        46       wider question than was necessary, because I really had

        47       very little understanding of how resolutions worked until
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         1       this time, and for me to consider any question asked to me

         2       I would have wanted, it would be my belief, for Hazel to

         3       actually set out the context of the resolutions.

         4

         5       Q.   But nowhere in her advice do we see any reference by

         6       her to the issue of making a payment to a Jordanian

         7       transport company.

         8       A.   No, I agree, and I think that is why I have

         9       immediately picked up that that is not in the advice and

        10       I've made these notes to myself at the top to indicate,

        11       well, there is another part to the advice that should have

        12       been addressed.  So I agree with you, it does not refer to

        13       that.

        14

        15       Q.   Might it be that you never asked her that question in

        16       the first place, but the only question you asked her was

        17       the one she answers?

        18       A.   That may well have been the case.  As I said, I

        19       unfortunately don't have a note of my instructions to Hazel

        20       and they may well have been confused and perhaps

        21       insufficient for her to have answered the question that I

        22       was being asked by Chris Whitwell to answer.

        23

        24       Q.   Let's go to that bottom part of the email to which

        25       you've directed attention.  She sets out Resolution 661 and

        26       she goes on to say:

        27

        28            To make a cash rebate would directly

        29            contravene clause 4 above.

        30

        31       Now, the only way in which that could be understood, would

        32       you agree, would be that she understood that the cash

        33       rebate was being made to the Iraqis?

        34       A.   I believe that is a reasonable interpretation, yes.

        35

        36       Q.   She goes on to say:

        37

        38            If so, the Government of the Commonwealth

        39            of Australia would be obliged to prevent

        40            AWB Limited from making the remittance of

        41            funds.

        42

        43       In other words, that the Commonwealth Government would

        44       prevent AWB from paying that money to the Iraqis?

        45       A.   Yes, and I think, from memory, I transcribed that

        46       particular part of Hazel's advice into mine.  I'd have to

        47       check.
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         1

         2       Q.   We'll come to what you said to Mr Whitwell shortly.

         3       A.   Yes.

         4

         5       Q.   Then she goes on to say:

         6

         7            The same difficulty would not arise if

         8            price reductions were factored in to

         9            current or future sales to the equivalent

        10            amount of the rebate.

        11

        12       Now, what did you understand that to mean?

        13       A.   I understood that there may be scope to make a payment

        14       if it was in the nature of a price reduction which would be

        15       worked into future contracts or - or future contracts.

        16

        17       Q.   So that instead of paying a rebate of $6 a tonne on

        18       account of damaged wheat that had already been delivered,

        19       AWB could reduce the cost of wheat in future contracts by

        20       $6 a tonne?

        21       A.   That's right.  I did understand that to be what that

        22       was directed to.

        23

        24       Q.   And you understood that if that were to occur that

        25       course of action could be okay, that might not be a breach

        26       of sanctions?

        27       A.   That's what I understood, yes.

        28

        29       MR AGIUS:   I tender that document, Mr Commissioner.

        30

        31       EXHIBIT #1279 EMAIL FROM HAZEL BRASINGTON TO JESSICA LYONS,

        32       DATED 23/1/2003, BARCODED AWB.9000.0014-0015

        33

        34       MR AGIUS:   Q.   If we go to what we understand to be your

        35       advice from Mr Whitwell, AWB.9000.0017.  This is almost

        36       exactly 24 hours after the date in time of Ms Brasington's

        37       email to you.  It's the next day, just after 11am.  You

        38       begin by saying:

        39

        40            As discussed here is some suggested text

        41            for your memo.  (Also, I suggest that you

        42            mark the memo "PRIVATE AND CONFIDENTIAL").

        43

        44       That would seem to indicate that you were aware that

        45       Mr Whitwell had produced an email and that he was looking

        46       to you for some text comprising your advice to go into that

        47       memo; would you agree with that?
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         1       A.   It certainly indicates that there was to be a memo.

         2       I'm not sure whether he had already produced it or not,

         3       but, yes, that's reasonable.

         4

         5       Q.   We have earlier versions of this memo which are not

         6       marked "private and confidential" up until this date.

         7       A.   Yes, I believe that's right.

         8

         9       Q.   So would this not indicate that you had seen

        10       Mr Whitwell's memo in such state as it was as at 24 January

        11       2003, prior to your compiling this email?

        12       A.   I know I saw a memo, yes, because the last time I was

        13       here it was shown to me, but I don't recall then and I

        14       don't recall now whether my advice was intended to be

        15       inserted into the particular draft that had my handwriting

        16       on it.  I don't have that recollection.

        17

        18       Q.   Did you send Mr Whitwell a copy of Ms Brasington's

        19       advice?

        20       A.   No, I didn't.

        21

        22       Q.   Did you give a copy of Ms Brasington's advice

        23       to anybody - to Mr Cooper, Mr Long, Mr Lindberg?

        24       A.   Whether I gave a hard copy I don't have a

        25       recollection, but from email searches it doesn't appear

        26       that I forwarded the advice to any other person at AWB.

        27

        28       Q.   What about whether you gave them a copy physically?

        29       A.   I don't have that recollection.

        30

        31       Q.   Did you speak to Mr Cooper about Ms Brasington's

        32       advice before you wrote this email to Mr Whitwell on

        33       24 January?

        34       A.   I don't have a recollection of speaking to Mr Cooper

        35       before providing this email, no.

        36

        37       Q.   Did you speak to Mr Whitwell before you provided this

        38       advice?

        39       A.   I don't recall so, but it would usually be my practice

        40       to tell a business person if I was seeking an external

        41       advice, because there are obviously cost implications when

        42       you seek an external advice and it's the practice of AWB

        43       lawyers, then and now, to inform, as a matter of courtesy,

        44       a business person, because ultimately the cost of external

        45       advice would go back to the particular business division.

        46       So I don't have a specific recollection, but it is likely I

        47       would have informed Mr Whitwell that I had sought an advice
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         1       from Blake Dawson Waldron.

         2

         3       Q.   Is it likely that you would have informed Mr Cooper

         4       that you were seeking an outside advice or that you had

         5       sought outside advice?

         6       A.   Not necessarily I would have told Jim, no.  It would

         7       be more the practice to make sure that the business person

         8       was aware because of the cost implication of seeking an

         9       external advice.

        10

        11       Q.   This advice of Ms Brasington, did it live only in your

        12       emails on your computer or would you, in the normal course,

        13       have printed it off and put it in a file?

        14       A.   Well, it certainly indicates I printed it off because

        15       I've written on it, so, yes, my practice would have been to

        16       print it, read it, sometimes make notes on it and then give

        17       it to one of our assistants for filing onto a relevant

        18       legal file.

        19

        20       Q.   But not to distribute it?

        21       A.   That would depend on the particular circumstances.  If

        22       I was going to provide a summary advice or an overarching

        23       advice myself, I wouldn't always provide the external

        24       advice to business people.

        25

        26       Q.   Now, it seems that in your email to Mr Whitwell you

        27       have included at least two paragraphs from Ms Brasington's

        28       advice.  One is the substance or the quote from

        29       Resolution 661; is that right?

        30       A.   Yes.

        31

        32       Q.   And you've included the substance of her next

        33       paragraph where you say:

        34

        35            In summary, this means that the Government

        36            of the Commonwealth of Australia would be

        37            obliged to prevent AWB from making any

        38            remittance of funds to the IGB.

        39

        40       A.   Yes.

        41

        42       Q.   So may we take it that you did not disagree with

        43       Ms Brasington's advice?

        44       A.   No, I had no reason to disagree with that, no.

        45

        46       Q.   I'm sorry?

        47       A.   I had no reason to disagree with it, no.



            .26/9/06 (73)              7231     J G LYONS (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   Then you go on to say this:

         3

         4            This does not mean, however, that a

         5            payment might not be able to be made

         6            which will comply with the terms of the

         7            UN Resolutions.  As a minimum, if AWB

         8            management determines to make the payment,

         9            then it should be made in the following

        10            circumstances.

        11

        12       When you wrote those three lines, did you still have in

        13       mind a payment or a remittance of funds to the IGB?

        14       A.   No, I don't believe so.  I believe that at that

        15       stage - the previous paragraph says that the Commonwealth

        16       would be obliged to prevent a payment to the IGB.  I'm then

        17       indicating that there may be a way to make the payment

        18       which would comply with UN resolutions, and I believe I'm

        19       picking up there the instructions that I'm given by Chris

        20       Whitwell about the insistence by the government of Iraq to

        21       pay a Jordan-based company.

        22

        23       Q.   Did you not then go on to set out a method by which

        24       AWB could ensure that money found its way to the IGB?

        25       A.   No, that's not my understanding.

        26

        27       Q.   Isn't that the only way in which we can read the

        28       numbered paragraphs 1, 2 and 3?

        29       A.   That's not my understanding of what was intended by

        30       those paragraphs.

        31

        32       THE COMMISSIONER:   Q.   What about the next sentence:

        33

        34            If we ensure that the above requirements

        35            are met, then I consider it will be at

        36            least arguable that we are not "making

        37            funds or financial resources available to

        38            the Iraqi Government".

        39

        40       A.   Upon review of this in more recent times I think that

        41       the advice was legalistic and I think I had concerns about

        42       the provision of this advice, Commissioner, and over time I

        43       think I reflected that I was concerned with this advice and

        44       I subsequently held some follow-up meetings to clarify the

        45       position with business managers.  So I believe that at the

        46       time I did think there was an argument, that's where I say

        47       it would be arguable that we're not making a payment which
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         1       would fall foul of the UN sanctions, but I thought here,

         2       and I certainly firmed up the view later, that it was a

         3       proposal that had a risk involved.

         4

         5       Q.   Not to put too sharp a point on it, you have said in

         6       the first couple of paragraphs, "We can't pay money to

         7       Iraq", and then in the next three paragraphs, "Here's a way

         8       of getting around the sanctions and then we can at least

         9       argue that we're not making money available to Iraq"?

        10       A.   I think that, Commissioner, as I said, was a

        11       legalistic interpretation but I certainly believe at the

        12       time that I genuinely considered that a payment to the

        13       inland transport company could be made in a way that would

        14       not fall foul of the sanctions.

        15

        16       MR AGIUS:   Q.   Well, if that's the case, Ms Lyons, how is

        17       it that you wrote:

        18

        19            This may therefore give us scope to make

        20            the repayment to IGB.

        21

        22       A.   Yes, I've considered that quite a lot over the last

        23       couple of days.

        24

        25       Q.   I'm sure you have.  How is it that you came to write

        26       that if you didn't understand yourself to be providing

        27       advice as to how the sanctions might be circumvented?

        28       A.   I think that what I'm intending there was that

        29       certainly the benefit of the payment would be for the IGB

        30       but, again, I did not believe that the payment was going

        31       directly or indirectly, for that matter, to the IGB but

        32       certainly the payment was to go to a service provider which

        33       was being insisted upon by the IGB.

        34

        35       Q.   We don't read any of those words, do we, into the

        36       statement, "This may therefore give us scope to make the

        37       repayment to IGB"?

        38       A.   Yes, I agree.  I have looked at that several times and

        39       I think that is a clumsy sentence.

        40

        41       THE COMMISSIONER:   Q.   On the face of it, it appears to

        42       be entirely accurate as to what you intended to do, setting

        43       out what you couldn't do, then setting out a way around it,

        44       then setting out the scope to do precisely what we know we

        45       can't do?

        46       A.   I don't think that's what I had in mind at the time,

        47       Commissioner, and I believe, as I said, that my thought
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         1       process was that Alia was a company which provided a

         2       service and that payment was being requested to be made to

         3       that company, and I thought that there was an argument that

         4       you could make a payment in the manner that was being

         5       requested by the IGB - I accept that it was the IGB

         6       insisting upon it - which would not fall foul of the

         7       sanctions, but I did have a concern, Commissioner, after I

         8       gave this advice --

         9

        10       Q.   Ms Lyons, if all that you say is accurate, why do you

        11       have the paragraph numbered 1 there?

        12       A.   Sorry, which one, number 1?  That was intended --

        13

        14       Q.   If you thought you could in fact make a payment to

        15       Alia, why do you have to do it in instalments, save to

        16       avoid detection?

        17       A.   No, that was intended to address the fact that it was

        18       my understanding from Hazel Brasington's advice that you

        19       couldn't make a cash rebate, a separate cash rebate.  So

        20       this was intended to ensure that --

        21

        22       Q.   To Iraq?

        23       A.   If I can just go on, sorry, Commissioner, that the

        24       payment should be made within the approved contract

        25       structure and not outside of it.  What point 1 was intended

        26       to capture was that if a payment was to be made, it must be

        27       made within the course of the contract structure that was

        28       in place that needed to be approved by the UN and that it

        29       shouldn't be a lump-sum payment made separate to that

        30       contract structure.

        31

        32       Q.   Her advice says nothing about any of those things.

        33       A.   Well, that's my understanding of what that was

        34       intended to address, Commissioner.

        35

        36       MR AGIUS:   Q.   Her advice doesn't address the difference

        37       between making a payment as a lump sum and making a payment

        38       to the same entity broken up so that it's in instalments.

        39       A.   No, but I believe what I was trying to pick up was the

        40       point at the end of her advice, which is "The same

        41       difficulty would not arise if price reductions were

        42       factored into current or future sales to the equivalent

        43       amount of the rebate".  I believe that what I'm trying to

        44       pick up there is that within the approved contract

        45       structure the payment will be made in instalments over

        46       time.

        47
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         1       Q.   To whom?

         2       A.   Well, to the company that was being proposed for the

         3       payment to be made by the IGB.

         4

         5       THE COMMISSIONER:   Q.   Ms Lyons, Ms Brasington's advice

         6       dealt with price reductions in future contracts.

         7       Paragraphs 1, 2 and 3 of your memorandum do not address

         8       that topic at all; they address three steps which might be

         9       taken so that the payments would not be noticed.

        10

        11       MR LIVERMORE:   I object to that, Commissioner.  It doesn't

        12       say that at all.  In fact, paragraph 3 ensures that the

        13       payments would be noticed.  It specifically requires that

        14       the nature of the arrangement be documented.

        15

        16       THE COMMISSIONER:   Documented and disclosed?  Where does

        17       it say that.

        18

        19       MR LIVERMORE:   That's what it seems to say on a fair

        20       reading of it.

        21

        22       THE COMMISSIONER:   Where is that?  Where does it say

        23       anything about "documented and disclosed".

        24

        25       MR LIVERMORE:   "The payments be recorded as being made as

        26       part of a settlement reached between IGB and AWB".

        27

        28       THE COMMISSIONER:   Which was known not to be the

        29       arrangement, "in exchange for a renegotiation of the price

        30       on the 8 vessels".  What's being suggested is that an

        31       agreement be documented which is not the true agreement

        32       which has been reached.

        33

        34       MR LIVERMORE:   It doesn't say that at all, sir; it refers

        35       specifically to the alleged contamination of the specific

        36       vessels with iron filings.

        37

        38       THE COMMISSIONER:   Yes, and just read on.

        39

        40       MR LIVERMORE:   Yes:

        41

        42            ...would agree to enter into contracts for

        43            the purchase of Australian bulk wheat...in

        44            exchange for a renegotiation of the price

        45            on the 8 vessels.

        46

        47       That's the mechanism the witness was contemplating in the
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         1       three paragraphs.

         2

         3       THE COMMISSIONER:   Which is a mechanism which is not the

         4       true arrangement which had been reached, which was to pay a

         5       rebate of $6 per tonne.  So paragraph 3 is suggesting that

         6       there should be created a document which did not reflect

         7       the true agreement which had already been made.

         8

         9       MR LIVERMORE:   No, that's reading into the document

        10       something which the document cannot stand, in my

        11       submission, Commissioner.  What paragraph 3 says --

        12

        13       THE COMMISSIONER:   I'll hear your submissions in due

        14       course about this, Mr Livermore, but I don't recall anyone

        15       in this inquiry to date suggesting that, there having been

        16       agreed a rebate of $6 per tonne to be paid through the iron

        17       filings mechanism, there should now be some renegotiation

        18       of the contracts in respect of which that claim had arisen,

        19       which is what is contemplated by paragraph 3.

        20

        21       MR LIVERMORE:   That's because it never happened, this

        22       transaction never occurred, sir.

        23

        24       THE COMMISSIONER:   Yes, Mr Agius.

        25

        26       MR AGIUS:   Q.   Where did you get that mechanism from in

        27       paragraph 3, Ms Lyons?  Is it something that you

        28       constructed yourself or is it something that Mr Whitwell

        29       told you about?

        30       A.   I don't have a specific recollection, but my belief is

        31       that paragraph 3 was in part a suggestion by me that if we

        32       were going to contemplate making a compensation payment we

        33       should, at the very least, get an agreement from the IGB

        34       that it enter into contracts in the future for wheat sales

        35       and that that would be beneficial to AWB.

        36

        37       Q.   Why do you use the word "preferably" in the paragraph

        38       numbered 2, "The payments preferably be made to a company

        39       other than the IGB and in a jurisdiction other than Iraq",

        40       if you did not have in mind that this money was intended to

        41       find its way to the Iraqis?

        42       A.   Yeah, I've looked at that, Mr Agius, several times in

        43       the last couple of days.  I think that that number 2 is

        44       quite confused and it certainly doesn't, to my mind,

        45       reflect the sort of detail that it should have in terms of

        46       what I believe was my state of mind at the time.

        47
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         1       Q.   Why didn't you go back to Ms Brasington with this

         2       scheme or mechanism that you've set out in paragraphs 1, 2

         3       and 3 and seek her advice as to whether that would be

         4       within or without the UN sanctions?

         5       A.   It was my understanding at the time that if we were

         6       going to make a payment to a service provider, if there was

         7       going to be, if you like, an offset of moneys to a company

         8       providing trucking services, that would be, in my mind,

         9       akin to a price reduction.  So at the time when I wrote

        10       this it was my belief that what was being proposed did fall

        11       within what was the last line or the last couple of lines

        12       of Hazel Brasington's advice.  I didn't consider there to

        13       be an inconsistency that required me to refer it back to

        14       Hazel Brasington.

        15

        16       Q.   How could it be anything like a price reduction?  You

        17       have a contract which has the price at X; you have an

        18       agreement to pay a rebate, but the contract still says "X".

        19       Where is the price reduction in your scheme?

        20       A.   It was my understanding that a service was being

        21       provided in Iraq to unload grain from port.

        22

        23       THE COMMISSIONER:   Q.   Who told you that?

        24       A.   Sorry?

        25

        26       Q.   Who told you that?

        27       A.   Again, my earlier evidence was that I'm not sure how I

        28       came to believe that, but the sensible conclusion I would

        29       draw would be that Mr Whitwell told me in the course of my

        30       instructions that Alia was a company providing trucking

        31       services, and I make a note also about contracts being CNF,

        32       which is sort of a butchering of what is commonly known as

        33       a "contract and freight agreement".  "CNF" - it's actually

        34       meant to be "C&F", I think, but it's an AWB sort of term.

        35

        36       Q.   It's a trade term, actually.

        37       A.   Yes, a C&F contract.  So I believe it was Mr Whitwell

        38       who told me that, but I can't be absolutely sure that that

        39       was the case.

        40

        41       MR AGIUS:   Q.   This is what I suggest to you happened,

        42       Ms Lyons, and I want you to think carefully before you

        43       answer this.  I suggest that you obtained advice from

        44       Ms Brasington in relation to the real question that you

        45       understood Mr Whitwell was asking you about; that you

        46       obtained that advice and you saw that it meant that what

        47       was being proposed by AWB couldn't be done without
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         1       breaching sanctions; and that thereafter you succumbed to

         2       pressure, either implied pressure or real pressure that was

         3       applied to you, to come up with a scheme whereby AWB could

         4       circumvent the sanctions and still make the payments.  In

         5       other words, you put your ethics as a lawyer aside and you

         6       did what had to be done so that AWB could achieve the end

         7       that it wanted to achieve.

         8       A.   I certainly don't at any stage think I put my ethics

         9       to one side, but I think it is fair to say that there was

        10       certainly an overwhelming commercial imperative to make

        11       this payment, but at no stage when I prepared this advice

        12       did I not think that there was - certainly I have conceded

        13       legalistic, but I genuinely believed that there was an

        14       argument that to make a payment in the manner outlined

        15       would not fall foul of the sanctions.  But I did have

        16       concern about this advice after having provided it and I

        17       did think that there was a risk as outlined at the bottom

        18       of the advice and, over time, I decided that it would be

        19       appropriate to hold follow -up meetings to review the

        20       position put in this advice.

        21

        22       Q.   Leaving aside the issue of your ethics - indeed, you

        23       may not have seen an ethical dilemma in this, so let's just

        24       leave ethics aside for a moment - would you agree that you

        25       may well have succumbed to the overwhelming commercial

        26       pressure to ensure that a method was found to make these

        27       payments?

        28       A.   No, I don't believe so.  I think there was a

        29       commercial imperative to make the payment, but I absolutely

        30       don't believe that I would have been proposing something

        31       that would have been a breach of the sanctions.

        32

        33       Q.   What was the commercial imperative to make the

        34       payments?  Where did you learn that?

        35       A.   My recollection of this is that there was - I think I

        36       may have been on annual leave directly before receipt of

        37       these instructions, but I do recall seeing media articles

        38       about the fact that a trip had been taken by the managing

        39       director and chairman of AWB.

        40

        41       Q.   Five months before.

        42       A.   Oh, that may well be the case, but I do remember it

        43       being a great success story, that AWB had managed to broker

        44       a deal with the IGB which would allow for that market to be

        45       a continuing market for sales of Australian wheat to Iraq.

        46       I remember that being a very big success story.

        47
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         1       Q.   Where was the commercial imperative to make the

         2       payments, as opposed to a commercial imperative to settle

         3       the compensation claim perhaps by doing what Ms Brasington

         4       suggested, reducing the price of wheat in future contracts?

         5       Where was the commercial imperative to make the payments?

         6       Where was that coming from?

         7       A.   I'm sorry, could you just restate that question?  I'm

         8       not sure I understand it.

         9

        10       Q.   There had been a settlement of this dispute --

        11       A.   Yes.

        12

        13       Q.   -- which required a payment of $6 a tonne for the

        14       wheat that was alleged to have been contaminated?

        15       A.   Yes.

        16

        17       Q.   I can understand that there was a commercial

        18       imperative to satisfy that settlement.

        19       A.   Yes.

        20

        21       Q.   The settlement had been reached, AWB said, "Yes, we'll

        22       give you compensation at $6 a tonne".  What I'm asking you

        23       about is where was the commercial imperative to pay this

        24       money, as one way of making the settlement, as opposed to

        25       reducing the price of contracts for wheat in the future

        26       until the compensation was acquitted?

        27       A.   I think that the commercial imperative that I would

        28       understand to have been prevailing would be to satisfy the

        29       compensation claim.  I don't think it would have been a

        30       commercial imperative that it be paid in a certain way.

        31

        32       Q.   Well, why did you then go to the trouble of

        33       formulating a method, whether you believed it to be a legal

        34       or an illegal method, of making the payments rather than

        35       put forward the suggestion that Ms Brasington had made in

        36       her advice that this could be done by reducing the price

        37       for future contracts of wheat?

        38       A.   Because I think that my instructions from

        39       Chris Whitwell, as I understood my instructions, were that

        40       the Iraq government - and I should flick back to it - was

        41       insisting that payment be made to a Jordan-based company.

        42       So my advice was intended to address what my instructions

        43       were aimed at.

        44

        45       Q.   So you were attempting to provide a mechanism by which

        46       a payment could be made, not simply by which the

        47       contamination claim might be settled?



            .26/9/06 (73)              7239     J G LYONS (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       A.   No, I don't know that that's quite right.  I think

         2       that what I'm being asked to do is I'm told from

         3       Chris Whitwell that he's speaking with the authority of the

         4       managing director; the managing director has indicated that

         5       he's reached a settlement; and then my instructions are

         6       that what I'm asked is can we make a payment to this

         7       particular Jordan-based company which provides services in

         8       Iraq.

         9

        10       Q.   Which is not the question which you put to

        11       Ms Brasington, nor the question which she answers?

        12       A.   Again, I believe that my instructions to Hazel may not

        13       have been sufficient, and I also believe that what I wanted

        14       Hazel to assist me with also was setting out what was the

        15       relevant resolution and how did it operate, which is what

        16       I've set out at the very top of this advice, which is I've

        17       said the relevant resolution is 661 and its effect is that

        18       the Commonwealth of Australia would be obliged to prevent a

        19       payment to the IGB.  So I think that Hazel's advice

        20       certainly gave me an education in terms of what was the

        21       relevant resolution.

        22

        23       Q.   How does any of that sit with your statement in this

        24       advice, "This may therefore give us scope to make the

        25       repayment to IGB"?  I draw your attention to the word

        26       "repayment" and then "to IGB"?

        27       A.   I agree, as I said before, that that statement is

        28       confusing and I believe what I was trying to get to was

        29       that the IGB had asked us to make a payment in a certain

        30       way and I believe there was an argument that we could make

        31       a payment in the manner requested by them and that it would

        32       be to their benefit.  I definitely understood that.  But I

        33       agree that that sentence is confusing in the context.

        34

        35       Q.   It's not confusing at all, is it; it's a statement the

        36       meaning of which is explicitly clear:  "repayment to the

        37       IGB" means paying money which you have received from the

        38       IGB back to the IGB?

        39       A.   To me it's confusing in light of what I recall to be

        40       my state of mind at the time, which is that I was asked to

        41       advise on whether or not a payment could be made to Alia

        42       which was a service provider.

        43

        44       Q.   Now, you didn't suggest that any approval be sought

        45       from the UN for the payment.

        46       A.   I did intend that the payment be recorded openly and

        47       it was my understanding, and in fact the last couple of
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         1       sentences of my advice to me indicate that I have clearly

         2       contemplated that this transaction would be given scrutiny

         3       by the two bodies that were relevant in due course, which

         4       would be the Australian government and the United Nations.

         5

         6       Q.   Let me just try to attempt to analyse that answer with

         7       you.  You say that you had clearly contemplated that this

         8       transaction would be given scrutiny.  Which transaction?

         9       A.   The payment.

        10

        11       Q.   To whom?

        12       A.   To Alia.

        13

        14       Q.   Would be given scrutiny?

        15       A.   Yes, because --

        16

        17       Q.   What was it that gave you to contemplate that the

        18       payment to Alia would be given scrutiny?

        19       A.   Because at point 3 I'm indicating that, as a minimum

        20       requirement, we must record the payment, and it was my

        21       understanding that all contracts between any third party

        22       and the IGB had to be approved through a process which

        23       started with the Australian government and ended with the

        24       United Nations.

        25

        26       Q.   But if this was, as you said, understood to be a

        27       payment not to the IGB but to a Jordanian-based company

        28       called Alia, why did you contemplate that it would attract

        29       the scrutiny of the United Nations?

        30       A.   It was my understanding, which is what point 1 was

        31       intended to cover, that within the contract there would be

        32       a recording of the fact that there would be a reduction to

        33       the amount of the rebate against the cost of services to be

        34       provided in Iraq for trucking.

        35

        36       Q.   Where do you say, anywhere in this advice, that the

        37       contracts that would go to the UN would reflect a reduction

        38       in price?  Where do we read those words?

        39       A.   It's not specifically mentioned, but it --

        40

        41       Q.   Is the answer to my question nowhere?

        42       A.   No, I don't think that's right, sir.

        43

        44       Q.   Well, where do we read that?

        45       A.   Okay, I'm just saying that in point 1 I say that the

        46       payment should be made in the context of future shipments

        47       of wheat, so I'm saying that it should be within the
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         1       contract structure for future sales of wheat, and at 3 I'm

         2       saying --

         3

         4       THE COMMISSIONER:   Q.   It doesn't say that at all,

         5       Ms Lyons.

         6       A.   It might be unclear, but my intention was that the

         7       payment be recorded as part of the make-up of the pricing

         8       for a service provider in future contracts.

         9

        10       Q.   That's not what it says.

        11       A.   I agree it's not as clear as it should have been, but

        12       at point 3 the idea that I believe I was trying to get

        13       across is that the payment actually be recorded in such a

        14       way that it would be drawn to the attention as a separate

        15       part of the contract to either - in the first instance the

        16       Australian government and in the second instance the United

        17       Nations.

        18

        19       Q.   It says nothing of the sort.  What it does say is that

        20       you're contemplating a renegotiation of price of contracts

        21       which are already complete.

        22       A.   I'm sorry, I don't understand "that are already

        23       complete".

        24

        25       Q.   They've been fulfilled in major part?

        26       A.   I was trying to indicate that there would be a

        27       reflection that in future contracts there would be an

        28       offset, if you like, or a deduction against what needed to

        29       be paid for services provided --

        30

        31       Q.   Ms Lyons, the claim for compensation arose because

        32       wheat had been delivered.  Those contracts were complete.

        33       In paragraph 3 you speak of "in exchange for a

        34       renegotiation of the price on the 8 vessels".  The

        35       eight vessels you're speaking of are the eight vessels

        36       which delivered the wheat said to be contaminated.  So

        37       those contracts are complete.  What you're contemplating in

        38       paragraph 3 is a renegotiation of a completed contract.

        39       It's as plain as a pikestaff.  It says so in English?

        40       A.   I think that's right.

        41

        42       Q.   How was that going to fit into some future contract?

        43       A.   I think what I was intending by this was that in

        44       future contracts - in the future contracts you would make a

        45       recording of the fact that in respect of eight previous

        46       contracts there had been a contamination claim.

        47
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         1       Q.   Did it not occur to you to look at the contracts in

         2       respect of which the contaminated wheat had been delivered

         3       which had been approved by the United Nations?

         4       A.   I don't believe that I did ask for those contracts to

         5       be produced, no.

         6

         7       Q.   You see, those contracts had a clause in them which

         8       said the money must be paid back to the United Nations.

         9       A.   Again, I don't believe I did ask to view those

        10       particular contracts.

        11

        12       Q.   "Amounts related to the settlement of the claim

        13       relevant to the shortages, damages and any other

        14       deficiencies for each shipment according to the

        15       confirmation of the Secretary-General...which should be

        16       sent to the Secretary-General within 24 hours must be

        17       remitted to the Iraq account".  That's the contract which

        18       was approved by the United Nations.  It provided for

        19       repayment of any contamination claims to the United

        20       Nations' Iraq account.  Did you not look at the contract to

        21       see if that was so?

        22       A.   I don't recall asking for those contracts and looking

        23       at that, no, Commissioner.

        24

        25       THE COMMISSIONER:   We'll take a short adjournment.

        26

        27       SHORT ADJOURNMENT

        28

        29       MR AGIUS:   Commissioner, I will tender that document,

        30       barcoded AWB.9000.0017.

        31

        32       EXHIBIT #1280 EMAIL FROM JESSICA LYONS TO CHRIS WHITWELL,

        33       DATED 24/01/2003, BARCODED AWB.9000.0017

        34

        35       MR AGIUS:   Q.   Ms Lyons, can you recall having any

        36       conversation with Mr Cooper about this advice which is in

        37       this email before you sent it to Mr Whitwell?

        38       A.   I did have a meeting with Jim Cooper about this

        39       advice, but I don't have a note of it, so I'm unable to say

        40       when the meeting was held.  But I believe it was held after

        41       this advice was given to Mr Whitwell.

        42

        43       Q.   You will have observed that the time on this is

        44       11.09am on 24 January.  Could we bring up, please, document

        45       number 33 on the privileged list, AWB.9000.0020.  This is

        46       another copy of your advice.  It seems to be in precisely

        47       the same terms, but here you have again sent it to
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         1       Mr Whitwell but copied it to Mr Cooper about two hours

         2       after you'd sent the earlier email to Mr Whitwell.  What

         3       were the circumstances in which you came to send this

         4       email, another copy of the advice to Mr Whitwell copied to

         5       Mr Cooper?

         6       A.   I don't have a recollection of why, but I can surmise

         7       that it would have simply been because I reported directly

         8       to Jim and I believed at the time it was appropriate that

         9       he be copied in to it.  Perhaps I forgot with the first

        10       version.

        11

        12       Q.   Might it not follow, then, applying that logic, that

        13       you ought to have given him Ms Brasington's advice?

        14       A.   If I was to have any discussion generally with Jim, I

        15       would have most probably taken my legal file with me, which

        16       means I would have had Hazel's advice on the file.  So, no,

        17       I didn't forward it to him, but if there was to be any

        18       discussion down the track I would have a file, generally

        19       speaking, with me.

        20

        21       Q.   I need to put this to you:  did you deliberately keep

        22       Ms Brasington's advice from Mr Cooper?

        23       A.   No, I did not.

        24

        25       Q.   Can you think of any reason why you did not

        26       electronically forward it to him?

        27       A.   Only that if I was to have a discussion with him, I

        28       would be, as I said, having my file with me so I would

        29       discuss Hazel's advice.  It was absolutely no thought

        30       process of mine to conceal Hazel Brasington's advice.

        31

        32       Q.   I've asked you about whether you gave Mr Whitwell a

        33       copy of Ms Brasington's advice.  Can you remember whether

        34       you gave anybody at all a copy of Ms Brasington's advice?

        35       A.   I don't recall - I certainly am aware that I did not

        36       email anybody the advice, because I've made those searches,

        37       but I don't recall whether or not I gave anyone a hard copy

        38       of Hazel Brasington's advice.

        39

        40       Q.   Did you tell Mr Whitwell her advice?  After all, her

        41       advice reduced comes down to two lines.  Did you pass that

        42       on to Mr Whitwell?

        43       A.   I don't recall, but, as I said a little earlier today,

        44       I certainly believe I would have told Mr Whitwell, being

        45       the business manager who was instructing me, that I was

        46       seeking external legal advice because of the implications

        47       of there being an external cost to the business.
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         1

         2       Q.   Well, that's my next question:  given that you would

         3       have told him that you were going to external lawyers to

         4       get the advice, is it not likely that you would have told

         5       him what the content of that advice was?

         6       A.   It is likely, yes.

         7

         8       Q.   Because IS&M would have had to pay for that advice,

         9       would they not?

        10       A.   That's right.

        11

        12       Q.   So it's likely that you would have told Mr Whitwell --

        13       A.   It is likely.

        14

        15       Q.   -- the content of that advice?

        16       A.   Yes, it is likely.

        17

        18       Q.   And not just Mr Whitwell, but others in IS&M?

        19       A.   Probably not, because in this case my instructions

        20       came from Chris Whitwell, so the natural person to have

        21       told would have been Mr Whitwell, although I did have a

        22       meeting with Michael Long and Chris Whitwell, so he may

        23       have been another person that I would have had that

        24       discussion with, but I don't have a specific recollection

        25       of holding such a meeting with Mr Michael Long.

        26

        27       MR AGIUS:   I will tender that email, which is document 33,

        28       barcoded AWB.9000.0020 and 0021.

        29

        30       EXHIBIT #1281 EMAIL FROM JESSICA LYONS TO CHRIS WHITWELL,

        31       COPIED TO JIM COOPER, DATED 24/1/2003,

        32       BARCODED AWB.9000.0020-0021

        33

        34       MR AGIUS:   Q.   Could we go to document 41 on the list of

        35       documents, AWB.9000.0023.  We've seen some of this document

        36       before, Ms Lyons, the portion in the middle of the page.  I

        37       think we've seen the portion of this document under the

        38       words "Attention Peter Geary".  If we go to the top of the

        39       document, is this a file note of yours?

        40       A.   Yes, it is.

        41

        42       Q.   It says, "Attendance Michael Long + Chris Whitwell

        43       20/2/03".  I take it that's your handwriting?

        44       A.   Yes, it is.

        45

        46       Q.   Could you read that handwriting?

        47       A.   Yes:
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         1

         2            - Just wanted to clarify that there is

         3            certainly a risk involved in making any

         4            payment.

         5            - AWB, in making any payment, is taking a

         6            'view' about the interpretation of the UN

         7            Security Council resolutions - & we must

         8            notify the Australian Government.

         9            Q - Have we cleared this with Andrew

        10            Lindberg.

        11

        12       Q.   I take it that's a question you asked?

        13       A.   Yes, I believe that's right.

        14

        15       Q.   Did you get an answer?

        16       A.   I don't have a specific recollection, but I believe

        17       that I was referred on that question to Peter Geary for the

        18       response to that question, but I don't have a particular

        19       memory.

        20

        21       Q.   I think we've covered this before, but when you

        22       attended upon Mr Geary that same day you asked, "Have we

        23       cleared this with Andrew Lindberg", and you were told

        24       "yes"?

        25       A.   That's right.  That's my understanding of that note,

        26       yes.

        27

        28       Q.   Then "memo" - could you help us with that?  I have a

        29       bad copy.  "Memo prepared"?

        30       A.   Yes:

        31

        32            Memo prepared to him about how

        33            sensitive/political this is & we will be

        34            informing Downer.

        35

        36       Q.   What caused you to meet with Messrs Long and Whitwell

        37       and then subsequently with Mr Geary about a month after

        38       your advice?

        39       A.   My recollection is that sometime after the provision

        40       of the advice I was concerned with the content of the

        41       advice and I either instigated or it was instigated by

        42       Jim Cooper, but I had a meeting.  I'm afraid I do not have

        43       a note of that meeting and I only have a recollection that

        44       there was - during the course of that discussion I would

        45       have imparted to Jim that I was concerned about the advice,

        46       and I suspect, although I don't have a perfect

        47       recollection, that from that meeting it was decided by
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         1       either me and/or Jim that I ought to be holding some

         2       follow-up meetings with the people who had instructed me in

         3       relation to that advice about the concerns that I had about

         4       the advice.

         5

         6       Q.   And you chose to do this in face-to-face meetings,

         7       rather than sending a memo or an email --

         8       A.   Yes.

         9

        10       Q.   -- clarifying your advice?

        11       A.   That's right.  That would certainly be my practice,

        12       that I would prefer to have meetings face to face to ensure

        13       that the right impression is left on business managers.

        14

        15       Q.   You had changed your view, had you not, from the time

        16       at which you had sent your advice to this time, a month

        17       later, on the issue of informing the government?

        18       A.   In the initial advice, at the bottom, in the very last

        19       line --

        20

        21       Q.   You said, "Disclosure to the Government is one further

        22       option to consider to minimise risk/exposure"?

        23       A.   Correct, and I think over the ensuing weeks between

        24       that time and this, and the time of this file note, in my

        25       mind it wasn't one further option to consider, it was a

        26       necessity, because, on reflection, it was my understanding

        27       that the relevant body to make the final call on an

        28       interpretation of a UN resolution was the Australian

        29       government.

        30

        31       Q.   What was the risk that you refer to in the second line

        32       of this file note, "Just wanted to clarify that there is

        33       certainly a risk involved in making any payment"?  What was

        34       the risk involved in making any payment?

        35       A.   I believe that the risk I'm referring to would be the

        36       risk identified in bold at the bottom of the initial email

        37       to Chris Whitwell of the 24th of the 1st.

        38

        39       Q.   A risk that the Australian government and/or the

        40       United Nations will take a contrary view on the

        41       interpretation of the resolutions and declare that AWB has

        42       breached the terms of those resolutions by making the

        43       payment?

        44       A.   That's right.

        45

        46       THE COMMISSIONER:   Q.   What about the risk that it might

        47       be interpreted as being a payment to Iraq as a matter of
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         1       fact?

         2       A.   I don't believe that that was necessarily what I was

         3       getting at, but I certainly thought that any payment - I

         4       think that's what my note reflects, that any payment -

         5       posed a risk because AWB was taking an interpretation of

         6       resolutions which, to my mind, was a body of law that ought

         7       to be interpreted by the Australian government and not by

         8       AWB.  It was my understanding from what I'd received from

         9       Hazel that the ultimate arbiter in relation to those

        10       resolutions was the Australian government.

        11

        12       Q.   But, you see, there was no risk at all if you just

        13       followed Ms Brasington's advice, and she said you can't do

        14       it?

        15       A.   Yes, but I think what I was concerned about was my

        16       advice, which followed Hazel's, that it would be construed

        17       in a way to permit a payment to Alia in the nature that was

        18       outlined and I was concerned by that and didn't believe

        19       that a payment should be made in that way, not in the

        20       way --

        21

        22       Q.   The way you've described?

        23       A.   Correct, without reference to and full disclosure to

        24       the Australian government.

        25

        26       MR AGIUS:   Q.   What was it that you had in mind that must

        27       be disclosed or must be notified to the Australian

        28       government?

        29       A.   My memorandum - sorry, my advice, my email.

        30

        31       Q.   The method by which you had suggested in your advice

        32       or email that the payments could be made?

        33       A.   Yes.

        34

        35       Q.   So what you had said in this conference was that if

        36       they were proposing to follow the method that you had

        37       suggested, that should be advised to the Australian

        38       government?

        39       A.   Yes.

        40

        41       Q.   Not if they were proposing to follow some other

        42       method?

        43       A.   I don't believe so, no.  I believe that I was saying

        44       that there was a risk posed by my advice and that that

        45       needed to be cleared with the Australian government.

        46

        47       Q.   We see from the first line that the attendance was
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         1       upon Michael Long and Mr Whitwell.  How did it come about

         2       that you attended upon Mr Long?  I can understand

         3       Mr Whitwell, because he'd given you the instructions in the

         4       first place, but why see Mr Long about this?

         5       A.   Those three people - Chris Whitwell, Michael Long,

         6       Peter Geary - were a chain of reports at AWB.  It started

         7       with Peter Geary.  Michael Long reported to Peter Geary, as

         8       I understood it, and Chris Whitwell reported to Michael

         9       Long, as I understood it.  So it would have been my state

        10       of mind at the time that for me to adequately impress upon

        11       the business that there was a risk and that we ought to

        12       tell the Australian government I needed to include the

        13       entire reporting line and not just probably the most junior

        14       of those three people, or the most junior of those three

        15       people.

        16

        17       THE COMMISSIONER:   Q.   That's why you asked Mr Geary if

        18       he had informed Mr Lindberg?

        19       A.   Again, yes, because that would be another report

        20       straight up the line.

        21

        22       MR AGIUS:   Q.   Does it follow that you yourself had not

        23       spoken to Mr Lindberg about this up until February of 2003,

        24       up until indeed 20 February 2003?

        25       A.   No, I hadn't.

        26

        27       Q.   Did you speak to Mr Lindberg about it after that date?

        28       A.   I don't believe so, no.

        29

        30       Q.   When you spoke to Mr Geary, as you've recorded in your

        31       file note, you were told that it had been cleared with

        32       Mr Lindberg?

        33       A.   I believe that's right, yes.

        34

        35       Q.   What was it that had been cleared with Mr Lindberg?

        36       What were you told had been cleared with Mr Lindberg?

        37       A.   I don't recall the specifics of what I was told, but

        38       what I was getting at, in asking these questions, was was

        39       my memorandum cleared with Andrew Lindberg.  I keep calling

        40       it a "memorandum", I mean the advice that I had sent Chris

        41       Whitwell in an email --

        42

        43       Q.   Sorry, I didn't mean to cut you off.

        44       A.   That's okay, I'd finished.

        45

        46       Q.   You sent an advice to Mr Whitwell for inclusion in his

        47       memorandum.  I know we covered this last time, but upon
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         1       reflection, given that you had sent your advice off to be

         2       included in Mr Whitwell's memorandum, given that you had,

         3       by 20 February, some reservations about your advice - I use

         4       that word loosely; you had some concerns about it - would

         5       you not have wanted to see what use had been made of your

         6       advice?

         7       A.   I think that's fair, but I do recall at the time that

         8       there was some difficulty in obtaining a copy of that memo.

         9       Whether or not, though, I had specifically asked for it, I

        10       can't recall.

        11

        12       Q.   The reason why I ask you is that we know that there

        13       was a copy of that memo with your name on it highlighted

        14       and we know that there was another one with Mr Cooper's

        15       name on it highlighted.  Presumably they both went to the

        16       legal section.  Is it not likely that you would have seen

        17       the memo by 20 February 2003?

        18       A.   I really do not recall seeing that memorandum until

        19       much later, which I think was in my evidence the first

        20       time.

        21

        22       Q.   Yes, I know, but I'm just asking you to revisit that,

        23       given that we now have access to the first part of this

        24       file note.

        25       A.   Well, I've seen the file note before, yes.

        26

        27       Q.   You have; we haven't.

        28       A.   Yes.  I don't recall receiving that memorandum.  I

        29       still don't have that memory.

        30

        31       Q.   When you spoke to Messrs Long and Whitwell, did they

        32       accept your advice that if it was proposed to follow the

        33       scheme that you'd set out in your email the Australian

        34       government must be notified or did they just hear you say

        35       that without actually adopting and accepting it?

        36       A.   I don't recall, but had they indicated to me that they

        37       were rejecting what I was saying, I'm most certain I would

        38       have recorded that.

        39

        40       Q.   Did you report back to Mr Cooper after you'd spoken to

        41       Messrs Long, Whitwell and Geary on 20 February '03?

        42       A.   I don't recall doing so, but I may have.  I just don't

        43       have a note of it, so I don't have a recollection.

        44

        45       Q.   I take it these file notes that we see on this page

        46       were made on the day of the attendances?

        47       A.   Yes.
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         1

         2       Q.   And during the course of the attendances, or shortly

         3       afterwards?

         4       A.   Normally my practice during a meeting of this nature

         5       would be to try to take notes as I speak, but if I don't

         6       believe I captured it correctly, I would sit immediately

         7       after the meeting and make the note.

         8

         9       MR AGIUS:   Commissioner, I tender that document, which is

        10       document 41 on the list, AWB.9000.0023.

        11

        12       EXHIBIT #1282 DOCUMENT MARKED "JESS LYONS' FILE NOTE",

        13       DATED 20/02/2003, BEING DOCUMENT 41 ON THE LIST,

        14       BARCODED AWB.9000.0023

        15

        16       MR AGIUS:   Q.   Ms Lyons, you had some involvement with

        17       the Tigris matter at AWB?

        18       A.   Yes, I did.

        19

        20       Q.   Were you initially approached by Chris Aucott?

        21       A.   That's not my understanding, no.

        22

        23       Q.   How did you come to be involved in it initially?

        24       A.   My understanding is that I was approached by Chris

        25       Whitwell.

        26

        27       Q.   Could we bring up, please, AWB.9003.0333.  The date at

        28       the top of that document, if you can't see it, appears to

        29       be 12 August 2004.  Halfway down the document the next date

        30       is 13 August 2004.  Do you recognise the handwriting on the

        31       document to be the handwriting of Ms Peavey?

        32       A.   Yes, I do.

        33

        34       Q.   Well, as I read the note halfway down the page, it is:

        35

        36            PC --

        37

        38       which I take to be "phone call" --

        39

        40            to J Lyons re:  Tigris.

        41            She approached initially by C Aucott to do

        42            agreement re Tigris arrangement

        43            - she did memo to ELG re payments

        44            - thought it dodgy

        45            - work on OFF + payments

        46            - no service actually provided by Tigris

        47            - concerned about Tigris + IGB connection
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         1            (will money from OFF go back to IGB).

         2

         3       Now, you accept that as a fair reading of the file note?

         4       A.   I do.

         5

         6       Q.   This appears to be Ms Peavey's file note of a

         7       conversation with you on 13 August 2004 where she was

         8       making inquiries of you about the Tigris matter.  Do you

         9       recall the conversation?

        10       A.   I recall having a conversation with Rosemary Peavey

        11       about Project Water sometime in 2004, but I can't say

        12       whether or not this is a file note of that discussion.

        13

        14       Q.   What do you say about the accuracy of the content of

        15       it, if the evidence turns out to be that it is a file note

        16       of a conversation with you?

        17       A.   I have been shown this in the last couple of days,

        18       Mr Agius, and I've tried to consider that question.  I

        19       believe that, in relation to the first three dashes or

        20       points, that's recording information that I - or it's

        21       recording a version of information that I've imparted to

        22       Rosemary Peavey, but it seems confused, which may well be

        23       that I was confused.

        24

        25            In August 2004 I was in another role.  I believe that

        26       the first three points are in fact information that I

        27       imparted about iron filings and not Tigris.  I think I'm

        28       confused.  The reason I think that, Mr Agius, is that

        29       Chris Aucott at this time was a member of the national pool

        30       and he didn't, to my recollection, have anything to do with

        31       Tigris, although he may have had something to do with iron

        32       filings.

        33

        34            It also says "she", which is me I assume, "did a memo

        35       to ELG re payments".  The only memo or advice that I have

        36       prepared re payments to the ELG would have been I think a

        37       memory from me that I prepared an advice to Chris Whitwell

        38       on iron filings.  The next one --

        39

        40       THE COMMISSIONER:   Q.   Is that the one we've been

        41       speaking of this morning?

        42       A.   Yes, Commissioner the next one, "thought it

        43       dodgy" - it's not a word I would normally use, but I do

        44       believe that that was recording my conversation or my

        45       thoughts to Rosemary about iron filings.  I certainly

        46       believe that that's her recording of me saying that I had

        47       concerns.  Whether I used that word "dodgy", it's not
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         1       something I normally use but it's not outside the realm of

         2       possibility that that is my terminology.  But to me,

         3       reading those first three dot points, I can only conclude

         4       by the inconsistencies in those dot points that I was

         5       actually confused myself between Tigris and iron filings.

         6

         7       MR AGIUS:   Q.   Well, let's accept for the present

         8       purposes that you believed, when you spoke to her

         9       initially, that you were talking about iron filings and not

        10       about the Tigris matter.

        11       A.   Yes.

        12

        13       Q.   Did that mean that in relation to the iron filings

        14       matter you were initially approached by Chris Aucott?

        15       A.   I don't have that recollection, but it is possible

        16       because it was - the basis of it was a quality claim.  It's

        17       not unusual for me to be approached in respect of quality

        18       claims relating to the export business - it's not unusual

        19       for me to be approached by people who work in the national

        20       pool in relation to quality claims.

        21

        22       Q.   But if you were approached by Mr Aucott, it was not to

        23       do the agreement regarding the Tigris arrangement?

        24       A.   No, that's definitely not my recollection.

        25

        26       Q.   Did you have any contact with Mr Aucott about the

        27       agreement for the Tigris arrangement?

        28       A.   No, I don't believe so, no.

        29

        30       Q.   You've explained the reference to ELG regarding

        31       payments as being a reference perhaps to your advice or

        32       your email containing your advice, and then "thought it

        33       dodgy", leaving aside recent incantations to return to the

        34       use of the vernacular, "thought it dodgy" means that you

        35       had a thought that something was not lawful, not legal, not

        36       proper?

        37       A.   As I said, it's not a word I use, but I certainly

        38       believe that that would have been indicating, following on

        39       if my belief is correct that that was referring to iron

        40       filings, that I had had a serious concern about my advice

        41       and that I had passed that on to people in those meetings

        42       that we've just referred to.  So I could well have been

        43       indicating to Ms Peavey, to Rosemary, that that was my -

        44       that I had had a serious concern, yes, about iron filings.

        45

        46       Q.   What was your serious concern about iron filings?

        47       A.   That we were making interpretation, as I said before,
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         1       of UN resolutions in isolation of the Australian

         2       government, and I believed that it was not the place of AWB

         3       to be making that interpretation and we should be clearing

         4       it with the Australian government.  One thing, sorry, that

         5       I should add is by this stage in August 2004 I would have

         6       been aware that the payment hadn't been made.  As I

         7       understood it, iron filings wasn't paid.  The outbreak of

         8       war would have happened shortly after the set of meetings I

         9       held with Chris Whitwell, Michael Long and Peter Geary.

        10

        11       Q.   So you were aware that the payment in fact was not

        12       made?

        13       A.   I believe I was aware of that, yes.

        14

        15       Q.   I'm just trying to isolate what it was that you

        16       thought was dodgy - the plan that you had suggested as to

        17       how the payment might be made, the interpretation that you

        18       say you put on the resolution, or the whole idea of paying

        19       money through the Jordanian company?

        20       A.   I can't be certain of the concern I was referring to

        21       with that degree of specificity.  My memory doesn't take me

        22       there.  But I do know, and it has been my evidence, that I

        23       was concerned.  My concern at the time of providing the

        24       advice to Mr Whitwell was that we needed to pass it by the

        25       Australian government - my memo:  the context of my memo

        26       needed to be passed through the Australian government.

        27

        28       Q.   It's hardly something you would have been doing if

        29       you'd thought it was dodgy.  What was it that you thought

        30       was dodgy?

        31       A.   Again, I don't think that's a word I used, but I

        32       certainly do think that that was reflecting my concern that

        33       I had had over iron filings and the payment.

        34

        35       Q.   Well, as to the next lines, "work on OFF and payments

        36       - no service actually provided by Tigris - concerned about

        37       Tigris + IGB connection (will money from OFF go back to

        38       IGB)", have you thought about those three points?

        39       A.   Yes, I have.

        40

        41       Q.   Well, what do you say?  Was that the substance of what

        42       you said to Ms Peavey in this telephone conversation?

        43       A.   I don't have a specific recollection of this, but I do

        44       believe - sorry, I do have a recollection of a telephone

        45       conversation with Rosemary where she discussed with me

        46       Project Water and what was the - "terms of reference" is

        47       not the right words, but the scope of Project Water.  My
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         1       best reconstruction of this file note would be that those

         2       points there are a dissemination of information by

         3       Rosemary Peavey to me about what was the scope of Project

         4       Water.

         5

         6       Q.   What, she was telling you that Tigris had not provided

         7       any service?

         8       A.   I don't know that that's - I can put it as highly as

         9       that.  I think that the line under "thought it dodgy" reads

        10       "work on OFF and payments".  That to me would

        11       indicate - and it is a reconstruction; it's not an

        12       independent memory - that she was indicating to me that

        13       work had started on looking at OFF and payments - oil for

        14       food and payments - and that the following points, "no

        15       service actually provided by Tigris" and "concerned about

        16       Tigris and IGB connection" were indicators of the scope of

        17       Project Water.

        18

        19       Q.   Well, "no service actually provided by Tigris" doesn't

        20       so much reflect on the scope of Project Water; rather, the

        21       result of an inquiry, does it not?

        22       A.   I can't make that conclusion because I don't have an

        23       independent memory.  It may be a conclusion that had been

        24       reached or it may be that it was a question mark which had

        25       arisen and that needed investigation by the team working on

        26       Project Water.

        27

        28       MR AGIUS:   I tender that page, Mr Commissioner.  That was

        29       document 704B.

        30

        31       EXHIBIT #1283 DOCUMENT 704B ON LIST, BEING PAGE OF NOTES

        32       DATED 12/8/2004, BARCODED AWB.9003.0333

        33

        34       MR JUDD:   Commissioner, might we apply to have the top

        35       half of that document remain confidential?  It seems to

        36       relate to some other proceedings that doesn't bear, I

        37       believe, on any aspect of this inquiry.  It does contain

        38       some telephone numbers, and the like.

        39

        40       THE COMMISSIONER:   Yes, very well.  I make a

        41       non-publication order in respect of the material above

        42       "13 May 2004".

        43

        44       MR AGIUS:   Might we have leave to substitute for the

        45       exhibit the edited document?

        46

        47       THE COMMISSIONER:   Yes.
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         1

         2       MR AGIUS:   We also have some notes from Roslyn Santen.

         3       Could we bring up AWB.9003.0213.

         4

         5       THE COMMISSIONER:   Q.   Who is Roslyn Santen?

         6       A.   Roslyn is a lawyer who was working in the AWB legal

         7       team for a period up until I think about eight months ago.

         8

         9       MR AGIUS:   Q.   Do you recognise this handwriting as hers?

        10       A.   No, I don't.  Almost perfectly for the time that

        11       Roslyn was in the legal team I was actually seconded out or

        12       out doing the role of corporate planning manager, so I

        13       didn't have a lot of contact with Roslyn.

        14

        15       Q.   This is document 588 on the list of claimed privilege

        16       documents, and the note associated with this document

        17       indicates that it was a file note of Roslyn Santen.  So,

        18       operating on that basis, you'll see that it refers to:

        19

        20            Oct 1995 - contract signed

        21            - some prior discussions.

        22            Michael's Tigris files with Minters.

        23            Look through emails.

        24            - Jim and Jess.

        25

        26       The next entry is what I want to ask you about:

        27

        28            Chris Aucott (manager with in AWB).

        29

        30       Then an arrow:

        31

        32            Asked Jess to draw up agreement.  Didn't

        33            like it.

        34

        35       Do you know anything about that?

        36       A.   I don't know.  I don't believe I had any conversation

        37       with Roslyn Santen.  I don't know whether she's received

        38       that information from Rosemary.  I don't know.

        39

        40       Q.   Did you have any conversation with Mr Aucott about not

        41       wanting to be drawn in to the Tigris matter?

        42       A.   I'm sorry, would you mind restating that?

        43

        44       Q.   Did you have any conversation with Mr Aucott about

        45       your not wanting to be drawn in to the Tigris matter?

        46       A.   No, I didn't.

        47
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         1       Q.   Not wanting to have anything to do with the Tigris

         2       agreement?

         3       A.   No, I did not.

         4

         5       MR AGIUS:   I'll tender those two pages, Mr Commissioner,

         6       AWB.9003.0213 and 0214.

         7

         8       EXHIBIT #1284 TWO PAGES OF FILE NOTES OF ROSLYN SANTEN,

         9       BARCODED AWB.9003.0213-0214

        10

        11       MR AGIUS:   Mr Commissioner, there's one matter that we

        12       would raise.  I'm wondering if my learned friend Mr Judd

        13       could assist us.  I see at paragraph 45 of Ms Lyons'

        14       statement there is an edit effectively removing the one

        15       line that comprises paragraph 45, and there's also an

        16       annexure A which is referred to in the list of annexures

        17       with a note "attachment removed at the request of AWB on

        18       the basis of legal professional privilege".

        19

        20       MR JUDD:   Commissioner, I've come armed in anticipation of

        21       this inquiry.  The deleted line merely refers to the email,

        22       an email dated 21 March 2003, as attachment A, and

        23       attachment A is document 52 in the privileged list.  It's

        24       one for which privilege was maintained.

        25

        26       THE COMMISSIONER:   Thank you.

        27

        28       MR AGIUS:   I'm indebted to my friend for that.  That

        29       completes the examination that I have for Ms Lyons.

        30

        31       THE COMMISSIONER:   Mr Livermore?

        32

        33       MR LIVERMORE:   No questions, thank you, sir.

        34

        35       THE COMMISSIONER:   Mr Judd?

        36

        37       MR JUDD:   No, thank you.

        38

        39       THE COMMISSIONER:   Does anybody else wish to ask the

        40       witness any questions?

        41

        42       MR FORREST:   I have a couple of short questions, sir.

        43

        44       THE COMMISSIONER:   Yes, very well.

        45

        46

        47
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         1       <EXAMINATION BY MR FORREST:

         2

         3       MR FORREST:   Q.   Ms Lyons, could you turn up exhibit 412,

         4       LPL.058.006.  It's document 41 of the documents produced,

         5       Mr Commissioner.  Sorry, it's now become exhibit 1282 in

         6       its completed form.  It's AWB.9000.0023.  Is that in front

         7       of you yet?  That should be the Michael Long/Chris Whitwell

         8       conference note and underneath that the Peter Geary

         9       conference note?

        10       A.   Yes, I have it here.

        11

        12       Q.   Firstly, insofar as the first half of that note is

        13       concerned, basically it records you advising them about the

        14       risks that you perceived.

        15       A.   That's how I understand it, yes.

        16

        17       Q.   You then, it seems, ask them the question, "Have we

        18       cleared this with Andrew Lindberg", and you are referred to

        19       Peter Geary.

        20       A.   I don't have an independent recollection of that, but

        21       it's my belief, and given the order of these notes, that

        22       that would be the case, yes.

        23

        24       Q.   Okay.  Do I take it that you don't have an independent

        25       recollection of either the conversation referred to in the

        26       first part of the document or the conversation referred to

        27       in the second part of the document?

        28       A.   The first meeting with Michael Long and Chris Whitwell

        29       I have very little memory of at all, but I do have an

        30       independent recollection of the meeting with Peter Geary.

        31

        32       Q.   Okay.  Was that on the same day?

        33       A.   I believe it was, although it would normally be my

        34       practice to actually date both of the file notes, and I

        35       notice I have not done that, which probably indicates it

        36       was on the same day.  If it had been a separate day, I

        37       would have put a separate date.  That would have been my

        38       practice.  But I can't say that with complete certainty.

        39

        40       Q.   Do you recall whether you went and saw him or that he

        41       came and saw you?

        42       A.   Is that Mr Geary?

        43

        44       Q.   Yes.

        45       A.   Yes, it's my recollection that this meeting started

        46       with a telephone call from me to Mr Geary and then I

        47       actually popped down to see him in his office at the old
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         1       building.

         2

         3       Q.   So the attendance on Peter Geary relates to the

         4       face-to-face meeting you had with him, rather than the

         5       preceding telephone call?

         6       A.   I believe so, yes.

         7

         8       Q.   Are you able to say how long it was that that meeting

         9       took?

        10       A.   I don't know, no.  I can't recall that.

        11

        12       Q.   You don't say to the Commissioner that every word that

        13       you said or, indeed, Mr Geary said is recorded in this file

        14       note?

        15       A.   Not necessarily, no.

        16

        17       Q.   And it might be that Mr Geary was more expansive in

        18       his answer to the question "Have we cleared this with

        19       Andrew Lindberg?"

        20       A.   He could well have been.

        21

        22       Q.   The answer that you have recorded is, "Yes", is that a

        23       dash after the "yes" or is that merely something that's

        24       come through the photocopying process, do you know?

        25       A.   I think it's a dash written by me to indicate that it

        26       was an ongoing explanation from Mr Geary to me.

        27

        28       Q.   What I suggest he might have said - no-one can be

        29       precise after all of these years - to the question of "Have

        30       we cleared this with Andrew Lindberg" is "Yes, well, look,

        31       a memo has been prepared to him about how

        32       sensitive/political this is and we'll be informing Downer".

        33       Could that have been, in effect, what he said?

        34       A.   It could have been, yes.

        35

        36       Q.   In other words, the answer "yes" is heavily qualified

        37       by the balance of what is recorded?

        38       A.   I don't have that recollection, but it's possible.

        39

        40       Q.   Okay.  And I suppose it's possible that he may have

        41       said - I think this is apparent from your answer so

        42       far - other things but you haven't recorded them?

        43       A.   It's possible, but generally I try with my notes to at

        44       least record the substance of the discussion.

        45

        46       Q.   You see, on this day, I think actually the day after -

        47       I won't bother bringing it up, but it's contained in
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         1       exhibit 31 - Mr Geary emailed Michael Long and said to him,

         2       in effect, "Look, we have to sit down with Andrew face to

         3       face and discuss" the subject of what's contained in this

         4       note of yours?

         5       A.   I see that email, yes.

         6

         7       Q.   What it says is, basically, "The memo has gone up to

         8       him, we have to sit down with him face to face"?

         9       A.   I've seen that email, yes.

        10

        11       THE COMMISSIONER:   Did it also say "Jess should be

        12       involved", or is my memory at fault?

        13

        14       MR FORREST:   I think it did say, yes.

        15

        16       THE COMMISSIONER:   My understanding of the evidence is

        17       that there was no such meeting; is that right?

        18

        19       MR FORREST:   I believe there's no evidence of that

        20       meeting.

        21

        22       THE COMMISSIONER:   Q.   Is that right, Ms Lyons?

        23       A.   I don't recall having a meeting where Andrew Lindberg

        24       was present, no.

        25

        26       MR FORREST:   Q.   So what I'm putting to you is could this

        27       be the position:  when you asked Mr Geary that question, he

        28       said, "Look, we've prepared a memo for him, we've told him

        29       about how sensitive and political it is and that we should

        30       inform Downer" - that's, in effect, the answer he gave you

        31       to the question of "Have you cleared this with Lindberg";

        32       could that be the case?

        33       A.   Yes, I believe it could be.

        34

        35       MR FORREST:   Thank you very much.

        36

        37       MR AGIUS:   That was exhibit 31, Commissioner.

        38

        39       THE COMMISSIONER:   Yes.  Anything further?

        40

        41       MR LIVERMORE:   No.  Might the witness be excused?

        42

        43       THE COMMISSIONER:   Yes, Mr Agius?

        44

        45       MR AGIUS:   Can I put it this way:  on the material that

        46       I've seen to date it's extremely unlikely that we'll need

        47       to ask Ms Lyons any more questions, but I still have to
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         1       call Mr Cooper and Ms Peavey.  We had originally intended

         2       to call Mr Cooper first.  We called Ms Lyons first so she

         3       could be free to attend some appointments later in the

         4       week.  Can I ask that she be excused from further

         5       attendance today, and indeed this week, unless notified to

         6       the contrary, but that she not formally be released from

         7       the notice requiring her attendance.  It may be that

         8       something will arise.

         9

        10       THE COMMISSIONER:   Do you have a problem with that,

        11       Mr Livermore?

        12

        13       MR LIVERMORE:   No, sir.

        14

        15       THE COMMISSIONER:   Very well.  Thank you, Ms Lyons.

        16       I hope we don't see you again.

        17

        18       <THE WITNESS WITHDREW

        19

        20       MR AGIUS:   I call Mr James MacGregor Cooper.

        21

        22       <JAMES MacGREGOR COOPER, on former oath:          [12.43am]

        23

        24       THE COMMISSIONER:   Q.   Mr Cooper, you're on your former

        25       oath.

        26       A.   Yes.

        27

        28       THE COMMISSIONER:   Thank you.

        29

        30       <EXAMINATION BY MR AGIUS:

        31

        32       MR AGIUS:   Q.   Mr Cooper, your full name is James

        33       MacGregor Cooper?

        34       A.   James MacGregor Cooper, yes.

        35

        36       Q.   We have from you a second supplementary statement of

        37       evidence which reintroduces material that had been edited

        38       out of the statement on account of the claim for legal

        39       professional privilege.  I will tender that statement,

        40       Mr Commissioner, WST.0048.0003.

        41

        42       EXHIBIT #1285 SECOND SUPPLEMENTARY STATEMENT OF

        43       JAMES MACGREGOR COOPER, BARCODED WST.0048.0003

        44

        45       MR AGIUS:   We also have a third supplementary statement

        46       from Mr Cooper.  Could we bring up WST.0048.0111.  This is

        47       a statement dated 25 September 2006.  It appears to deal
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         1       with matters centring upon AWB's association with

         2       Peter Sandman.

         3

         4       THE COMMISSIONER:   That will become exhibit 1286.

         5

         6       EXHIBIT #1286 THIRD SUPPLEMENTARY STATEMENT OF MR COOPER,

         7       DATED 25/9/2006, BARCODED WST.0048.0111

         8

         9       MR AGIUS:   Q.   Mr Cooper, do you say that the contents of

        10       that statement are true and correct to the best of your

        11       knowledge and belief?

        12       A.   Yes.

        13

        14       Q.   Do you have a copy of what I will call your re-edited

        15       second supplementary statement, which is exhibit 1285?

        16       That's the one that now includes material for which there

        17       had previously been a claim for legal professional

        18       privilege.

        19       A.   Yes.

        20

        21       Q.   Could we bring up, please, WST.0048.0006.  This is

        22       page 4 of your statement.  I'm going to paragraph 13.  If

        23       you need to refer to any other documents to answer these

        24       questions, please feel free to do so.  You say in paragraph

        25       13, concerning the Canadian Wheat Board complaint, that you

        26       became aware of it as part of this investigation in April

        27       or May of 2004.  Is that your first knowledge of the

        28       Canadian Wheat Board complaint at all?

        29       A.   To the best of my knowledge, yes.

        30

        31       Q.   You go on to say:

        32

        33            In particular the investigation showed that

        34            Tim Snowball, manager of AWB's New York

        35            office, had communicated with an Australian

        36            Government official in New York about the

        37            issue and together with Trevor Flugge, the

        38            Chairman at the time, had had a meeting

        39            with Australian Government officials.

        40

        41       Who was the Australian government official in New York that

        42       Mr Snowball had communicated with?

        43       A.   I believe it was a person called Alistair Nicholls.  I

        44       believe there's a paper document reflecting that.  I think

        45       that is the person's name.

        46

        47       Q.   A person from Austrade?
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         1       A.   Yes, that's what I have read.

         2

         3       Q.   You go on to say:

         4

         5            ...and together with Trevor Flugge, the

         6            Chairman at the time, had had a meeting

         7            with Australian Government officials.

         8

         9       "Officials" plural.  Who were the "Australian Government

        10       officials" plural?

        11       A.   I don't know the additional people who were at the

        12       meeting; I don't know their names.

        13

        14       Q.   Do you know what the source of that information was,

        15       that there had been a meeting with Australian government

        16       officials?

        17       A.   The overall source was the inquiries made into

        18       Project Rose.  The reason I'm pausing is that I can't say

        19       specifically within that project which specific documents

        20       that was evidenced in, but that's the general source of the

        21       information.  There were emails, I believe, that talked

        22       about this particular issue.

        23

        24       Q.   A way in which that sentence could be read is that

        25       Mr Snowball had communicated with the Australian government

        26       official in New York - let us say that's Alistair

        27       Nicholas - and that, together with Trevor Flugge, he and

        28       Mr Flugge had met with Australian government officials,

        29       plural, being different Australian government officials.

        30       The sentence could be read that way and, indeed, I confess

        31       that's the way in which I read it.  Is that the way in

        32       which you intended it to be read?

        33       A.   No.

        34

        35       Q.   The evidence before the inquiry indicates that

        36       Mr Flugge was in New York with Mr Snowball and they were

        37       called upon by Mr Nicholas, who then had a conversation in

        38       the presence of each of them and one other AWB person.  Is

        39       that what you intended to encompass within that sentence?

        40       A.   Yes.

        41

        42       Q.   Was it just one meeting with one Australian government

        43       official?

        44       A.   There's two answers to that question.  I believe from

        45       the materials I saw that there was a meeting between

        46       Tim Snowball, Trevor Flugge and Alistair Nicholas.  The

        47       second part of the question is who else was there.  I can't
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         1       say that I can be sure who that was.  I think there were

         2       other people there, but I'm not that familiar with the

         3       documents.  There might not have been another person there.

         4

         5       Q.   There might not have been another Australian

         6       government official there; is that what you're saying?

         7       A.   It's possible.  When I prepared this statement, there

         8       would have been a reason why I used the plural, but in my

         9       position today, now, do I know what that's grounded in?

        10       No, I don't.

        11

        12       Q.   You go on to say that, to the best of your knowledge,

        13       "Mr Flugge said there was no substance to the Canadian

        14       Wheat Board complaint".  You don't have a note of him

        15       saying that.  What's the source of your knowledge?

        16       A.   The source of my knowledge was the interview that I

        17       attended which Chris Quennell, from Blake Dawson Waldron,

        18       asked to be arranged with Trevor Flugge, which was

        19       conducted by telephone, and I didn't take many notes during

        20       that interview.  I believe Mr Quennell probably did.  But I

        21       would have been basing that sentence on my attendance at

        22       that interview and potentially any records that Mr Quennell

        23       made.

        24

        25       Q.   So do you have a recollection, then, of Mr Flugge

        26       saying words to the effect that there was no substance in

        27       the Canadian Wheat Board complaint?

        28       A.   Yes, I do have that recollection.

        29

        30       Q.   We have a typescript of what we believe to be

        31       Mr Quennell's notes.  Could we bring up, please,

        32       AWB.0468.0012.  This was a telephone conference, you say?

        33       A.   Yes.

        34

        35       Q.   On loudspeaker at your end?

        36       A.   Yes, it would have been.

        37

        38       Q.   So you could hear both ends of the conversation?

        39       A.   Yes.

        40

        41       Q.   Did you take part in the conversation, or were you

        42       simply present to listen to what was being said?

        43       A.   I did take part in the conversation, because I knew

        44       Trevor briefly before he retired from his AWB chairmanship

        45       and he had not, I don't believe, met Chris Quennell before

        46       that.  So that was one of my roles.  I believe most of the

        47       telephone conversation was directed at specific questions
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         1       to Mr Flugge about specific documents that had been sent to

         2       him.

         3

         4       Q.   We have what we believe to be a typescript of

         5       Mr Quennell's notes of this conversation.  In your

         6       statement you say that the only note that you have of the

         7       interview in your workbook records as follows:

         8

         9            JC should call Peter McKeown.  He will know

        10            about this matter.

        11

        12       If we go to Mr Quennell's typescript, we see that the date

        13       is recorded as 30 April 2004.  Does that accord with your

        14       recollection?

        15       A.   Yes.

        16

        17       Q.   It is consistent, at least?

        18       A.   Yes.

        19

        20       Q.   The reference to Peter McKeown appears to be virtually

        21       the first entry in Mr Quennell's notes, and the rest of his

        22       notes follow after that.  Do you recall that there was

        23       conversation about Mr McKeown at the beginning of the

        24       conversation with Mr Flugge?

        25       A.   Yes, I do.

        26

        27       Q.   And it seems that after that conversation, and after

        28       you made the note to yourself, "JC should call Peter

        29       McKeown", you made no further notes in relation to the

        30       conversation with Mr Flugge; is that right?

        31       A.   Yes.

        32

        33       Q.   Did you see Mr Quennell making notes?

        34       A.   I can't recall seeing him make notes, but I've

        35       subsequently seen, in reviewing this inquiry, what I

        36       believe are his notes, so that's my conclusion.  I can't

        37       specifically recall him taking notes.

        38

        39       Q.   Do those notes that you see on the screen accord with

        40       your recollection of the conversation with Mr Flugge?  When

        41       you get to the bottom of that page, let me know and we can

        42       turn the page.

        43       A.   I don't recall that amount of detail, but I don't

        44       disagree that it might have been discussed.

        45

        46       Q.   Can we turn to the next page - this is 0013.

        47       A.   I'd give the same answer I just gave for the first
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         1       page.

         2

         3       Q.   And then the last page, 0014?

         4       A.   I do have a memory of I believe three documents that

         5       Chris Quennell had singled out from his inquiry that he

         6       wanted Trevor Flugge to comment on, and I recall that

         7       because I believe I was tasked with sending them across by

         8       fax to Trevor Flugge prior to the telephone call.  This

         9       page looks like it's a record of Trevor Flugge's answers to

        10       the questions on the three documents.  I can't recall the

        11       specifics of his answers, but that's my understanding of

        12       the context.

        13

        14       Q.   Obviously Mr Quennell had the documents with him.  Had

        15       they been forwarded to Mr Flugge so that he had them in

        16       advance of this conference and he could be asked about

        17       them?

        18       A.   Yes, they had, but, from memory, there were some

        19       problems technically with transmission.  I can't recall the

        20       specifics of it now.  It could have been that they were

        21       sent electronically and it didn't get through.  I think I

        22       recall sending them a second time by facsimile

        23       transmission, but when we had the telephone conversation,

        24       eventually, my recollection is that he did have those

        25       documents before he talked to us.

        26

        27       Q.   If we go back, then, to 0012, it seems that Mr Flugge

        28       said during the course of this conference, amongst other

        29       things, that he could recall talking to the management

        30       team, Mark Emons, that there was some discussion about

        31       transport and that he said, "Effectively we paid money back

        32       to IGB then they did inland transport - we paid it back

        33       through Ronly - they paid Alia Transport".  That accords

        34       with your general recollection of the conversation?

        35       A.   No, because I think if you look at the transcript I

        36       didn't say that I had a recollection of the meeting, so it

        37       doesn't accord with my actual recollection and it doesn't

        38       sit well with my knowledge of the transaction since.

        39

        40       Q.   Well, if it was said by Mr Flugge, it would indicate,

        41       would it not, some knowledge on his part that the money was

        42       being paid to the IGB?

        43       A.   If it correctly recorded what Trevor Flugge said and

        44       he wasn't confused as to whether he meant Alia rather than

        45       IGB, yes, I agree with your proposition.

        46

        47       THE COMMISSIONER:   Q.   How could it be?  Where could the
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         1       confusion be?  He mentions IGB and Alia in the same

         2       sentence.

         3       A.   Yes, I agree, Commissioner.

         4

         5       MR AGIUS:   Q.   That would mean that as at April of 2004

         6       you were fixed with knowledge that Mr Flugge knew that

         7       money was being paid by AWB to the IGB, would it not?

         8       A.   Well, two comments on that:  firstly, if he actually

         9       said that, I don't recall that he did, and, second of all,

        10       at that early stage in April 2004, as we were just

        11       beginning to get the results of Chris Quennell's inquiries,

        12       I wouldn't have understood the significance of the

        13       distinction of the issue that had been paid to IGB and,

        14       lastly, I didn't remark when I left that meeting with

        15       Trevor Flugge of anything of great significance coming out

        16       of his interview.  My strong impression was that we got

        17       very little useful information out of that half-hour

        18       discussion with Trevor Flugge.

        19

        20       Q.   Does it follow from what you have just said that you

        21       would not have been aware as at 30 April 2004 of the

        22       significance of the fact, if it be the fact, that AWB had

        23       knowingly paid money to the IGB on account of inland

        24       transport, or any other account?

        25       A.   No.  I was aware of the significance.  I think my

        26       point would be today it doesn't have the significance - it

        27       would not at 30 April 2004 have had the significance that

        28       it has for us today.

        29

        30       Q.   Nothing ever does.

        31       A.   Correct.

        32

        33       MR AGIUS:   I tender those three pages, Mr Commissioner.

        34

        35       EXHIBIT #1287 THREE PAGES BEING TYPESCRIPT OF MR QUENNELL'S

        36       NOTES, BARCODED AWB.0468.0012-0014

        37

        38       MR AGIUS:   Is that a convenient time?

        39

        40       THE COMMISSIONER:   Yes.  I'll adjourn until 2 o'clock.

        41

        42       LUNCHEON ADJOURNMENT

        43

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       MR AGIUS:   Q.   You refer in your statement to your own

         4       note that was made during the course of this conversation

         5       with Mr Flugge.  Can we bring up AWB.9004.0024.  Is that

         6       your note in the box that has been drawn with the black

         7       marker?

         8       A.   Yes.

         9

        10       MR AGIUS:   I tender that page, AWB.9004.0024.  It is

        11       document 730 on the list of claimed privilege documents.

        12

        13       THE WITNESS:   Excuse me, Mr Agius, there are the other

        14       parts of that page - it is probably not my point to make,

        15       but the other points of that page aren't relevant.

        16

        17       MR JUDD:   If that is the case, Commissioner, we will make

        18       an application for confidentiality in relation to those

        19       parts that are not relied upon in due course if they are

        20       confidential.  We will look at that.

        21

        22       EXHIBIT #1288 FILE NOTE OF MR COOPER,

        23       BARCODED AWB.9004.0024

        24

        25       MR AGIUS:   Q.   Did you call Peter McKeown?

        26       A.   No, I did not.

        27

        28       Q.   Did anybody contact Mr McKeown to see whether he held

        29       any knowledge in relation to the matter?

        30       A.   Not that I'm aware of.

        31

        32       Q.   Is there any reason why that contact wasn't made?

        33       A.   Yes.  There is a reason why the contact wasn't made.

        34       There was no positive decision not to call Peter McKeown,

        35       but my belief is that it was an oversight that we didn't

        36       call Peter McKeown.

        37

        38       Q.   Can we go to the next page of your statement, which is

        39       page 5, paragraph 14.  I will have that brought up.  It is

        40       WST.0048.0007.  You say there:

        41

        42            Quennell advised in August 2004 that he

        43            should interview Hogan.  As Hogan was a

        44            former employee, approval was sought from

        45            Lindberg.  Lindberg decided at that stage

        46            that neither Hogan, Emons or Watson should

        47            be approached for interviews at that time.
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         1

         2       Were you a party to that discussion with Mr Lindberg?

         3       A.   I did have a discussion, I believe, with Mr Lindberg.

         4       I don't know that it was just a discussion, but it is

         5       something that I was involved in a general discussion with

         6       Lindberg about, firstly, the need to interview Dominic

         7       Hogan, and we discussed it first - I discussed it first

         8       with Quennell and I said "You had better put that in

         9       writing as to why we need to interview Hogan", because

        10       I was aware there was a hesitation on Lindberg's behalf to

        11       be contacting former employees - I don't know why that was,

        12       but he didn't want to contact former employees - and I felt

        13       that it was important, because of Chris Quennell's advice

        14       that he needed to speak to Hogan, that he should put that

        15       in writing.  So that was put in writing and, from memory,

        16       that was used to brief Lindberg on why it was important to

        17       speak to Hogan, but he said he didn't want to do that, and

        18       so we didn't.

        19

        20       Q.   And did he say why?

        21       A.   I can't recall him specifically saying why, but he

        22       made a distinction between current employees and former

        23       employees and said any of the people who were former

        24       employees he was reluctant to talk to.

        25

        26       Q.   Your statement refers to "Hogan, Emons or Watson".

        27       Was a document put together as to why it was that Emons or

        28       Watson ought to be interviewed?

        29       A.   No.

        30

        31       Q.   Could we bring up, please, AWB.9001.0171.  Is this the

        32       document that was put together for Mr Lindberg's

        33       consideration?

        34       A.   I believe it is.

        35

        36       MR AGIUS:   I tender that document, Mr Commissioner.

        37

        38       EXHIBIT #1289 DOCUMENT BARCODED AWB.9001.0171

        39

        40       MR AGIUS:   I will tender the email to which this document

        41       is attached.  That is an email from Mr Quennell to

        42       Mr Cooper and also copied to Nicole Bigby at Minter

        43       Ellison, AWB.9001.0170, and the annexure, 0171 and 0172.

        44

        45       THE COMMISSIONER:   That can all be part of the same

        46       exhibit.

        47
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         1       EXHIBIT #1289 ADDITION OF EMAIL FROM MR QUENNELL TO

         2       MR COOPER, COPIED TO NICOLE BIGBY AT MINTER ELLISON,

         3       BARCODED AWB.9001.0170, AND ANNEXURE, BARCODED

         4       AWB.9001.0171-0172

         5

         6       THE WITNESS:   Mr Agius, can I add one further point?  I'm

         7       not certain that this document was actually given to and

         8       retained by Lindberg.  The relationship that I had with

         9       Lindberg and his style of operating was that he would be

        10       briefed face to face on issues and he would make a

        11       decision, and although I cannot remember specifically, it's

        12       most likely that that is how I approached the matter and

        13       did not leave him with a copy of that document, or I might

        14       not have even given it to him to read; I might have

        15       summarised it in a face-to-face briefing.

        16

        17       THE COMMISSIONER:   Q.   So you asked Mr Quennell to put it

        18       in writing and then didn't give the writing to the person

        19       to whom it was directed?

        20       A.   Well, it was directed to me.

        21

        22       Q.   So that you could?

        23       A.   So that I could explain - Andrew was a very strong

        24       personality, very intellectual, and he had said he didn't

        25       want to interview any former employees, and I knew that

        26       I had to be armed with the facts so that I wasn't brushed

        27       off by Andrew as to why the advice - not the facts, the

        28       advice from Quennell about why we needed to interview

        29       Hogan, and so that's why I asked Quennell to put it into

        30       writing.

        31

        32       Q.   So you went to him with this document?

        33       A.   I can't recall, Commissioner, how I did it, but I am

        34       just saying the reason for remarking is that it would be

        35       most unlikely that I left this document with Lindberg.

        36

        37       Q.   What did you say when he said he didn't want to have

        38       them interviewed, apparently for the only reason that they

        39       were former employees?

        40       A.   I took him at his instruction.  I didn't question it.

        41       I told him of the need - the important need to do it, and

        42       when he had finally considered all issues, I took him at

        43       his instruction.

        44

        45       MR AGIUS:   Q.   Mr Cooper, I appreciate what you say about

        46       Mr Lindberg, but if we go to the second page of this

        47       document, 0172, and if we go to the second-last entry,
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         1       "January 31-2 February 2001", it reads "Hogan and Borlase

         2       in Baghdad for meetings with IGB", and then in the

         3       "Comments" column we read this, and I read it for those who

         4       can't access a screen or see it clearly:

         5

         6            We need Hogan's recollection of the

         7            discussions regarding the trucking fee at

         8            these meetings, and particularly in

         9            relation to the passage in the trip report:

        10            "The trucking fee is now US$25.00 per m.t.

        11            to all Governates of Iraq with a 10%

        12            service on the entire FIT value of the

        13            contract.  We believe the increase in the

        14            trucking fee and addition of the service

        15            charge is a mechanism of extracting more

        16            dollars from the escrow account".

        17

        18       Did you tell Mr Lindberg that that was one of the matters

        19       about which Mr Quennell wanted to interview Mr Hogan?

        20       A.   I don't recall that specific paragraph being raised by

        21       me with Lindberg.  I may have, but I don't recall.

        22

        23       Q.   Did you go to this discussion with Mr Lindberg with a

        24       view to persuading him to permit Mr Quennell to interview

        25       Mr Hogan?

        26       A.   Yes.

        27

        28       Q.   Is it not likely, then, that you would have put this

        29       document in front of him and said words to the effect,

        30       "Well, look, this is what our outside lawyers are telling

        31       us we should be doing; we ought to have a good reason not

        32       to do it"?

        33       A.   It's possible.

        34

        35       Q.   But you don't have a record of what he said to you

        36       about that?

        37       A.   No, I don't have a record.

        38

        39       Q.   Mr Borlase was still employed by AWB at the time, was

        40       he not?

        41       A.   Yes, he was.

        42

        43       Q.   And he had been interviewed?

        44       A.   I believe around April 2004 he was one of the people

        45       who had been interviewed by Chris Quennell.

        46

        47       Q.   And he was one of two authors of this trip report?
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         1       A.   I can't answer that question, because I don't know who

         2       were the authors of the trip report.

         3

         4       Q.   If we go to the first page of this document, 0171, in

         5       the first two boxes, in the "Comments" column, the

         6       substance of the comments are that Hogan was the only

         7       person privy to discussions, being the initial discussions

         8       concerning the trucking fee.  Did you point that out to

         9       Mr Lindberg as a reason why Hogan ought to be interviewed?

        10       A.   I cannot recall the specific conversation I had with

        11       Lindberg, but I do remember the sentiment, and the

        12       sentiment was that it was very important for us to speak to

        13       Dominic Hogan.

        14

        15       Q.   And if we go to the substance of the text above,

        16       Mr Quennell has said:

        17

        18            In the absence of explanations from

        19            Mr Hogan concerning certain emails, AWB Ltd

        20            may not be in a position to utilise any

        21            such information that may refute or explain

        22            particular comments made by him, which we

        23            anticipate the US investigators will seek

        24            to rely upon as circumstantial evidence of

        25            the improper and/or illegal nature of the

        26            payments made for inland transport

        27            services.

        28

        29       Did you tell Mr Lindberg that that was the view of the

        30       author of this document?

        31       A.   I would make the same comment that I made in relation

        32       to the last question.

        33

        34       Q.   I take it that was a view you shared with Mr Quennell,

        35       was it?

        36       A.   Yes, absolutely.  I remember Chris Quennell was very

        37       insistent of the need to interview Dominic Hogan and he was

        38       quite disappointed when he was not able to.

        39

        40       Q.   And did you tell Mr Lindberg that Mr Quennell was

        41       insistent upon interviewing Mr Hogan for the reasons set

        42       out in this memo?

        43       A.   I believe, yes, I made that clear.

        44

        45       MR AGIUS:   I think I have tendered the email and the

        46       supporting annexure.

        47
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         1       THE COMMISSIONER:   Yes.

         2

         3       MR AGIUS:   Q.   We have seen today, Mr Cooper, an advice

         4       from Ms Brasington that had been arranged by Ms Lyons.

         5       I take it you were in the hearing room when I was asking

         6       questions of Ms Lyons earlier today, were you not?

         7       A.   Yes, I was.

         8

         9       Q.   I only ask you that - and I am not suggesting there

        10       was anything improper about it; indeed, it was entirely

        11       improper - just to know how much of the proceedings you

        12       have followed.  Did you receive a copy of this advice at

        13       about the time that it was provided to Ms Lyons - that

        14       would be in late January 2003?

        15       A.   I don't specifically recall receiving it, but I don't

        16       dispute that it was sent to me, because --

        17

        18       Q.   Ms Lyons says she didn't send it to you

        19       electronically.  The inquiry has no electronic record which

        20       would indicate that it was sent to you electronically.

        21       Assuming the absence of a record means that the event

        22       didn't happen, which may or may not be a safe assumption in

        23       this matter.  Can you recall receiving a copy of the

        24       advice?

        25       A.   I think my previous question was at cross-purposes

        26       with your question.  Are you talking about the memorandum

        27       that Jessica Lyons did to Chris Whitwell which was not

        28       copied to me?

        29

        30       Q.   No.  Can we bring up exhibit 1279, which is

        31       AWB.9000.0014.  I think we were entirely at cross-purposes.

        32       I will show you the document.  If you could just ignore the

        33       handwriting, because that was obviously added to the

        34       document after it was printed by Ms Lyons.  Did you ever

        35       receive a copy of that document?

        36       A.   To the best of my knowledge, no.

        37

        38       Q.   Were you aware that Ms Lyons was obtaining advice from

        39       Hazel Brasington, before it was obtained?

        40       A.   To the best of my knowledge, no.

        41

        42       Q.   Then we have exhibit 1281 - AWB.9000.0020.  This is an

        43       email from Ms Lyons to Mr Whitwell, copied to yourself.

        44       This is the advice that Ms Lyons gave to Mr Whitwell.

        45       Clearly, this was sent to you.  Did you read it?

        46       A.   It's possible that I read it, because I was fairly

        47       diligent in wanting to get through all of my emails, but I
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         1       can't specifically remember reading this email, although

         2       I can recall how we reacted in the period after this email.

         3

         4       Q.   What do you recall, when you say "how we reacted in

         5       the period after this email"; what do you recall?

         6       A.   I recall having a discussion with Jessica Lyons at

         7       some time after this email was sent.  I don't think it was

         8       immediately after, but I can recall discussing in a meeting

         9       room in our area of the office her concerns about this

        10       particular proposal and I can't recall reviewing detailed

        11       advices or documents with her, but I can recall advising

        12       her to elevate the issue to the senior management in this

        13       part of the company because the proposal was not

        14       straightforward and I didn't want Chris Whitwell proceeding

        15       with the transaction without his superiors knowing of the

        16       issues.

        17

        18       Q.   Can you recall whether you discussed this email with

        19       her against the background of Ms Brasington's advice?

        20       A.   I can't specifically recall, no.

        21

        22       Q.   The email itself says:

        23

        24            This may therefore give us scope to make

        25            the repayment to IGB.

        26

        27       And it says that plainly on its face.  Would you agree that

        28       if you had read it, it would have been plain to you that

        29       what was being proposed was the making of a payment to the

        30       IGB?

        31       A.   Yes, from that - that is the plain reading of the

        32       sentence.  I would not have appreciated its significance,

        33       but I agree with you, that's the plain reading of that

        34       sentence.

        35

        36       Q.   And that is my next question:  as at January 2003 -

        37       I won't hold you to that precise month, but as at early

        38       2003 - were you aware that the Resolution 661 prevented the

        39       payment of foreign currency to the government of Iraq or to

        40       any commercial industrial or public utility in Iraq?

        41       A.   No, I was not.

        42

        43       Q.   So if you had read, "This may therefore give us scope

        44       to make the repayment to IGB", you would not have been

        45       conscious of the likelihood that that would be a breach of

        46       UN sanctions?

        47       A.   If I just read that sentence in isolation, no,
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         1       I wouldn't have appreciated that.

         2

         3       Q.   What was it that caused you concern which led you to

         4       suggest that Ms Lyons take this matter to a higher level?

         5       A.   It was definitely Jessica Lyons coming to see me about

         6       her concerns and asking what she should do about it.  My

         7       normal approach would be "have you received" - "have you

         8       obtained advice from a person who is expert in the area,

         9       and have you discussed the matter with our senior

        10       management, because ultimately it is they who will decide

        11       to proceed or not with this transaction."

        12

        13       Q.   So it is more likely than not, then, that you would

        14       have asked Ms Lyons whether she had obtained outside advice

        15       from somebody who was an expert in the area?

        16       A.   It is more than likely that I would have, yes.

        17

        18       Q.   Can we infer that it is more than likely that Ms Lyons

        19       would have told you that she had obtained advice from

        20       Ms Brasington?

        21       A.   Yes.

        22

        23       Q.   Can we infer safely that you would have seen that

        24       advice, then, or asked to look at it, or at least had a

        25       precis of it?

        26       A.   The third of your options is the most likely, only

        27       because I cannot recall specifically reading Hazel

        28       Brasington's advice.

        29

        30       Q.   You have read it since, haven't you?

        31       A.   Yes, I have.

        32

        33       Q.   I won't take up time now taking you through it again.

        34       A.   Correct.

        35

        36       Q.   So do you think it is likely that you would have asked

        37       Ms Lyons if she had done that, and it is likely that you

        38       would have had a summary or a precis of the advice given to

        39       you?

        40       A.   It is unlikely she had a written precis, but --

        41

        42       Q.   An oral one --

        43       A.   Yes.

        44

        45       Q.   -- just to tell you what it was that she had been

        46       advised by Ms Brasington?

        47       A.   Yes, I would have asked her the basics, "Have you
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         1       gotten advice, what is the essence of that advice, what are

         2       we going to do about it?"

         3

         4       Q.   So what was it that concerned you about the matter at

         5       that time?

         6       A.   What concerned me about the matter was Jessica Lyons'

         7       own concern that the proposed transaction in relation to

         8       iron filings may be in breach of the law.

         9

        10       Q.   Is that what she said to you?

        11       A.   As I said before, I can't recall specifically what she

        12       said; I do, however, remember the sentiment, which was

        13       discomfort, and my advice to her to not leave it on legal

        14       division's shoulders to be responsible for this

        15       transaction, to push it upstairs to the business managers

        16       who would make the decision whether to proceed, and that

        17       had to be elevated particularly to Peter Geary, above Chris

        18       Whitwell and Michael Long.

        19

        20       Q.   I just want to take you up on one thing you said - her

        21       concern that it might be in breach of the law; is that how

        22       she expressed her concern?

        23       A.   No, that's how I have expressed it now.  As I said

        24       before --

        25

        26       Q.   How did she express it to you?  I will read you your

        27       answer:  "What concerned me" --

        28       A.   No, you don't need to.  You don't need to.  I am just

        29       thinking, because I have in my mind how she expressed it to

        30       me.  She expressed concern that Chris Whitwell and Michael

        31       Long were proposing to push ahead with this proposal, and

        32       she was now uncomfortable with the proposal, and she was

        33       concerned that the transaction might be consummated and she

        34       was not comfortable with that.  So we didn't concentrate on

        35       exploring technical issues of the matter; we concentrated

        36       on advising the senior management of those concerns so that

        37       they wouldn't consummate the transaction without it being

        38       thoroughly reviewed.

        39

        40       Q.   How was the transaction explained to you?  What were

        41       you told about it?

        42       A.   My memory is that this was a short meeting, and

        43       I would doubt that we went into every single detail of the

        44       transaction, because I cannot recall the details.

        45

        46       Q.   Were you told the substance - that it was a proposal

        47       to pay money to the IGB?  Were you told that much?
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         1       A.   No.  I can't actually - was I told it?  I can't recall

         2       whether I was told it.  And I wasn't --

         3

         4       Q.   You might have known it if you read the email?

         5       A.   Yes, that's true.

         6

         7       Q.   So it may not have been a matter that was required to

         8       be told to you; it may have been a matter that you already

         9       were aware of from having read the email, but you can't

        10       remember?

        11       A.   Yes.

        12

        13       Q.   Did you take any further action in relation to it?

        14       Did you follow it up with Mr Geary or Mr Long or

        15       Mr Whitwell?

        16       A.   It's possible that I did, because I focused on

        17       maintaining close relationships with the executive members

        18       of the company, but I can't recall specifically a specific

        19       conversation with Mr Geary.

        20

        21       Q.   Would you have expected Hazel Brasington's advice to

        22       have been given to IS&M?

        23       A.   No.

        24

        25       Q.   Did you form a view yourself as to whether the

        26       proposal in Ms Lyons' advice was contrary to UN sanctions?

        27       A.   No, I didn't form a view as specific as that, but

        28       I formed a view that Jessica needed to raise it with senior

        29       management because I was convinced by Jessica's concern

        30       that it needed to be addressed by senior management.

        31

        32       Q.   By the time you had this discussion with Ms Lyons, had

        33       you seen the 7 February memorandum?

        34       A.   I just don't know.

        35

        36       Q.   That's the memorandum that contains a cut and paste of

        37       most of Ms Lyons' advice?

        38       A.   Yes.  In my earlier examination in this inquiry I said

        39       that I may have received it but I didn't recall, and that's

        40       my position.

        41

        42       Q.   That's still your position?

        43       A.   Yes.

        44

        45       Q.   The inquiry has a copy of it with your name

        46       highlighted.

        47       A.   Mmm.
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         1

         2       Q.   That doesn't assist your recollection?

         3       A.   No, it doesn't.  There's nothing in the - I have

         4       obviously reviewed the memorandum since then, but there's

         5       nothing in the memorandum that I remark on that I recall

         6       specifically.

         7

         8       Q.   Ms Lyons has told us on a previous occasion that one

         9       possible reason why she never saw that 7 February

        10       memorandum, if it came to the legal section with her name

        11       highlighted, was that she might not have been there on that

        12       day, and such was the arrangement, because of her

        13       particular circumstances, that other people in legal would

        14       have picked it up and filed it without reference to her.

        15       Is that your understanding of the office system as it was

        16       practised in February of 2003?

        17       A.   That's a possibility, because there was - there were

        18       about five in-house lawyers then and there was one

        19       administration assistant who was tasked with filing

        20       documents in our legal matters database, which was a paper

        21       filing system.  It's possible, but I can't say

        22       conclusively.

        23

        24       Q.   If a copy of that document came to the office with

        25       your name highlighted, would you not have expected to have

        26       received it and to have read it?

        27       A.   Yes.

        28

        29       Q.   So is it likely that you did receive it and read it on

        30       or about 7 February 2003?

        31       A.   If I received it, my last answer was, I would have

        32       read it, but did I actually receive it, given, on my review

        33       now, there are other documents from IS&M that I believe now

        34       I haven't seen, such as the 12 September 2002 memo, I can't

        35       say it's likely.  I would be uncomfortable putting it as

        36       strongly as that, because I can't recall specifics.  I have

        37       no memory of that 7 February memorandum at the time.  I

        38       remember reviewing it later, as part of Project Water,

        39       in August 2004, and subsequently.

        40

        41       Q.   And when you read it later, at any time when you

        42       actually recall reading it, did it ring alarm bells for

        43       you?

        44       A.   Before I answer that, could I see the memorandum?

        45

        46       Q.   Yes.  It is exhibit 32.  I will just have it brought

        47       up.  That's the edited version.  I will bring up an
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         1       unedited version.  Can we bring up AWB.8001.0020.  This is

         2       a version of a document that we have, Mr Cooper, with your

         3       name highlighted, and which I will tender.  It is

         4       AWB.8001.0020.

         5

         6       EXHIBIT #1290 VERSION OF EXHIBIT 32 WITH MR COOPER'S NAME

         7       HIGHLIGHTED, BARCODED AWB.8001.0020

         8

         9       THE WITNESS:   Yes.

        10

        11       MR AGIUS:   Q.   Can we go to the next page?  I should

        12       indicate to you that the last two paragraphs on that first

        13       page and the first four lines on the second page are a cut

        14       and paste directly from Ms Lyons' advice.  Could we go to

        15       0021.

        16       A.   Yes.

        17

        18       Q.   And 0022.

        19       A.   Yes.

        20

        21       Q.   When you did read that document, did it ring alarm

        22       bells for you?

        23       A.   I wouldn't use the words "ring alarm bells" --

        24

        25       Q.   Well, did it cause you concern?

        26       A.   -- but I would say that on page 1, if we could go back

        27       to that, the section under "Issues" would have caused me to

        28       make further inquiries.  It is quite likely that this was

        29       the catalyst that led to the issue being elevated, me

        30       discussing it with Jessica Lyons and elevating this issue

        31       to more senior management.  I am specifically talking about

        32       that first bullet point under the heading "Issues".

        33

        34       Q.   "Possible implications for AWB on a corporate

        35       governance basis"?

        36       A.   Yes.  I say that because at that stage in early 2003

        37       I wasn't otherwise familiar with the United Nations

        38       sanctions on Iraq, and I wouldn't have been able to quickly

        39       assess the significance of that, but that paragraph under

        40       "Issues" would have caused me to do something about it.

        41

        42       Q.   And so it is likely that this document is what led to

        43       you speaking to Ms Lyons and the request from you to her

        44       that she elevate the matter and discuss it with Mr Geary?

        45       A.   Yes.

        46

        47       Q.   Well, did you do any more about it thereafter?  We



            .26/9/06 (73)              7279     J M COOPER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       know that she spoke to Messrs Long, Whitwell and Geary on

         2       20 February 2003.  Did you do any more about the matter?

         3       A.   Sorry, could you just repeat what you just said before

         4       the question?

         5

         6       Q.   We know that Ms Lyons spoke to Messrs Long, Whitwell

         7       and Geary on 20 February 2003.  Did you do any more about

         8       the matter, having raised the matter with her?

         9       A.   It's likely that I would have asked for feedback from

        10       Jessica about how she went, because, as you have heard

        11       before, we sat in an open-plan area and we met - we talked

        12       daily, we met weekly on a formal basis, and it's very

        13       likely that we would have discussed how she went.  But did

        14       I personally follow up?  My understanding, looking back on

        15       the transaction, is, as it was never consummated, and as

        16       these commercial transactions with Iraq were never

        17       straightforward and could often have many iterations, it's

        18       quite possible there was never a need for me to follow up

        19       over and above me being briefed by Jessica Lyons on how she

        20       went with her briefing to Peter Geary.

        21

        22       Q.   Now, that memo also referred to the Tigris matter, and

        23       you will see it on the first page in the first paragraph:

        24

        25            In addition, for the record, IS&M has

        26            negotiated (through an uplift in price the

        27            recovery of USD 8.375 million outstanding

        28            debt to Tigris by IGB through this

        29            contract.  AWB will repay this debt back to

        30            Tigris less an agreed recovery fee of USD

        31            500 K on a pro rata basis as tonnage is

        32            shipped.

        33

        34       Was that your first knowledge of the Tigris matter as at,

        35       if you read this, about February 2003?

        36       A.   Yes, I believe it was.

        37

        38       Q.   Could we then go to three emails - AWB.0428.0225.  On

        39       12 August 2004, an email from Mr Quennell to you and

        40       Rosemary Peavey, indicating that he and Hazel, who we take

        41       to be Hazel Brasington, have started work on the summary

        42       and advice on the legal issues raised by yourself, and that

        43       you will hear from him shortly.  That email was regarding

        44       Project Water.  So that's the Tigris matter.

        45       A.   Yes.

        46

        47       MR AGIUS:   I will tender these three emails together.
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         1

         2       THE COMMISSIONER:   Yes.

         3

         4       MR AGIUS:   Q.   If we go to the next one, AWB.0428.0231,

         5       this is on 30 August.  You are writing to Michael Long,

         6       copied to Mr Whitwell and Ms Scales.  In response to

         7       Mr Long's inquiry of you as to "Where are we with the

         8       Tigris agreement", you say that you have a chronology of

         9       facts from 1995 to date, you are now in the process of

        10       confirming compliance with UN resolution 661 and other

        11       applicable laws, and you will keep Mr Long posted.  Then in

        12       the next email, AWB.0428.0236, an email from you to

        13       Mr Quennell three days later, on 2 September, you say:

        14

        15            Chris - can we talk about this in the

        16            morning.  I have reviewed chronology but

        17            have many questions.  Andrew Lindberg is

        18            chasing me for advice.  Regards, Jim.

        19

        20       So may we take it that Mr Lindberg was chasing you for

        21       advice in relation to the Tigris matter?

        22       A.   Yes.

        23

        24       Q.   What was the nature of the advice he was chasing you

        25       for?

        26       A.   Whether it was proper for AWB to pay the money it held

        27       on behalf of Tigris to Tigris.

        28

        29       MR AGIUS:   I will tender those three emails,

        30       Mr Commissioner, and ask that they be marked as one

        31       exhibit.

        32

        33       EXHIBIT #1291 THREE EMAILS, BARCODED AWB.0428.0225,

        34       AWB.0428.0231, AND AWB.0428.0236

        35

        36       MR AGIUS:   Q.   Then we come to the next email, which was

        37       document 292 on the list of documents for which privilege

        38       was claimed.  It is AWB.9001.0186.  On 9 September, in

        39       response to an email from Ms Scales asking you what the

        40       status of the Tigris agreement was and what the time lines

        41       on a decision was, you responded by saying:

        42

        43            ... have finished factual review.  Briefing

        44            Andrew Lindberg on that tomorrow.

        45            Conclusion is that on the facts we have

        46            been provided there is no breach of

        47            Australian law.  Facts are however quite
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         1            patchy.  There appears to be a breach of UN

         2            resolution 661 because the increase in

         3            contract payments to repay the Tigris debt

         4            and the processing of this higher amount

         5            through the OFF program was never disclosed

         6            and was not a payment for a humanitarian

         7            purpose.

         8            I am proposing having relevant IS&M staff

         9            involved in the matter sign-off on the

        10            written summary of facts we have prepared

        11            (Charles, Michael and Chris) and when this

        12            is done I recommend that payment to Tigris

        13            be made.

        14

        15       Did that email express your opinion?

        16       A.   Not my personal opinion; it expressed the results of

        17       the legal review that had been done up to that date by

        18       Blake Dawson Waldron.

        19

        20       Q.   Did you subscribe to that conclusion?

        21       A.   I think it's pretty clear from the email I didn't

        22       subscribe to it completely, because of the incomplete

        23       review.  That's particularly why after we got this far,

        24       after about a month of work by Blake Dawson Waldron, that

        25       I felt we needed to get the business managers, who are

        26       mentioned in the email, to actually sign off on a written

        27       summary to provide a good grounding for the legal advice,

        28       but I didn't feel particularly that this was concluded

        29       legal advice; it was at about this stage that Chris

        30       Quennell and I were talking about the need to get counsel's

        31       opinion on the subject matter.

        32

        33       Q.   Well, let's just deal with the opinion that is

        34       reflected in this email.  Whose opinion was it that there

        35       was no breach of the Australian law?

        36       A.   It would have been Blake Dawson Waldron's preliminary

        37       advice.

        38

        39       THE COMMISSIONER:   Q.   This is just in relation to

        40       Tigris, we're talking about?

        41       A.   Yes.

        42

        43       MR AGIUS:   Q.   And was that your view as well?

        44       A.   Well, as I wasn't an expert in the area, I would have

        45       accepted the advice, but I didn't draw a personal

        46       conclusion myself, because it wasn't my area.

        47
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         1       Q.   "Facts are however quite patchy".  Then you go on:

         2

         3            There appears to be a breach of UN

         4            resolution 661 ...

         5

         6       And you set out the reason why.  Whose opinion was that?

         7       A.   Blake Dawson Waldron.

         8

         9       Q.   Again, did you accept that opinion?

        10       A.   It was a preliminary opinion.  I hadn't received it in

        11       writing.  I had been briefed orally by Chris Quennell on

        12       the basis of a chronology that his firm had prepared, which

        13       was a starting point, but I couldn't say that I would be

        14       comfortable with it until we got all the facts together,

        15       and that's illustrated by my comment that we needed to

        16       prepare a summary of facts and have it endorsed by the

        17       business managers.

        18

        19       Q.   What you go on to say is that you were having the IS&M

        20       staff "sign-off on the written summary of facts we have

        21       prepared".  So it was a written summary that had already

        22       been prepared; is that right?

        23       A.   I don't think the written summary that eventually

        24       became - that was eventually signed was prepared at that

        25       stage.  I think all that we had at the start of September

        26       was the chronology.  I might be wrong, but I can't be sure

        27       of the exact dates.  We started out with a chronology and

        28       then a separate summary was prepared.

        29

        30       Q.   You see, what is curious about this, Mr Cooper, is

        31       that with all of those reservations that we might infer

        32       from your last series of answers, your conclusion in this

        33       email was that once the sign-off had been complete, you

        34       recommend that the payment be made.  The curious thing is

        35       that it seems that you were recommending the making of the

        36       payment even though there appeared to be a breach of the

        37       Resolution 661?

        38       A.   I don't think that's an accurate assessment of that

        39       second paragraph.  I think --

        40

        41       Q.   How else can we read it?

        42       A.   The alternative way that you can read it, and what

        43       I would have intended, was that more work needed to be done

        44       before I could proceed, before the company could proceed

        45       with the payment, but probably the reason why that last

        46       phrase, "when this is done I recommend that payment to

        47       Tigris be made", is that I was being contacted regularly by
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         1       the business people, the IS&M managers and Sarah Scales and

         2       Andrew Lindberg for progress and I was giving them

         3       assurance that things were progressing, but I don't accept

         4       that it's a concluded advice to the company to proceed with

         5       payment.

         6

         7       Q.   What you say is "when this is done I recommend that

         8       payment to Tigris be made."  The only contingency you were

         9       putting in the way of the payment being made was the

        10       sign-off; isn't that a fair way to read that email?

        11       A.   But it's conditional on that, and until we had it

        12       there would be no sign-off.

        13

        14       Q.   But you were therefore recommending that subject to

        15       sign-off, and although there had been a breach of 661, the

        16       payment to Tigris should be made nonetheless?

        17       A.   That wasn't my intention.

        18

        19       THE COMMISSIONER:   Q.   I don't see how else it can be

        20       read.  In the first paragraph you say you are going to talk

        21       to Mr Lindberg, you set out the conclusions of law - 1, no

        22       breach of Australian law; 2, breach of Resolution 661.  In

        23       the second paragraph you say "We need to get a sign-off on

        24       the facts"; if you get that sign off, then you pay it.

        25       A.   Commissioner, I agree with you; it is a mistake.

        26

        27       Q.   What's the mistake?

        28       A.   The mistake is that there was still a lot of work to

        29       be done on investigating the matter, and until that work

        30       was done, I would never recommend a deal be consummated.

        31

        32       Q.   But what is the extra work to be done - to get a

        33       factual sign-off; what else?

        34       A.   Well, the facts are quite patchy.  Then if new facts

        35       arose, they would need to be - we would need to receive

        36       advice on those as well.  And the very important point was

        37       that it wasn't my decision to proceed, it was senior

        38       management's.

        39

        40       Q.   I quite understand that, but you see it does commence

        41       by saying "have finished the factual review".  All you need

        42       apparently is the sign-off.  In other words, you knew or

        43       believed you knew the facts and circumstances, you wanted

        44       that signed off and you had legal views which were

        45       expressed in the first paragraph.

        46       A.   Commissioner, I did, in the second sentence, say

        47       "Facts are however quite patchy."
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         1

         2       THE COMMISSIONER:   Yes.

         3

         4       MR AGIUS:   Q.   Patchy or not, what you were saying in

         5       this email was, "We've finished the factual review.  It

         6       doesn't seem that there is a breach of the Australian law.

         7       The facts are patchy but there appears to be a breach of

         8       the sanctions, but once I have a sign-off on the facts,

         9       I recommend that the payment be made."  There is no doubt

        10       about your recommendation, is there?  The only impediment

        11       is a sign-off on the facts?

        12       A.   No, I don't think there is any doubt about what I said

        13       in the second paragraph, but I think you are drawing far

        14       too much into this email.  There appears to be a breach.

        15       I didn't say "We have received advice that there is a

        16       breach."  "There appears to be a breach."  Secondly, "The

        17       facts are, however, quite patchy."  Thirdly, I am

        18       recommending that we get sign-off from the business people.

        19       There are a lot of conditions in there.

        20

        21       Q.   There is no condition attached to your recommendation

        22       of payment concerning the breach, or the apparent breach;

        23       the only condition is the sign-off.

        24       A.   I agree, yes, and I admit, it is a mistake; I should

        25       have put that in.

        26

        27       MR AGIUS:   I tender that document, Mr Commissioner.

        28

        29       EXHIBIT #1292 EMAIL BARCODED AWB.9001.0186

        30

        31       MR AGIUS:   Q.   Can we go to the next email,

        32       AWB.0430.0038.

        33

        34       THE COMMISSIONER:   Q.   Just before you leave that,

        35       Mr Cooper, Blake Dawson Waldron had advised you as early

        36       as August 2003, had they not, of a breach of the UN

        37       sanctions arising from the conduct of AWB?

        38       A.   In relation to Tigris?

        39

        40       Q.   No, in relation to all the transactions?

        41       A.   In relation to the oil-for-food transactions?  Yes, we

        42       had received advice then, yes, that's correct.

        43

        44       Q.   So between August 2003 and September 2004 you'd had 13

        45       months to consider that view.  Did it change?  Did your

        46       view change about that in that 13 months?  Did you accept

        47       the advice --
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         1       A.   In which respect, Commissioner?

         2

         3       Q.   In relation to the advice you had received from Blake

         4       Dawson Waldron in August 2003?

         5       A.   The August 2003 advice was about Project Rose, the

         6       trucking fees, whereas this Project Water transaction was a

         7       specific transaction on a different matter.

         8

         9       Q.   Oh, yes, quite.  It is on top of the underlying

        10       activity arising out of the Oil-for-Food Program.

        11       A.   Mmm.

        12

        13       Q.   So did your view change about the nature of the advice

        14       that had been given to you by Blake Dawson Waldron 13

        15       months before?

        16       A.   Well, the advice we had received from Blake Dawson

        17       Waldron 13 months before itself was also draft advice, and

        18       the whole issue that we faced with this matter was getting

        19       a clear understanding of the facts that then informed the

        20       legal advice.  I never felt we had a clear understanding of

        21       the facts, so it's very hard for me to answer that question

        22       as to whether my view of the legal advice changed, because

        23       I personally didn't ever feel we got to the bottom of the

        24       facts, either, on the oil-for-food matter.  I felt we got

        25       fairly close to what went on with Tigris, but even until

        26       late last year I didn't feel we had a good understanding of

        27       the oil-for-food facts.

        28

        29       MR AGIUS:   Q.   Could we go, then, to the email

        30       AWB.0430.0038.  This is your email of 16 September, which

        31       is about a week, I think, after the last email, to Messrs

        32       Lindberg, Stott, Long, Whitwell, Geary and Ms Scales, again

        33       about Project Water, in which you say:

        34

        35            I have completed factual review and

        36            discussed with Andrew.

        37

        38       I will leave you to read the rest of it.

        39       A.   Yes.

        40

        41       Q.   So this is a week later; the factual review is

        42       complete, and completed by you, and your recommendation is

        43       the same:

        44

        45            Following sign-off by Charles, Michael and

        46            Chris I then recommend payment of the

        47            amount owing from AWBI to Tigris.
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         1

         2       There is no condition on the recommendation that payment be

         3       made, other than the sign-off by Messrs Stott, Long and

         4       Whitwell; do you agree?

         5       A.   I agree there is no condition in this email.

         6

         7       Q.   Well, where is it?

         8       A.   It is not in the email, but what was happening at the

         9       same time was that around 10 September I had had a meeting

        10       with Lindberg and I had told him of the Blake Dawson

        11       Waldron preliminary advice about the UN resolutions, and he

        12       said he was very uncomfortable about proceeding.  He said

        13       he wanted - he would not proceed at all unless he had

        14       senior counsel's opinion on the issue, and I was to arrange

        15       for that to be obtained, and I said, "Would you be happy

        16       with Richard Tracey QC giving that advice?", and Andrew

        17       said, "Yes, I would be happy with that."  So, from memory,

        18       that was happening in the background.  So I can only say

        19       that the reason that the condition is not in here is that

        20       it is again an oversight by me not to refer to the

        21       obtaining of counsel's opinion as well as all the other

        22       tasks in here.

        23

        24       Q.   When did you arrange to have Mr Tracey, now

        25       Justice Tracey, but I will refer to him as Mr Tracey as he

        26       then was, provide an advice about whether Project Water and

        27       the Tigris matter might have occurred in breach of

        28       sanctions?

        29       A.   Well, I didn't arrange it, it was Blake Dawson Waldron

        30       who arranged it.

        31

        32       Q.   Yes, but when did you arrange for Blake Dawson Waldron

        33       to arrange for Mr Tracey to provide the advice?

        34       A.   It was probably very soon after, as in a day or so

        35       after, my meeting with Lindberg, if not that day.

        36

        37       Q.   We have instructions to Mr Tracey about Project Water

        38       dated 14 October 2004, which is a month after this email.

        39       A.   Mmm-hmm.

        40

        41       Q.   How does that fit with the evidence that you have just

        42       given, which was that within a day or two of 9 September

        43       you had a discussion with Mr Lindberg and discussed

        44       briefing Mr Tracey to provide that advice?

        45       A.   I would have to go back and check my records for the

        46       exact sequence of events.  All I can recall is that I left

        47       that meeting with Lindberg, tasked with the need to obtain
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         1       senior counsel's opinion.

         2

         3       Q.   Let me refresh your recollection as to the chronology.

         4       There were the emails that we have seen leading up to

         5       9 September 2004, your last email before this when you

         6       recommended the payment after obtaining the sign-off.  The

         7       next thing that happened in the chronology was the

         8       obtaining of a draft advice relating to Project Water from

         9       junior counsel in Victoria, which draft advice indicated

        10       likely breach of sanctions and likely breach of the law?

        11       A.   Mmm.

        12

        13       Q.   That advice is dated 13 October.  The instructions to

        14       Mr Tracey are dated 14 October.

        15       A.   Mmm-hmm.

        16

        17       Q.   And the instructions to Mr Richter are likewise dated

        18       14 October.  So as at 16 September 2004, you had the advice

        19       of Blakes that in relation to the Tigris matter, whilst

        20       there was not a breach of the Australian law, there

        21       appeared to be a breach of sanctions, and that was the

        22       limit of the advice that you had up until 16 September

        23       2004?

        24       A.   Yes.

        25

        26       Q.   Mr Tracey and Mr Richter were not briefed until after

        27       you had had the draft advice from junior counsel indicating

        28       both a breach of sanctions and a breach of the Australian

        29       law?

        30       A.   Yes, the draft advice from junior counsel, yes.

        31

        32       Q.   So I am just giving you the chronology.

        33       A.   Yes, thank you.

        34

        35       Q.   Now that you have that chronology, and I have just

        36       lifted that straight out of exhibit 1276, doesn't that

        37       indicate to you that your recommendation in this email was

        38       not contingent upon obtaining advice of senior counsel?

        39       A.   I would agree with that if I wasn't definite in my

        40       mind that at my meeting with Andrew Lindberg he said that

        41       the transaction was not to proceed unless we had senior

        42       counsel's opinion that it was proper to proceed.  So I have

        43       omitted to say that in this email.

        44

        45       Q.   Well, you have done more than omit to say that in the

        46       email; what you have put in the email is that you would

        47       recommend payment.
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         1       A.   It's conditional on sign-off by the business people.

         2

         3       Q.   Yes.  Sign-off from Messrs Stott, Long and Whitwell,

         4       and once that sign-off occurred, then Ms Scales, or AWBI,

         5       could make the payment.  That's the effect of the advice

         6       and the recommendation that you have given in this email,

         7       is it not?

         8       A.   Yes, but I still had to, following that sign-off, sit

         9       down with all of the conclusions with Lindberg before we

        10       could proceed with the transaction.

        11

        12       Q.   And where do we read that?

        13       A.   Well, it's not there.

        14

        15       Q.   Does that mean it never happened?

        16       A.   No.

        17

        18       Q.   Have you got a file note of it?

        19       A.   Of sitting down with Lindberg?

        20

        21       Q.   Yes, and of his requirement that senior counsel be

        22       briefed, or that you have a further meeting with him once

        23       there's been a sign-off, before a decision could be made as

        24       to whether this matter could be proceeded with?  Are there

        25       file notes of any of those matters?

        26

        27       MR LIVERMORE:   Paragraph 121 of the witness's statement.

        28

        29       THE WITNESS:   I was fairly sure there was one.

        30

        31       MR AGIUS:   Q.   Was there a reference there to a file

        32       note?

        33       A.   The sentence, or the two sentences:

        34

        35            On the 10th of September 2004 I met with

        36            the managing director Lindberg and briefed

        37            him on the above findings.  Lindberg was

        38            uncomfortable with proceeding with the

        39            transaction after receiving the briefing

        40            and requested that I obtain advice on UN

        41            Resolution 661 from senior counsel before

        42            proceeding.

        43

        44       I am fairly sure that I based those two sentences on an

        45       entry in my day book, but I would have to have my day book

        46       here.  I can't be certain of that, but that's my

        47       recollection - the best of my recollection.
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         1

         2       Q.   Well, if you do locate it, we will be indebted for it,

         3       Mr Cooper, because I confess that I've not been able to

         4       locate any file note on that.  I don't deny that you put it

         5       in your statement.  So, nevertheless, you intended that

         6       there wouldn't be any recommendation for payment until

         7       after you had obtained senior counsel's advice?

         8       A.   Yes.

         9

        10       MR AGIUS:   I tender this email, Mr Commissioner, barcoded

        11       AWB.0430.0038.

        12

        13       EXHIBIT #1293 EMAIL FROM JIM COOPER TO ANDREW LINDBERG AND

        14       OTHERS, DATED 16/9/2004, BARCODED AWB.0430.0038

        15

        16       MR AGIUS:   Q.   In your email to Ms Scales, in which you

        17       had said "There appears to be a breach of UN Resolution 661

        18       because the increase in the contract payments to repay the

        19       Tigris debt and the processing of this higher amount

        20       through the OFF program was never disclosed and was not a

        21       payment for the humanitarian purpose", did you ever obtain

        22       senior counsel's advice as to whether that particular

        23       conduct - that is, increasing the contract price to repay

        24       the debt and processing of the higher price through the OFF

        25       program, not being disclosed to the UN and not being a

        26       payment for a humanitarian purpose - amounted to a breach

        27       of Resolution 661?

        28       A.   There was the draft advice from junior counsel, which

        29       you have just referred to, around the first half of

        30       October, and then there were two opinions taken from two

        31       separate senior counsel, one senior counsel on the UN

        32       resolution issue and the second opinion on whether there

        33       was any breach of any other Australian laws from a second

        34       senior counsel.  The briefs for both of those were prepared

        35       by Blake Dawson Waldron independently of me, but I did -

        36       I attended the meeting with the second senior counsel.

        37       I don't think we had a conference with the first senior

        38       counsel, we just received the written opinion.  I would

        39       have to go back to - as I didn't prepare the brief, I can't

        40       say that I'm familiar with it enough to answer your

        41       question.

        42

        43       Q.   We have the briefs and we have the memoranda of advice

        44       in the documents that were tendered this morning.  Would

        45       you accept from me that Mr Tracey did not address the issue

        46       in his advice as to whether or not the increase in contract

        47       payments to repay the Tigris debt and the processing of the
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         1       higher amount through the OFF program, which was never

         2       disclosed to the UN and which was not a payment for a

         3       humanitarian purpose, was, in itself, a breach of

         4       sanctions?

         5       A.   I just can't answer that question without sitting down

         6       and doing an analysis of the instructions, the memoranda of

         7       advice and your question, all lined up together.  It is

         8       just a very difficult question to answer.

         9

        10       Q.   And would your answer be the same if I put to you the

        11       same question in relation to Mr Richter's advice - that it

        12       never addressed that issue?

        13       A.   Yes.  My answer would be the same.  All I can say is

        14       from my individual position, I had briefed the whole matter

        15       to Blake Dawson Waldron for a purpose, and I relied on --

        16

        17       Q.   I am not suggesting any impropriety on your part, Mr

        18       Cooper.

        19       A.   I know that.  I am just saying, because I would like

        20       it on the record, I relied on that advice.

        21

        22       Q.   But you would have read the advices of all three

        23       counsel, would you not --

        24       A.   Yes.

        25

        26       Q.   -- the draft advice from junior counsel --

        27       A.   Yes.

        28

        29       Q.   -- the advice from Mr Tracey and the advice from

        30       Mr Richter and junior counsel?

        31       A.   Yes, I did.

        32

        33       Q.   And you were not struck at that time that neither of

        34       the advices of the two senior counsel addressed the precise

        35       matter that you had raised as founding a breach of the

        36       resolutions in your email to Ms Scales in September of

        37       2004?

        38       A.   No, it did not so strike me.

        39

        40       Q.   The advices from the two senior counsel were the

        41       advices that AWB relied upon when it made statements to the

        42       effect that it held advices from Queen's Counsel to the

        43       effect that it had not acted in breach of the law; is that

        44       right?

        45       A.   Yes.

        46

        47       Q.   You were aware, were you not, that in the advice from
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         1       Mr Richter he had said in relation to the Tigris matter -

         2       perhaps we might bring it up, AWB.9002.0066 - in

         3       paragraph 24:

         4

         5            There are several references in the

         6            documents to getting the transaction

         7            'through' the UN.  There are also

         8            discussions about the 'difficulty' in

         9            incorporating the entire Tigris debt into

        10            one 500,000 tonne contract.  Those

        11            documents suggest that the relevant AWB

        12            employees believed that a single contract

        13            was not large enough to absorb the

        14            additional US$8.3 million without that

        15            affecting the price of the contract in a

        16            way that would put it beyond the normal

        17            commercial wheat price parameters

        18            acceptable to the OFF program.  There were,

        19            however, other considerations which made

        20            this the lever to increase the quantum of

        21            wheat which would be sold and in preserving

        22            the important market share of wheat sales

        23            by the AWB.

        24

        25       In paragraph 25 he says:

        26

        27            In light of the above, while we consider it

        28            possible that the AWB employees who

        29            structured the Tigris transaction might be

        30            found to have engaged in misleading conduct

        31            for certain purposes, this is not

        32            sufficient to establish the offence.

        33

        34       You were aware that that was part of Mr Richter's advice,

        35       were you not?

        36       A.   I can say I read the advice.  I can't say that I was

        37       aware of that individual statement.  I didn't remark on it.

        38

        39       Q.   Were you aware that the basis upon which he advised

        40       that, in his view, it could not be said that AWB had

        41       breached the law was that there was no causal link between

        42       the obtaining of the money from the escrow account and the

        43       deception practised by AWB?

        44       A.   I can't say that I recall that specifically.  I'm not

        45       an expert in this area of the law, so paragraph 25 of a

        46       detailed advice, which is one of many elements in the

        47       advice, I am just being practical; I can't recall that
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         1       specific technical statement in the advice.  But I don't

         2       dispute I read the advice.

         3

         4       Q.   The point I am making with you is that the advice

         5       itself conceded that AWB employees might be found to have

         6       engaged in misleading conduct?

         7       A.   No, it said not "might", it said it's "possible".

         8

         9       Q.   He said:

        10

        11            ... whilst we consider it possible that AWB

        12            employees who structured the Tigris

        13            transaction might be found to have engaged

        14            in misleading conduct for certain purposes,

        15            this is not sufficient to establish the

        16            offence.

        17

        18       Did you disclose that opinion to anybody, that it was

        19       possible that AWB employees who structured the transaction

        20       might be found to have engaged in misleading conduct?

        21       A.   No, I did not.

        22

        23       Q.   Did you provide these written advices to any member of

        24       the board of AWB or AWBI?

        25       A.   No, I did not.

        26

        27       Q.   Did it occur to you that whereas on the one hand

        28       Mr Tracey had advised in May of 2004 that the evidence did

        29       not disclose a breach of UN sanctions, Mr Richter's advice

        30       of October 2004 seemed to indicate that there was evidence

        31       that AWB employees had engaged in misleading conduct?

        32

        33       MR LIVERMORE:   It doesn't say that, sir, at all.  My

        34       friend has just read out the words that are used and he has

        35       now used an entirely different form of words in putting the

        36       assertion that is put.  It is not the words of the advice

        37       at all.

        38

        39       MR AGIUS:   Q.   Did it occur to you that Mr Tracey's

        40       advice and Mr Richter's advice were inconsistent in

        41       relation to the question of whether or not there had been a

        42       breach of UN sanctions?

        43       A.   No.  No, I didn't sit down and compare the two advices

        44       in that way and, therefore, it didn't occur to me.

        45

        46       Q.   And so you didn't draw out any inconsistencies between

        47       the advices?
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         1       A.   That's correct, I did not.

         2

         3       Q.   Did you bring either one of the advices to the

         4       attention of the other senior counsel?

         5       A.   Me personally or Blake Dawson Waldron, who

         6       I instructed?

         7

         8       Q.   Yes, either?

         9       A.   I did not personally.  I am not aware of whether Blake

        10       Dawson Waldron did or not.

        11

        12       Q.   When you had your discussion with Mr Lindberg prior to

        13       16 September 2004, did you tell him that you had advice

        14       from Blakes that there appeared to be a breach of

        15       sanctions?

        16       A.   Yes.

        17

        18       Q.   If we go to AWB.8001.0192, you will see an email from

        19       Mr Quennell to Ms Peavey attaching an amended draft of the

        20       Tigris agreement at the bottom of that page?

        21       A.   Yes.

        22

        23       MR AGIUS:   I tender that email and the attachment.  It

        24       runs from AWB.8001.0192 through to AWB.8001.0198.

        25

        26       EXHIBIT #1294 EMAIL FROM MR QUENNELL TO MS PEAVEY, TOGETHER

        27       WITH ATTACHMENT, BARCODED AWB.8001.0192-AWB.8001.0198

        28

        29       MR AGIUS:   Q.   Then on 30 September we have Ms Peavey

        30       sending to you an updated draft of the Tigris agreement.

        31       Could we bring up, please, AWB.8001.0200.  The updated

        32       draft is the document that follows at 0201.  That's the

        33       cover sheet, and if we go to page 0202, do you see the

        34       recitals, Mr Cooper?

        35       A.   Yes.

        36

        37       Q.   Do you see that those recitals say nothing about AWB

        38       being of material assistance to Tigris in recouping the

        39       debt from the IGB?

        40       A.   Yes.

        41

        42       Q.   And you will see that they say nothing about AWB

        43       agreeing to assist Tigris in the recoupment of that debt

        44       prior to any difficulties being encountered in the year

        45       2001?

        46       A.   Yes.

        47
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         1       Q.   And if we go over the page, you will see that the

         2       payment to Tigris is described as a commission.

         3       A.   Yes.

         4

         5       Q.   You knew, didn't you, that the $8m-odd that AWB had

         6       assisted Tigris to recoup from the IGB was claimed to be

         7       money due to Tigris as a debt assigned from BHP?

         8       A.   Yes, but I also knew there was a second aspect to that

         9       transaction.

        10

        11       Q.   How could that debt, which was said to be due from IGB

        12       to BHP, which had been assigned to Tigris, possibly be

        13       transformed into a commission due by AWB to Tigris?  What

        14       was the mechanism by which that could occur?

        15       A.   I don't know what the mechanism was.  I just received

        16       the results of this inquiry by Blake Dawson Waldron, and

        17       basically relied on the information that they had obtained

        18       that this was an appropriate characterisation of the

        19       transaction.  As to the specific mechanism, I don't even

        20       know that it's - I don't even - I didn't turn my mind to it

        21       being transformed, I just knew there was a second part of

        22       the transaction which involved Tigris providing assistance

        23       to AWB.

        24

        25       Q.   How could that have in any way accounted for the

        26       payment of a sum in the precise amount of the debt that was

        27       due by IGB to Tigris, and how could that be called a

        28       commission due by AWB to Tigris?  Aren't the two

        29       inconsistent?

        30       A.   At the time I didn't remark on them being

        31       inconsistent.  I do recall through August and September

        32       having difficulty understanding the whole transaction, but

        33       after the review was complete by Blake Dawson Waldron I was

        34       comfortable with their explanation of what transpired.

        35

        36       Q.   How could you have been comfortable if you knew that

        37       this $8m-odd had in fact been calculated as the debt due by

        38       IGB to BHP which had been assigned to Tigris?  If you knew

        39       that, how could you be comfortable with any agreement which

        40       referred to that amount as being a commission due by AWB to

        41       Tigris?

        42       A.   Because there was this second aspect to the entire

        43       transaction, that Tigris had provided assistance on the

        44       ground recovering AWB's market share.

        45

        46       Q.   Even if that assistance had been provided - and I am

        47       only conceding that for the purpose of this question and
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         1       answer; I don't say that it in fact happened - how does

         2       that change the nature of the debt due from IGB to Tigris

         3       on assignment from BHP?

         4       A.   Are you asking me today what - how could that happen?

         5

         6       Q.   Yes.

         7       A.   I don't know.

         8

         9       Q.   You were the principal lawyer at AWB vetting the draft

        10       agreements that AWB was proposing to sign with Tigris.

        11       A.   I approved - if you intend by the word "vetting" was

        12       I actually reviewing and giving the technical sign-off,

        13       that had been outsourced to Blake Dawson Waldron.  Did

        14       I accept their advice?  Yes, yes, I did.

        15

        16       Q.   How could you accept it?

        17       A.   Well, I felt that it had been a very thorough process

        18       to analyse what was a very difficult to understand

        19       transaction, and the building up of the chronology, the

        20       endorsement of that by the business managers in writing,

        21       the entertaining of firstly Blake Dawson Waldron's view and

        22       then senior counsel's views I thought was a pretty good

        23       foundation to understanding the transaction and how to

        24       proceed, and so I can't say that I went back and

        25       second-guessed what the outside lawyers had done.  That's

        26       not how I usually approach the work that they do.  I don't

        27       try and duplicate what they do.  But I was comfortable with

        28       the level of work that they had done.

        29

        30       Q.   Can we put up, please, AWB.9002.0083.  These are the

        31       instructions to Mr Tracey of 14 October 2004 concerning

        32       Project Water.  You will see in the third paragraph the

        33       following:

        34

        35            ... the transaction in relation to which

        36            Counsel is requested to advise involves the

        37            inflation of the price of wheat sold to the

        38            Grain Board of Iraq (IGB) by AWB pursuant

        39            to contract numbers 1670 and 1680) as part

        40            of the Oil for Food Programme as a means of

        41            recovering a debt owed by IGB to BHP

        42            Petroleum Pty Limited (BHPP) arising out of

        43            the provision by BHPP to IGB of a cargo of

        44            wheat in 1996.  The debt was subsequently

        45            assigned by BHPP to Tigris Petroleum

        46            (Tigris).  AWB was able to recover on

        47            behalf of BHPP/Tigris the sum of
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         1            approximately US$8m in return for which AWB

         2            received a fee from Tigris of US$500,000.

         3            AWB has not yet remitted the recovered

         4            funds to Tigris.

         5

         6       There is absolutely no mention in those instructions of any

         7       payment or proposal to make a payment of a commission to

         8       Tigris in the sum of money which reflected the debt from

         9       the IGB to BHP.

        10       A.   Oh, I didn't draft the instructions, and in fact I was

        11       independent of them.  I agree with you, there is no

        12       reference in there.

        13

        14       Q.   Isn't an understanding of a debt being due from IGB to

        15       Tigris and being paid through AWB quite inconsistent with

        16       the idea that AWB had to pay that same amount of money to

        17       Tigris as a commission for work done by Tigris for AWB?

        18       Aren't those two things inconsistent?

        19       A.   No.  Well, I think one - there's a number of different

        20       readings you could take of that.  I relied on the

        21       assessment of the outside lawyers that they were

        22       consistent.

        23

        24       THE COMMISSIONER:   Q.   Mr Cooper, if there is a debt to

        25       be recovered and it is recovered on behalf of a third

        26       party, the party who recovers it then holds it on behalf of

        27       the third party, does he not?  I mean, it is pretty basic

        28       stuff?

        29       A.   Yes.

        30

        31       Q.   Then, by some magic, this has been transferred from

        32       being a debt held on behalf of a third party to an

        33       obligation on behalf of the party holding it to make a

        34       payment for the creditor, in this situation, providing the

        35       service?

        36       A.   Commissioner, I don't claim to have drawn the

        37       conclusion that it was transferred or transformed from a

        38       debt into a commission.  What I --

        39

        40       Q.   It does rather seem to be what the agreement suggests?

        41       A.   What I took from the review was that there was a

        42       chronology established.  I was comfortable that a service

        43       had been provided for assisting with the market share, and

        44       I was also comfortable that a debt had been collected, and

        45       I had briefed the matter out to say is it proper to pay

        46       this to Tigris.

        47
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         1       Q.   On which basis?

         2       A.   Well, I didn't make a call one way or the other, but

         3       I was comfortable --

         4

         5       Q.   We now know that Mr Tracey was asked on the basis that

         6       it was a debt to be repaid --

         7       A.   Mmm.

         8

         9       Q.   -- but the agreement which effected it said nothing

        10       about a debt at all.  So he has given advice on one basis,

        11       AWB appears to have acted on a different one.

        12       A.   All I can say, Commissioner, is I relied on those

        13       people that I sent the work to for the product, and

        14       I didn't remark that it was inappropriate.

        15

        16       MR AGIUS:   Q.   Mr Cooper, the situation was, was it not,

        17       that the AWBI constitution required that before AWBI could

        18       pay out the Tigris money to Tigris, persons at AWBI had to

        19       satisfy themselves that the transaction maximised the net

        20       pool return to growers who sell into a pool run by AWBI by

        21       securing, developing and maintaining markets for wheat and

        22       minimising costs as far as possible; isn't that right?

        23       A.   Yes, that statement broadly is in the constitution.

        24

        25       Q.   And article 13.7?

        26       A.   It actually, I think, from memory, says "The directors

        27       must ensure that the company is managed with a view to"

        28       those things that you just recounted.

        29

        30       Q.   And that was why, was it not, this whole sham idea of

        31       this debt being transformed into a commission came about -

        32       because you needed to find the mechanism which would

        33       justify the actions of AWBI in paying this money out to

        34       Tigris, and the only way in which that could be justified

        35       would be if everybody pretended that Tigris had done

        36       something to assist AWB to secure, develop or maintain its

        37       market; that's the reality here, isn't it, Mr Cooper?

        38       A.   No, it never even occurred to me at all.  In fact, the

        39       first time I have ever heard it is you putting it now.

        40       That wasn't the issue at all.

        41

        42       Q.   These are your own words, Mr Cooper, from your email

        43       to Mr Lindberg and others on 10 November 2004.

        44

        45       MR AGIUS:   Firstly, I must tender this email of

        46       30 September 2004 - AWB.8001.0200, through to and inclusive

        47       of 0205.
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         1

         2       EXHIBIT #1295 DRAFT AGREEMENT DATED 30/9/2004, BARCODED

         3       AWB.8001.0200-0205

         4

         5       MR AGIUS:   That's the draft agreement.  Can we bring up,

         6       please, AWB.9002.0003.

         7

         8       Q.   This is your email to Mr Lindberg, copied to

         9       Mr Quennell, sent to Ms Scales of 10 November 2004, which

        10       we now have and which now includes those portions for which

        11       there had been a claim for legal professional privilege.

        12       You address your email to Mr Lindberg and Ms Scales.  Just

        13       indicate when you get to the end of the first page.

        14       A.   Yes.

        15

        16       Q.   We will go over the page.  You offer your advice at

        17       the top of the page that the transaction did not require

        18       approval of the board of AWBI under the reserved powers.

        19       Then, halfway down that page, you say --

        20       A.   The page has just come up, Mr Agius.  I am just

        21       reading it.

        22

        23       Q.   Sorry.  It is the second box on that page that I am

        24       directing your attention to.

        25       A.   The only problem I have with your construction is two

        26       things:  first of all, no business manager at all raised

        27       the constitutional obligation issue with me; I was aware of

        28       that in my role as general counsel, that that was a

        29       background issue, but the business people didn't - that was

        30       not at the forefront of their mind as they did business

        31       each day, and I put that assessment into my advice to

        32       Andrew.  Because of my role, I felt I was one of the people

        33       in the company who kept an eye on that in terms of

        34       transactions, but business people didn't.  So there was no

        35       deliberate characterisation of the transaction to meet that

        36       particular objective.  I can tell you, no-one ever told me

        37       to characterise the transaction in that way for that

        38       reason.  The second --

        39

        40       Q.   Did you tell others to characterise it in that way?

        41       A.   No, no, absolutely not.  And the second issue is that

        42       if I was advising on this again today and I was collecting

        43       a debt for which I was receiving a success fee of $500,000,

        44       I think that would also be consistent with the

        45       constitutional obligation.  And so it's just not right.

        46       I understand your hypothesis, but it's just not right.

        47
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         1       Q.   It is just a coincidence that this transaction which

         2       was a debt is written up on the basis that it was the

         3       payment of a commission by AWB and, on the other hand, that

         4       in order for AWBI to be able to pay out the money, there

         5       had to be some transaction which maximised the net pool

         6       returns by securing, developing or maintaining the markets?

         7

         8       MR LIVERMORE:   I object to that.  The witness has just

         9       said that if the transaction had been reflected purely as a

        10       debt recovery with the commission it would have satisfied

        11       that criteria in any event.

        12

        13       THE COMMISSIONER:   That raises a bit of a problem.  In the

        14       next sentence, if you read below the block for which legal

        15       professional privilege was claimed, it says it was

        16       recovered as a debt.  Why would you go through that

        17       previous paragraph at all, if that was the case?  Why not

        18       just say, "We recovered the debt, we are getting paid

        19       $500,000, if that helps, we will pay it out"?

        20       A.   Because there was the second aspect to the

        21       transaction.

        22

        23       Q.   Why did you need that?

        24       A.   I could have, I suppose, referred to both the second

        25       aspect, the service provision, and the debt collection, as

        26       both satisfying the constitutional obligation.

        27

        28       Q.   Does that mean that AWB still holds this money as a

        29       debt which it has recovered and must pay it again to

        30       Tigris - another $8m?

        31       A.   Well, practically, no.  I understand your point, that

        32       there is a technical issue --

        33

        34       Q.   One is a debt you are still holding.  You have another

        35       obligation which says, "We must pay you money as a service

        36       agreement", each sum would be $8m.  Why don't you have to

        37       pay out $16m?

        38       A.   Practically, AWB doesn't hold that money anymore.

        39

        40       Q.   Because you have elided the debt recovery and the

        41       commission arrangement?

        42       A.   I have trouble answering the questions, Commissioner,

        43       because I didn't - I wasn't the architect of the structure

        44       of the transaction.

        45

        46       Q.   Never mind that.  You knew what happened.  You were

        47       the one who was giving advice to the chief executive
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         1       officer, as I understand it.

         2       A.   Well, it was advice that I had taken from outside

         3       advisers, and I trusted that advice.

         4

         5       MR AGIUS:   Q.   How could assistance in recovering a debt

         6       for Tigris in return for a $500,000 payment be said to

         7       secure, develop or maintain a market?

         8       A.   Basically, the way the company ran its business,

         9       day-to-day transactions which generated a profit, so long

        10       as they were involved with the wheat industry, satisfied

        11       that constitutional obligation.  I don't know that they had

        12       to always secure - well, "secure, develop and maintain the

        13       markets" - you know, if collecting the debt and paying the

        14       commission --

        15

        16       Q.   How does that secure, develop or maintain a market for

        17       wheat, as opposed to secure, develop or maintain the

        18       business of being a debt collector?

        19       A.   Because it was involved in the wheat industry.

        20

        21       Q.   How did this secure or maintain or develop a market

        22       for wheat, when the wheat had been delivered years before

        23       and paid for years before, so far as AWB was concerned?

        24       This had nothing to do with the marketing of wheat; it only

        25       had to do with the collection of a debt?

        26       A.   I think that's a long bow to draw, that it had nothing

        27       to do with the marketing of wheat, when a party involved

        28       was a customer who purchased wheat and another party was a

        29       customer who sold wheat and another party was someone

        30       influential in the markets of wheat.  As to how they

        31       specifically satisfied the words in the constitutional

        32       obligation, I can't profess a knowledge because I wasn't

        33       involved in the transaction when it occurred.

        34

        35       Q.   Mr Cooper, you were the one who said in this hearing

        36       room not long ago that the securing of the debt and the

        37       obtaining of the $500,000 fee was sufficient to satisfy the

        38       requirement of securing, developing and maintaining markets

        39       for wheat.  I am just asking you to explain how you can

        40       maintain that position when the recovery of the debt,

        41       I suggest to you, had nothing to do with the securing,

        42       developing or maintaining of the market for wheat?

        43       A.   I think it can.

        44

        45       Q.   But you can't say how?

        46       A.   Well, assisting two parties who are involved in the

        47       wheat industry collect the debt is surely maintaining --
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         1

         2       THE COMMISSIONER:   Q.   On behalf of an oil company?

         3       A.   Yes, but, Commissioner - I don't know that it was an

         4       oil company; it was a specialist in Middle Eastern politics

         5       who worked closely with the oil industry, but I understood

         6       they were also able to translate those skills to the wheat

         7       industry, and they did, and surely the services of that

         8       company and the undertaking of the Iraqi Grain Board, being

         9       a purchaser of wheat, is maintaining a wheat market.

        10

        11       THE COMMISSIONER:   I will take a brief adjournment,

        12       I think, Mr Agius, to give the shorthand writers a break.

        13

        14       SHORT ADJOURNMENT

        15

        16       MR AGIUS:   Mr Commissioner, I don't believe I tendered the

        17       document about which I was asking Mr Cooper some questions,

        18       which is AWB.9002.0003 through to 0005.

        19

        20       EXHIBIT #1296 EMAIL BARCODED AWB.9002.0003-0005

        21

        22       MR JUDD:   I am not sure, Commissioner, if that is the

        23       document that I raised a tentative concern about earlier.

        24       There was one that my friend was asking questions about and

        25       we were concerned to make an application for

        26       confidentiality in respect of those parts which were not

        27       relevant to the proceedings.

        28

        29       MR AGIUS:   It is the email which includes the three boxes

        30       of material over which there was a claim for legal

        31       professional privilege.  That tender includes a draft of

        32       the agreement.  The last document is 0010.  I just enlarge

        33       the tender a little to accommodate the annexure to the

        34       email.

        35

        36       EXHIBIT #1296 ADDITION OF ANNEXURE TO EMAIL

        37

        38       MR AGIUS:   Q.   Just on that, Mr Cooper, before we leave

        39       it, you will see in the sentence under the last box on that

        40       page that you have written:

        41

        42            Tigris Petroleum agreed to pay AWB an

        43            amount of USD500,000 in return for AWB's

        44            services in collecting the IGB debt.

        45

        46       That would indicate, wouldn't it, that as at the date of

        47       this email you were aware that what AWB had done was to
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         1       collect a debt from the IGB --

         2       A.   Yes.

         3

         4       Q.   -- in return for which it had received from Tigris, or

         5       it was to receive from Tigris, US$500,000.

         6       A.   Yes.

         7

         8       Q.   There was no written agreement, was there, between AWB

         9       and Tigris whereby AWB agreed to pay Tigris a figure in

        10       return for assistance that Tigris had rendered to it?

        11       A.   Yes, that's correct.

        12

        13       THE COMMISSIONER:   Q.   If I'm not mistaken, on the

        14       material to date before the inquiry there is no evidence of

        15       any such agreement, written or otherwise, until 2004, in

        16       respect of this so-called assistance said to have been

        17       rendered some time back in 2002; is that right?

        18       A.   There is, from my review for today's inquiry,

        19       Commissioner, a document - a very early draft of the Tigris

        20       agreement on which there is a handwritten note by I believe

        21       Michael Long which addresses the point.

        22

        23       Q.   In 2004?

        24       A.   No, April 2003, I believe, Commissioner.

        25

        26       THE COMMISSIONER:   I don't recall that.

        27

        28       MR LIVERMORE:   14 April 2003, sir.

        29

        30       THE WITNESS:   It is on the cover of a draft Tigris

        31       agreement, written by hand on the diagonal.

        32

        33       THE COMMISSIONER:   Do you have a reference to the

        34       document?

        35

        36       MR LIVERMORE:   I am sorry, I have a summary of the

        37       document and its date, but I don't have its number.

        38

        39       THE COMMISSIONER:  We will find it.  13 April, did you say?

        40

        41       MR LIVERMORE:   14 April 2003, sir.

        42

        43       THE COMMISSIONER:   Thank you.

        44

        45       MR AGIUS:   Q.   There are just one or two other matters

        46       I want to take up with you, Mr Cooper, in an attempt to

        47       finish your evidence today.
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         1

         2       MR LIVERMORE:   I have the number of that document, sir.

         3       It is AWB.0247.0160.

         4

         5       THE COMMISSIONER:   Thank you.

         6

         7       MR AGIUS:   It is in a volume which is exhibited, marked

         8       "Tigris Agreements and Correspondence", but I can't

         9       indicate the exhibit number.  Can we bring up, please,

        10       AWB.9004.0042.

        11

        12       Q.   Mr Cooper, there is a note there dated 19 July 2004

        13       "Project Rose".  In the left-hand corner at the top we see

        14       the initials "DH" and then "CW".

        15       A.   Yes.

        16

        17       Q.   "CW" would be Chris Whitwell?

        18       A.   Yes.

        19

        20       Q.   "DH" is?

        21       A.   Darryl Hockey.

        22

        23       Q.   The fourth dot point, "Alia 49% owned by Ministry of

        24       Transport", was that information provided to you by either

        25       of those two gentlemen?

        26       A.   Yes, it is.

        27

        28       Q.   Who told you that?

        29       A.   One of those two people, but I can't say which.

        30

        31       Q.   If we go to page 0044, at the top of the page, again

        32       in your handwriting, there is "DH - all OFF contracts from

        33       2000 had 10% added (for all commodities).  Some times paid

        34       by suitcase, some times paid into Syrian accounts".  Have

        35       I read that accurately?

        36       A.   Yes.

        37

        38       Q.   Is that information you were given by Mr Hockey?

        39       A.   Yes.

        40

        41       Q.   Do you know what his source was for that information?

        42       A.   I believe that in July 2004 Darryl Hockey would have

        43       returned from his secondment in Iraq to AusAID, and it was

        44       information that he probably had obtained there.

        45

        46       MR AGIUS:   I will tender those three pages - they form a

        47       series - AWB.9004.0042 to  AWB.9004.0044.
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         1

         2       EXHIBIT #1297 THREE PAGES BARCODED AWB.9004.0042-0044

         3

         4       MR JUDD:   Commissioner, might we ask for a confidentiality

         5       order, or perhaps non-publication, in relation to the

         6       "Project Orbit" content at the end of the document.  I

         7       can't say how sensitive it is, but it doesn't seem to bear

         8       on the tender.

         9

        10       MR AGIUS:   I exclude that from the tender.

        11

        12       THE COMMISSIONER:   I make a confidentiality order in

        13       respect of everything below "LPP" on page 0044.

        14

        15       MR AGIUS:   Q.  Can we bring up, please, AWB.9004.0053.

        16       The note inside the box marked "LPP", is that in your

        17       handwriting?

        18       A.   Yes, it is.

        19

        20       Q.   It is "Project Rose, 26 July 2004".  The first line

        21       under "Project Rose" reads:

        22

        23             - Can't cooperate fully - too damaging.

        24

        25       And then further down, still within the box:

        26

        27            - Hardball.

        28            - Limited cooperation - AL's preferred

        29            position.

        30

        31       What were you recording when you made those notes?

        32       A.   I was recording a meeting with Andrew Lindberg and I

        33       can't tell you who else was there, obviously, as I have not

        34       recorded any other attendees, but I am fairly certain,

        35       given the reference to "AL" in the note, that he was there,

        36       because it would be unusual for me to write that in his

        37       absence, to assume his position on something, and it was

        38       written at the commencement of the inquiry by the

        39       American - the US Senate Permanent Subcommittee on

        40       Investigations, and this was a meeting where the strategy

        41       for dealing with that inquiry or investigation was being

        42       discussed.

        43

        44       MR AGIUS:   I tender that page, barcoded AWB.9004.0053.

        45

        46       THE COMMISSIONER:   I will admit as the exhibit that

        47       portion in the box.
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         1

         2       MR AGIUS:   Yes.  I don't press the rest of the page.

         3

         4       EXHIBIT #1298 PAGE BARCODED AWB.9004.0053

         5

         6       MR AGIUS:   Can we bring up, please, AWB.8007.0109.

         7

         8       Q.   Are these notes made by you, Mr Cooper?

         9       A.   Yes, they are.

        10

        11       Q.   On 10 February '05 at a meeting at which you attended?

        12       A.   Yes.

        13

        14       Q.   Mr Stewart, Mr Lindberg, Mr Fuller, Mr Long,

        15       Mr McBride, Mr Trewin and "PH"?

        16       A.   Peter Hargreaves, most likely.

        17

        18       Q.   Peter Hargreaves?

        19       A.   Most likely Peter Hargreaves.

        20

        21       Q.   Then you have written in a box, "By telephone from" --

        22       A.   "Meredin".

        23

        24       Q.   Then you record this:

        25

        26            Downer call - must be full cooperation.

        27            - won't have lack of cooperation.

        28            Australian Government respects Volcker.

        29            Last thing you want is for there to be

        30            allegations of corruption which would

        31            require us to put Federal Police on case.

        32

        33       What is the source of that caution that I have just read?

        34       A.   Brendan Stewart.

        35

        36       Q.   What, recounting the contents of a telephone

        37       conversation that he had with Mr Downer?

        38       A.   Yes.

        39

        40       Q.   And this is Mr Stewart reporting to that meeting of

        41       the Project Rose team?

        42       A.   Yes.

        43

        44       Q.   At the bottom of the page you have recorded this:

        45

        46            We will cooperate but it has got to be

        47            measured and sensible.
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         1

         2       What were you recording there?

         3       A.   That would be most likely Andrew Lindberg's strategy

         4       for managing the issue.

         5

         6       MR AGIUS:   I tender that page, Mr Commissioner.

         7

         8       EXHIBIT #1299 PAGE OF MR COOPER'S NOTES

         9       BARCODED AWB.9007.0109

        10

        11       MR AGIUS:   Could we bring up AWB.9004.0078.

        12

        13       Q.   Mr Cooper, can you help us with these notes.  They are

        14       dated 28/3/2005, "Project Rose".  What was the occasion on

        15       which you were making these notes?

        16       A.   I only hesitate because I query whether the date at

        17       the top was correct.  It's actually written as 28 March

        18       2005, but that doesn't accord with what I think this

        19       meeting is, which I think should be 28 February '05, but

        20       I might be mistaken.  This is in relation to Trevor

        21       Flugge's investigation.  I was just waiting until Mr Agius

        22       was ready.  It is Trevor Flugge's investigation by the

        23       Volcker investigators, and I know that because - I don't

        24       know whether this records us speaking to Trevor Flugge,

        25       although he is written up in the top corner to indicate he

        26       might have been on the telephone, but over on the

        27       right-hand side in the bullet points at the top were

        28       Mr Flugge's personal arrangements that day, which I had to

        29       know because I was tasked by the Volcker investigators to

        30       arrange a meeting with Mr Flugge, and I attended with them

        31       the meeting in Canberra where Mr Flugge was otherwise

        32       speaking at a conference.

        33

        34       Q.   What do we understand by the notes under the line:

        35

        36            Canadian Wheat Board complained about

        37            having to use Alia to UN in 2000.

        38            Trevor went to see UN in New York about

        39            this.

        40

        41       And I can't read the next bit.

        42       A.   "With Tim Snowball".

        43

        44       Q.   "With Tim Snowball"?

        45       A.   I believe that the Volcker investigators would have

        46       given me that as a topic that they wished to discuss with

        47       Mr Flugge when they interviewed him.



            .26/9/06 (73)              7307     J M COOPER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   So that was a topic?

         3       A.   Yes.

         4

         5       Q.   What about the next line:

         6

         7            Trevor's daughter worked for a year at

         8            Ronly.

         9

        10       A.   That wasn't a topic that the UN investigators wanted

        11       to ask him; that was a fact just the company always kept in

        12       mind when Trevor's involvement was being discussed.

        13

        14       MR AGIUS:   I tender that page, Mr Commissioner.  It is

        15       barcoded AWB.9004.0078.  I should indicate that in the AWB

        16       list of documents - that's the list of documents over which

        17       they pressed a claim for privilege, or it pressed a claim

        18       for privilege - the date of this document is given as

        19       28 February 2005.

        20

        21       THE COMMISSIONER:   Yes.

        22

        23       THE WITNESS:   Excuse me, Commissioner, the reference at

        24       the top to "9.25am" and a person's name is just not

        25       relevant to this matter.  It is a telephone call I received

        26       and probably, for that person, it should be removed.

        27

        28       THE COMMISSIONER:   Very well.  I make a non-publication

        29       order in relation to the person's name at the top of that

        30       page.

        31

        32       MR AGIUS:   I think we should perhaps suppress Mr Flugge's

        33       email address.

        34

        35       THE COMMISSIONER:   I also make a non-publication order in

        36       relation to the contact detail for Mr Flugge.  That will

        37       become exhibit 1300.

        38

        39       EXHIBIT #1300 PAGE OF MR COOPER'S NOTES, BARCODED

        40       AWB.9004.0078

        41

        42       MR AGIUS:   Q.   Finally, I want to bring you to

        43       AWB.9002.0191.  Can we rotate that document, please.  These

        44       are notes made by you, Mr Cooper?

        45       A.   Yes.

        46

        47       Q.   On 24 February 2005?
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         1       A.   Yes.

         2

         3       Q.   In what circumstances?

         4       A.   It was a few days out from the Volcker investigators

         5       arriving in Melbourne to inspect the data room of

         6       documents.  There had been a meeting of the Project Rose

         7       team, which comprised Andrew Lindberg, Peter Hargreaves,

         8       me, Richard Fuller, and I believe our outside lawyers from

         9       Arnold Bloch Leibler, Leon Zwier and Leonie Thompson, and

        10       potentially our stakeholder relations managers, Peter

        11       Hargreaves - I think also Peter McBride might have been

        12       there and Matthew Trewin - and this was a note that I made

        13       on a white board following the completion of a formal

        14       strategy meeting of that team.

        15

        16            There was then convened a second meeting of the

        17       stakeholder relations team who wanted to formulate a

        18       strategy for dealing with the worst-case allegations that

        19       might be made by the company arising from the Volcker

        20       investigation, and there was what might be called

        21       colloquially a brainstorming session.  I believe, to the

        22       best of my recollection, that there were two lawyers

        23       there - myself and Leon Zwier - and that otherwise, and I

        24       can't be certain but I believe, the stakeholder relations

        25       managers were there as this was their meeting.

        26

        27            I offered to scribe on the white board the results of

        28       their brainstorming, from which they would develop a

        29       shortlist of issues to concentrate on in determining how

        30       they would approach all stakeholder relations issues, such

        31       as media relations, government relations, grower relations.

        32

        33       Q.   The list that we see on that page was a list of

        34       outcomes or findings that you considered were, what, on the

        35       cards at that time?

        36       A.   No, they weren't outcomes; they were, as I said just

        37       now, the worst-case allegations that the stakeholder

        38       relations managers could come up with, for which they said

        39       we needed to have a developed and agreed position.

        40

        41       Q.   Based upon what material did they come up with this

        42       list - based upon the results of the Project Rose inquiry

        43       as at February 2005?

        44       A.   Well, it wouldn't have been just one source of

        45       material; it would have been people's own knowledge, the

        46       knowledge of what had been discussed in the media and also

        47       their knowledge of the Project Rose inquiry.  So I would
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         1       say there was no one source; it was a blend of all of those

         2       sources.

         3

         4       THE COMMISSIONER:   Q.   This was a week before the

         5       interviews with the IIC?

         6       A.   Yes.

         7

         8       MR AGIUS:   Q.   Where did the suggestion of, say, the

         9       second-last entry, "Cooperation of staff with IGB to

        10       circumvent UN Security Council Resolutions 661 and 986",

        11       emanate from?  Was that a product of the Project Rose

        12       inquiry?

        13       A.   I can't say where that came from.  I can remember at

        14       the meeting a lot of argument about the stakeholder

        15       relations people, how to approach this issue, and that's

        16       why we suggested that we, as I said, brainstorm it and put

        17       it on the white board.  But I can't tell you where

        18       individual pieces came from because there were about eight

        19       people in the room and I was being peppered with comments

        20       which I wrote up quickly as the meeting evolved.

        21

        22       Q.   Did you have a view as to whether there was evidence

        23       of any of these dot points?

        24       A.   Well, that wasn't the - no, I didn't, because that

        25       wasn't the purpose of this meeting.  This was not a legal

        26       meeting where we were reviewing our position and the facts

        27       as we knew them; this was a stakeholder relations strategy

        28       meeting.

        29

        30       Q.   The schedule that we have been given by AWB in

        31       relation to documents for which there was a claim of

        32       privilege lists this document as document 449 and describes

        33       the document as "Handwritten notes by Jim Cooper in the

        34       form of dot points of advice given in conference by Arnold

        35       Bloch Leibler" and that was said to form the basis of the

        36       claim, that the document recorded legal advice given to AWB

        37       by AWB's external lawyers.  Is that what this is?  Is this

        38       legal advice given by ABL to AWB?

        39       A.   No, it's not legal advice.  It had input from Arnold

        40       Bloch Leibler, because I believe Leon Zwier was there, but

        41       it's not actual legal advice to the company.  It contains

        42       legal advice but it's not actual legal advice.

        43

        44       Q.   And it's not a list of findings of Project Rose

        45       concerning shortcomings?

        46       A.   No.

        47
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         1       Q.   What was the purpose of this - what was your

         2       word - brainstorm?

         3       A.   The purpose was for the stakeholder relations division

         4       to write down - formulate, I would say, but write down -

         5       debate amongst themselves and then agree what their

         6       approach was going to be if and when any of their

         7       stakeholder groups raised these issues as a result of the

         8       Volcker investigation.  So, for instance, if once the

         9       investigators had left the week after, they had left

        10       Melbourne and this was reported, any one of these issues

        11       was reported in the media, the company would have a settled

        12       position on this point.

        13

        14            A second example would be if the government raised any

        15       issue, what was the government relations point of view, and

        16       the other area of relations was the grower relations.  If

        17       any grower groups, the Farmers' Federation raised an issue

        18       hitting one of these topics, the stakeholder relations

        19       people would have a response.  That's quite different to a

        20       legal advice on the facts and the law.

        21

        22       Q.   The next document, 0192, is a shorter list but it is

        23       numbered 1 to 6.  What was this list?

        24       A.   That was at the same meeting and it is a different

        25       person's handwriting.  I don't recognise the author, but it

        26       was obviously somebody else who was at the meeting.  I

        27       can't be certain, but it looks to me to be a distillation

        28       of the six most important issues upon which a position must

        29       be formulated, which was after you brainstorm every single

        30       idea in the room is provided without objection, so that all

        31       ideas are put there.  You then go to rank them or shorten

        32       the list so that you have a shorter list to work on, and

        33       I believe this is a shortlist of the stakeholder issues.

        34

        35       Q.   What was the prepared response, if there was one, in

        36       relation to point number 5, "Overzealous behaviour to

        37       pursue sales at all costs"?

        38       A.   I just don't know what the prepared response was,

        39       because I didn't participate in their work after this

        40       event.

        41

        42       MR AGIUS:   I tender those two pages, Mr Commissioner.

        43       They are AWB.9002.0191 and 0192.

        44

        45       EXHIBIT #1301 TWO PAGES OF NOTES REGARDING SHORTCOMINGS

        46       (ALIA) PROJECT ROSE, BARCODED AWB.9002.0191-0192

        47
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         1       MR AGIUS:   Could we bring up, please, AWB.9000.0176.

         2       I withdraw that, Mr Commissioner.  I think I could best get

         3       more useful responses from Mr Quennell, because I think

         4       this is Mr Quennell's document.  I won't press that.

         5

         6       Q.   We have a further statutory declaration from you,

         7       Mr Cooper, which has been brought to my attention.  It is a

         8       short document.  Would you have a look at this, please.  It

         9       deals with the correction of evidence which you gave at

        10       page 3200 of the transcript.  Is that your statutory

        11       declaration?

        12       A.   Yes, it is.

        13

        14       Q.   Are the contents true and correct to the best of your

        15       knowledge and belief?

        16       A.   Yes.

        17

        18       Q.   Mr Cooper, I see there is an address at the top of

        19       that document.  Is that --

        20       A.   That is my home address.

        21

        22       Q.   I see it is also at the bottom.

        23

        24       MR AGIUS:   I tender the statutory declaration with the

        25       exception of the address, which we will have deleted.

        26

        27       EXHIBIT #1302 STATUTORY DECLARATION OF MR COOPER IN

        28       RELATION TO PAGE 3200 OF THE TRANSCRIPT

        29

        30       THE COMMISSIONER:   Mr Agius, are you going to take the

        31       witness to document AWB.9004.0005?  In my folder it's just

        32       behind the divider marked "Project Rose".

        33

        34       MR AGIUS:   Yes.  I wonder if we could bring that up.  It

        35       is AWB.9004.0006.

        36

        37       Q.   This appears to be a file note of 10 June 2003.

        38       Mr Cooper, is that your handwriting?

        39       A.   Yes, it is.

        40

        41       Q.   Can you say the circumstances in which you made those

        42       notes?

        43       A.   Yes, this was about four days after the very first

        44       raising of the oil-for-food issue within the company.  The

        45       US Wheat Associates letter was dated around 6 June,

        46       I believe, and this was, as you can see, only four days

        47       later.  This was a meeting, I believe, of not the whole
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         1       executive leadership group, but senior managers who knew

         2       about inland transport.  So I believe Andrew Lindberg was

         3       there but the people who knew about it - Charles Stott.

         4       Chris Whitwell must have been there because I have got his

         5       initials underlined, and there may have been other people

         6       but I can't say with certainty.  But the reason I say those

         7       names is this is very detailed information about the

         8       specifics of the international sales and marketing team

         9       that wasn't known broadly around the company.

        10

        11            Essentially, these are instructions about what this

        12       allegation was about, made by the US Wheat Associates,

        13       which enabled me to commence Project Rose, basically.

        14

        15       Q.   What do we make of the information recorded under

        16       "CW", the initials which are underlined about a third of

        17       the way down the page:

        18

        19             - CW - $52 is latest fee.

        20

        21       A.   Yes.

        22

        23       Q.   Is that information from Mr Whitwell?

        24       A.   Yes.

        25

        26       Q.   That $52 was the latest inland transport fee?

        27       A.   Yes.

        28

        29       Q.   Under the Oil-for-Food Program?

        30       A.   It doesn't say that.

        31

        32       Q.   No.  That's what I'm asking you.

        33       A.   Yes.  I think there was a previous file note on

        34       6 June, but this was the second note I had had, about which

        35       I otherwise wasn't familiar already with the subject area,

        36       so I can't elaborate on it.  If the information is not

        37       written down on this page, I otherwise had no knowledge.

        38

        39       Q.   On the next line:

        40

        41             - AWB is at lowest end of scale.

        42

        43       Have I read that accurately?

        44       A.   Yes.

        45

        46       Q.

        47
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         1            - Alia was only channel.

         2

         3       Have I read that accurately?

         4       A.   Yes.

         5

         6       Q.   What does that mean?

         7       A.   I don't know.  Without me asking Chris Whitwell more,

         8       I don't know what he meant by that.

         9

        10       Q.   So that came from Mr Whitwell?

        11       A.   Yes.

        12

        13       Q.   And did he say that Alia was only a channel for the

        14       payment of money to the IGB?

        15       A.   No.  I don't recall him making such a statement.

        16

        17       Q.   What kind of a channel was it?

        18       A.   I don't know.

        19

        20       Q.   Obviously not one you could cross on a boat:

        21

        22            - UN was aware that these inland transport

        23            payments were being made.

        24            - the inland component was not apparent to

        25            the UN OFF.

        26            - UN only got C & F price.

        27

        28       Was that all information that you got from Mr Whitwell?

        29       A.   Yes - well, Mr Agius, I can't be certain of that, on

        30       reflection.  I know I've got his initials there, but

        31       I notice I haven't indented any of my dashes.  It would be

        32       unfair of me and potentially inaccurate of me to say they

        33       are all attributable to Chris Whitwell.

        34

        35       THE COMMISSIONER:   Q.   It came from somebody who was at

        36       the meeting?

        37       A.   Correct.

        38

        39       Q.   And you think it was the whole of the ELG?

        40       A.   No, no, I said it wasn't the whole of the ELG.

        41       I think it was a smaller group of those people I named

        42       before, and my best assessment, Commissioner, is that,

        43       given how specific the information is, it had to be someone

        44       from the international sales and marketing team.

        45

        46       MR AGIUS:   I tender that page, Mr Commissioner.

        47
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         1       EXHIBIT #1303 PAGE OF MR COOPER'S NOTES,

         2       BARCODED AWB.9004.0006

         3

         4       MR AGIUS:   Q.   I see in the fourth line down there is a

         5       reference to "Ronly".  US Wheat Associates didn't say

         6       anything about Ronly.  Where did that reference come from?

         7       A.   It would have come from one of the international sales

         8       and marketing team members who was at that meeting.  They

         9       were giving me all the relevant information they thought

        10       I would need to commence the investigation.

        11

        12       THE COMMISSIONER:   Q.   Including the calculation of price

        13       by taking the base price, adding a transport fee, and

        14       adding 10 per cent?

        15       A.   Yes.  I don't know it is 10 per cent of what, but,

        16       yes, telling us about the price.

        17

        18       MR AGIUS:   Q.   If we go to the next page --

        19

        20       THE COMMISSIONER:   Q.   The maths makes clear that the

        21       10 per cent is 10 per cent of the price plus the transport

        22       fee?

        23       A.   With respect, Commissioner, I wouldn't be comfortable

        24       in being that definite, but it was a good starting point

        25       for the investigation to start.

        26

        27       Q.   It is 200 plus 20 plus 10% equals 242, and 242 is

        28       right.

        29       A.   I beg your pardon, Commissioner.  Sorry.

        30

        31       MR AGIUS:   Q.   The next page, 0007, is this a

        32       continuation of your notes for this meeting?

        33       A.   Was the previous page 0006?

        34

        35       Q.   Yes.

        36       A.   I therefore presume it is the next page.

        37

        38       Q.   So there was discussion at this meeting on 10 June

        39       about the possible relevance of the Canadian complaint?

        40       A.   Yes.

        41

        42       Q.   And a reference further down the page to:

        43

        44            DFAT inquiries.  There is a letter from

        45            DFAT in relation to inland transport.

        46            Action and obtain this.

        47



            .26/9/06 (73)              7315     J M COOPER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       That was spoken of at this meeting?

         2       A.   Yes.

         3

         4       Q.

         5            Revisit Tuohy audit document.

         6

         7       What was that a reference to?

         8       A.   That's the Arthur Andersen report.

         9

        10       Q.   So that was identified as being relevant to this

        11       inquiry?

        12       A.   Yes.

        13

        14       Q.   Do you know who made that reference?

        15       A.   I can only surmise that it would have either been

        16       Andrew Lindberg or Charles Stott, who were the only two

        17       people at the meeting who would have known of that report.

        18

        19       MR AGIUS:   I will add that page to the tender,

        20       Mr Commissioner.

        21

        22       EXHIBIT #1303 ADDITION OF PAGE BARCODED AWB.9004.0007

        23

        24       THE COMMISSIONER:   Q.   Can you give me your best

        25       recollection of who you said was there?  You said

        26       Mr Lindberg, as I recall?

        27       A.   Yes, Andrew Lindberg, Charles Stott, Michael Long,

        28       Chris Whitwell.  I can't be sure of Michael Long being

        29       there, but I would - it would be unusual if he hadn't been.

        30       That's my best guess, Commissioner.

        31

        32       MR AGIUS:   Q.   This was a meeting where people were

        33       providing you with information and leads that might be of

        34       relevance to the inquiry you were about to embark upon?

        35       A.   Yes.

        36

        37       Q.   Could we go to AWB.9004.0046.  These are notes made by

        38       you - that is, the notes in the box?

        39       A.   Yes.

        40

        41       Q.   In what circumstances did you make those notes?  I see

        42       that they are dated 23 July 2004.

        43       A.   The circumstances were a meeting with the company's US

        44       lawyers, Stanley McDermott and Bob Fink of Piper Rudnick,

        45       and Chris Quennell of Blake Dawson Waldron.  It was in the

        46       context of the US Permanent Subcommittee on Investigations

        47       inquiry, which had actually started, and this was a meeting
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         1       of the American lawyers and the Australian external lawyer

         2       and myself talking about issues that the company was

         3       undertaking in that inquiry.

         4

         5       Q.   Further down in that box we see some dates, 27 August

         6       '01 - is that a reference to a communication between

         7       Mr Hogan and Mr Stott?

         8       A.   It looks like the outside lawyers have targeted a

         9       particular email to look at and investigate.

        10

        11       THE COMMISSIONER:   Exhibit 192.

        12

        13       MR AGIUS:   Q.   And 2/11/2000, a communication from

        14       Mr Hogan to Mr Conway, another matter that had been drawn

        15       to your attention by these external lawyers?

        16       A.   Yes.

        17

        18       MR AGIUS:   I tender that portion of the document within

        19       the box marked LPP on page AWB.9004.0046.

        20

        21       EXHIBIT #1304 PORTION OF DOCUMENT BARCODED AWB.9004.0046

        22

        23       THE WITNESS:   Commissioner, the section below the box is

        24       not relevant.

        25

        26       THE COMMISSIONER:   Yes, it is not tendered.

        27

        28       THE WITNESS:   Thank you.

        29

        30       MR AGIUS:   That completes my examination of Mr Cooper.

        31

        32       THE COMMISSIONER:   Mr Livermore?

        33

        34       MR LIVERMORE:   Nothing, sir.

        35

        36       THE COMMISSIONER:   Mr Judd?

        37

        38       MR JUDD:  No, thank you.

        39

        40       MR FORREST:   I have one short matter.

        41

        42       THE COMMISSIONER:   Yes.

        43

        44       <EXAMINATION BY MR FORREST:

        45

        46       MR FORREST:   Q.   Mr Cooper, not long ago you were asked

        47       about a meeting at which some but not all of the ELG group
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         1       were present, and I think it is exhibit 1303, the meeting

         2       occurred on 10 June 2003.

         3       A.   Yes.

         4

         5       Q.   Would it assist you - I have just a couple of

         6       questions about that meeting --

         7

         8       THE COMMISSIONER:   Was Mr Long back from Iraq by then?

         9

        10       MR FORREST:   You have anticipated me, sir.  He was there

        11       from May until October.

        12

        13       THE COMMISSIONER:   He obviously wasn't there.

        14

        15       MR FORREST:   That's correct.  I don't need to question

        16       further.  Thank you.

        17

        18       THE COMMISSIONER:   Any other questions?

        19

        20       MR AGIUS:   There is nothing arising from that.  I would

        21       ask that Mr Cooper be dealt with in the same way as

        22       I requested in relation to Ms Lyons.  I think it is

        23       unlikely that we will require Mr Cooper back.  We do have

        24       Mr Quennell to call and Ms Peavey.  Unless something

        25       emerges from that evidence, I anticipate being able to

        26       notify Mr Cooper that he has been excused, but I can't

        27       formally ask for him to be excused at this time.

        28

        29       THE COMMISSIONER:   Is there any problem with that?

        30

        31       MR LIVERMORE:   That is excused for this week, is it?

        32

        33       MR AGIUS:   Not for this week, but for tomorrow.

        34

        35       THE COMMISSIONER:   If it is not this week, it won't be at

        36       all.

        37

        38       MR AGIUS:   I expect that we will only be sitting this

        39       week.  So if he is required back, in the unlikely event

        40       that Mr Cooper is required back - extremely unlikely - it

        41       will be this week, probably on Friday.

        42

        43       MR LIVERMORE:  He was planning to go home tonight.

        44

        45       THE COMMISSIONER:   He should do so.

        46

        47       MR AGIUS:   You will have 10 minutes less notice than I
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         1       have.

         2

         3       THE COMMISSIONER:   I can't formally excuse you, Mr Cooper,

         4       but I expect I will later in the week.

         5

         6       THE WITNESS:   Thank you.

         7

         8       <THE WITNESS WITHDREW

         9

        10       MR AGIUS:   Mr Commissioner, I have some documents to

        11       tender.  I have a statement of the Honourable Robert Hill

        12       dated 21 August 2006; a statutory declaration of Ambassador

        13       Hill dated 28 August 2006; and a further statutory

        14       declaration of Ambassador Hill dated 5 September 2006; also

        15       an email dated 12 November 2003 from Mr Davidson Kelly to

        16       Michael Long regarding a services agreement.  We have

        17       prepared a schedule which lists the barcode numbers of

        18       those documents and provides a place for the exhibit

        19       numbers to be recorded.  I tender those documents as public

        20       exhibits.

        21

        22       EXHIBIT #1305 STATEMENT OF THE HONOURABLE ROBERT HILL

        23       DATED 21/8/2006, BARCODED DFT.0039.0002-0004

        24

        25       EXHIBIT #1306 STATUTORY DECLARATION OF THE HONOURABLE

        26       ROBERT HILL DATED 28/8/2006, BARCODED DFT.0039.0005-0013

        27

        28       EXHIBIT #1307 FURTHER STATUTORY DECLARATION OF THE

        29       HONOURABLE ROBERT HILL DATED 5/9/2006,

        30       BARCODED DFT.0039.0014-0019

        31

        32       EXHIBIT #1308 EMAIL DATED 12/11/2003 FROM MR DAVIDSON KELLY

        33       TO MR LONG REGARDING SERVICES AGREEMENT,

        34       BARCODED AWB.0199.0114-0115

        35

        36       MR AGIUS:   Mr Commissioner, we have provided that material

        37       some time ago under cover of a confidentiality order.  We

        38       have received no requests from anybody that Ambassador Hill

        39       be called for examination.  I could not propose, in those

        40       circumstances, to take oral evidence from the ambassador.

        41

        42       THE COMMISSIONER:   Very well.

        43

        44       MR AGIUS:   Would you dissolve the confidentiality orders?

        45

        46       THE COMMISSIONER:   Yes, I dissolve the confidentiality

        47       orders previously made in relation to statements of
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         1       Ambassador Hill which were forwarded to persons interested.

         2

         3       MR AGIUS:   Finally, we have a copy of Ms Peavey's

         4       statement which has been re-edited as a consequence of the

         5       judgment of Young J, and so the material which had been

         6       previously deleted on account of a claim for legal

         7       professional privilege has, where his Honour has relevantly

         8       ruled, been put back into the document.  I will tender this

         9       document of the statutory declaration at WST.0048.0121 so

        10       that my learned friends can have access to it.  I expect to

        11       call Ms Peavey as the first witness tomorrow morning.

        12

        13       EXHIBIT #1309 COPY OF STATEMENT OF ROSEMARY PEAVEY

        14       RE-EDITED AS A CONSEQUENCE OF THE JUDGMENT OF

        15       JUSTICE YOUNG, BARCODED WST.0048.0121

        16

        17       MR AGIUS:   I have a second supplementary statement of

        18       Mr Fuller dated 25 September 2006, and I tender that

        19       document.

        20

        21       EXHIBIT #1310 SECOND SUPPLEMENTARY STATEMENT

        22       OF RICHARD FULLER, DATED 25/9/2006,

        23       BARCODED WST.0049.0001-0080

        24

        25       MR AGIUS:   That completes the material I have available

        26       for you today, Mr Commissioner.

        27

        28       THE COMMISSIONER:   Very well.  I will adjourn until 10am

        29       tomorrow.

        30

        31       AT 5.12PM THE HEARING WAS ADJOURNED TO

        32       WEDNESDAY, 27 SEPTEMBER 2006 AT 10AM

        33

        34

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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