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         1       <DOMINIC JOHN HOGAN, on former oath:            [10.00am]

         2

         3       <EXAMINATION BY MR AGIUS CONTINUING:

         4

         5       MR AGIUS:  Mr Hogan, I want to just take you back to your

         6       statutory declaration, exhibit 142, WST.0005.0001.  If we

         7       could start at 0009.  This is your first long statement.

         8       I am going to June of 1999, when you were in Iraq with

         9       Mark Emons.  You have said there in substance, from

        10       paragraph 34, that you met with Zuhair and Mark Emons

        11       in June of 1999 and Zuhair told you what the purpose of the

        12       inland transport fee was, which was to reduce inflation

        13       problems within Iraq because it had no access to funds, and

        14       that that had caused the devaluation of the dinar.

        15

        16            You said that Zuhair told you that the inland

        17       transport fee was a decree by the president, and it had

        18       been approved by the UN, and that you believed the new

        19       terms and conditions - you were told by Zuhair that the new

        20       terms and conditions had been incorporated into the

        21       distribution plan which had been submitted to the UN.  He

        22       told you the fee would be implemented and all suppliers

        23       would have to pay it.  You remember Mr Emons objected to

        24       that.

        25

        26            Then you say this in paragraph 39:

        27

        28            I recall that at the time it seemed to me

        29            that the fee was a legitimate transport fee

        30            that Iraq would use to pay for

        31            transportation services.  I suspected

        32            however that the money would be controlled

        33            by the Iraqi Government and that the

        34            arrangement was skirting around the UN

        35            sanctions, as the concerns were clearly

        36            aired during email correspondence and

        37            discussions with relevant AWB staff,

        38            including the Marketing Desks and Trade

        39            Finance.  I recorded this issue in the trip

        40            report, which would have been a record of

        41            discussions Mark Emons held with the IGB

        42            and our subsequent discussions regarding

        43            these issues.

        44

        45       I don't bring this up to challenge anything you say there,

        46       but I just want to explore it a little with you.  It

        47       appears from that that these conclusions could be drawn,
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         1       Mr Hogan, and I just want your comment on them:  your

         2       belief at the time was that Iraq was going to use the money

         3       for inland transport of the wheat?

         4       A.   Correct.

         5

         6       Q.   And that AWB was not going to be required to actually

         7       arrange any inland transport for the wheat?

         8       A.   Yes - I can't recall if it was this trip or the

         9       October trip that they did tell us, but we were told at

        10       some stage that, no, we would not be involved in doing the

        11       actual --

        12

        13       Q.   That would be something that the IGB would do?

        14       A.   Correct.  They --

        15

        16       Q.   I mean, for example, when you got back from this trip

        17       in June, nobody at AWB, so far as you knew, set about

        18       trying to find suitable companies who were able to

        19       transport wheat in Iraq?

        20       A.   No.  No.  The knowledge - and it may have been this

        21       trip where they said that we wouldn't be involved, or it

        22       may have been the October trip, but it was an understanding

        23       I think at the time that AWB weren't going - I think that

        24       may have been part of the initial objections we made, that

        25       we didn't want to do inland transport in Iraq.  It was

        26       something that we just do not do and had no experience in.

        27

        28       Q.   So what you were being asked to do was to provide the

        29       money for the IGB to use to arrange inland transport?

        30       A.   Yes.

        31

        32       Q.   And this is part of the foundation for your belief

        33       that this money was going to the Iraqis?

        34       A.   That it was a legitimate cost and we were

        35       going - paying to the Iraqis or controlled by the Iraqis.

        36

        37       Q.   So effectively - and I'm not a wheat trader, but

        38       correct me if I'm wrong - this means that you were, for all

        39       intents and purposes, still selling wheat to Iraq CIF,

        40       except that you were providing them with funds for the

        41       transport of the wheat after discharge?

        42       A.   Correct, to cover the transportation, equitable

        43       distribution of the wheat throughout the governates.  That

        44       was being paid from the escrow account to the Iraqis.

        45

        46       Q.   And as you understood AWB's position, although it was

        47       not the case technically when you looked at the contract,
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         1       but effectively, AWB's liability was effectively CIF plus

         2       money that was being paid to Iraq so that Iraq could use it

         3       for inland transport?

         4       A.   Yes.  I think there was an additional liability

         5       that - issues about insurance.  I think we will see that

         6       just after this trip a lot of questions became - I think

         7       from Michael Watson about how insurance liability went to

         8       the ship's rail.  The concern was then - it just shows,

         9       I suppose, that our understanding at that stage wasn't

        10       crystal clear.  He inquired about insurance in trucks and

        11       delivering it all over Iraq, what impact that would have.

        12       I think in October they were even still talking about doing

        13       it ticket by ticket throughout Iraq, so our payment would

        14       have been on receipt of truck tickets.  So there was still

        15       a lot of confusion, but I think after the June, somehow I

        16       think it may have been cleared up that we wouldn't be doing

        17       the actual physical transportation.

        18

        19       Q.   You had known from your prior experience that

        20       before June or July, before July 1999, the Iraqis had done

        21       their own trucking for the wheat that AWB had delivered

        22       CIF?

        23       A.   Definitely, the Iraqis had controlled - my

        24       understanding was they had road transportation, rail

        25       transportation, and the distribution centres within Iraq,

        26       plus grain silos.

        27

        28       Q.   Well, then, it is against that background that I want

        29       to come back to where we were yesterday afternoon with

        30       exhibit 159, which was your draft to DFAT.  Could we bring

        31       up, please, AWB.0106.0107 at 0108.  This is your draft

        32       which you did on the basis that it was going to go out

        33       under your name.  It never in fact went out, and I don't

        34       want to ask you more about that again.  I want you to

        35       consider what you have written here.  I suggest to you that

        36       clearly at the time you wrote this, you knew that you were

        37       really not trying to achieve an association whereby AWB

        38       could pay money to a transport company in Jordan but,

        39       rather, you were trying to achieve a situation whereby AWB

        40       could pay a variable amount called a trucking fee, but

        41       which would in fact be a demurrage/dispatch arrangement

        42       with Iraq?

        43       A.   I've looked over this letter now and I don't deny that

        44       it's a form of a dispatch/demurrage system.  It is not a

        45       complete dispatch/demurrage system, because there are some

        46       gaps in it.  I was able to last night just go back and have

        47       a look at the correspondence that led to this letter.
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         1

         2            When I first came back in August to - back from Egypt

         3       to AWB, the major problem with the AWB was demurrage.  It

         4       was a big issue I think at the time.  It may have been

         5       running at something like US$10m.  It was probably one of

         6       the biggest issues with Iraq.  One of Charles's major

         7       things was to fix up one of these, this issue.  There was a

         8       number of issues, but this was one of them as well.  He

         9       identified that in I think early August and we thought we

        10       needed to look at a dispatch/demurrage account initially.

        11

        12            When I came back in early August, on 7 August,

        13       I contacted Bob Bowker from DFAT.  I think I was introduced

        14       to him from Charles, and I wrote that letter on 7 August,

        15       which requested then at that stage that we would like to

        16       investigate the possibility of having a dispatch/demurrage

        17       account for using the funds to be utilised annually to

        18       supply grain handling equipment and in technical training,

        19       to somehow use it like that.

        20

        21            We got the response back from DFAT towards I think

        22       31 August or around that time.  The response back from

        23       DFAT - there was a number of things in this letter that

        24       I've looked at again last night to see, well, why did we go

        25       with this incentive system?  The first thing is that DFAT

        26       actually said, "We will give you an informal steer as to

        27       the possibilities."  It wasn't direct advice of what we

        28       could or could not do; this was just a guidance as to what

        29       we could actually do, and consistent with the Oil-for-Food

        30       Programs, "It is for your informal guidance".

        31

        32            The legal advice said we could not have a

        33       demurrage/dispatch account, and we covered that issue

        34       yesterday.

        35

        36            However, under that as well, it says:

        37

        38            The sale and supply of grain handling

        39            equipment prima facie prohibits by this and

        40            would need to be approved by the 661

        41            sanction committee.

        42

        43       Which was exactly what we were doing with our grain

        44       equipment, bobcats, et cetera.  We were putting all of that

        45       equipment through for UN approval.  So taking that at face

        46       value, saying well, we just can't have a separate account,

        47       but if we did have an account and we wanted to give them
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         1       grain-handling equipment or grain, then we'd have to go

         2       back to the UN and ask for the approval to do that again.

         3

         4            It then goes on to advise us "May be possible to

         5       discuss with the UN treasurer other methods" "encouraging

         6       Iraq to unload wheat shipments more quickly without

         7       breaching the sanctions regime.  For example, an incentive

         8       payment scheme operating within the escrow account".

         9

        10       I think it actually does specify on page 10:

        11

        12            The UN to make incentive payments out of

        13            the escrow account.

        14

        15       So this is the informal DFAT advice that they have given us

        16       that we could have some incentive system.

        17

        18       Q.   We have that as part of exhibit 152.

        19

        20       THE COMMISSIONER:   Q.   The incentive scheme, provided it

        21       was operated through the UN escrow account?

        22       A.   Yes.

        23

        24       Q.   I will come to that.  You can go on.

        25       A.   Yes.  The other thing that the front of the letter

        26       actually says is, "It is our understanding that you want to

        27       negotiate", and I will just try to find the exact wording

        28       "directly with the Grain Board of Iraq."

        29

        30            Our understanding in MEA is that you wish

        31            to deal directly with the Iraqi Grain Board

        32            to negotiate these possibilities.

        33

        34       That's where we were talking about the dispatch/demurrage,

        35       et cetera, that we were trying to implement.

        36

        37            So, from that, we approached the Iraqis about the

        38       dispatch/demurrage account in October.  We wanted to link

        39       it - and it is in our diary notes that we actually wanted

        40       to link it to Oracle training and technical - have an

        41       offset to technical.  The minister agreed do that.  He said

        42       yes.  He then came back later and said, "No, I want

        43       dispatch paid back through the transport companies", which

        44       led us to this incentive program.

        45

        46            Now, that's how that was derived.  Sorry, this is

        47       longwinded, Mr Agius, but I had to have a long look at this
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         1       last night.

         2

         3       MR AGIUS:   Q.   Don't apologise.

         4       A.   What I found last night was we were saying that

         5       dispatch or demurrage incorporated really two parties or

         6       two processes - the transport was one part and also the

         7       other, all the other discharge issues, the cranes, the

         8       equipment, testing procedures, et cetera.

         9

        10            When I was in Iraq in July two or three months prior

        11       to this, I identified four issues with the discharge of

        12       grain at Iraq.  The first one was the outdated equipment at

        13       the port of Umm Qasr.  The Iraqis had told us they had

        14       ordered 26 Vegan machines or vacuvators or something.  So

        15       that issue was being addressed, and that's all through UN

        16       approval.

        17

        18            They told us it was a difficult situation to clean the

        19       bottoms of the hatches of each vessel.  We actually had

        20       in July on the water eight bobcats that we were providing

        21       under UN approval to the value of $250,000 to rectify that

        22       problem.

        23

        24            The third problem was testing.  They were taking 24 to

        25       48 hours to do an E-Coli test.  We were trying to get an

        26       additional berth to do it quicker, and we were also

        27       providing petri dishes that only took 8 hours, so we were

        28       cutting that time down.

        29

        30            The fourth issue that was slowing down our discharge

        31       in July 2000 was infestations, which was the peak of their

        32       summer period and the vessels were waiting outside.  That's

        33       how we were getting infestations.  It was a seasonal issue.

        34       We addressing the issue by treating it with dichlorvos on

        35       loading out of Australia, which is a contact pesticide, to

        36       alleviate those problems.

        37

        38            They were the four problems that we had regarding

        39       discharge in July.  We went back in October, one of the

        40       other main components of discharge was the actual

        41       availability of trucks, and we were told by our agent that

        42       the biggest cause and problem of discharge in Umm Qasr was

        43       that there was a lack of trucks and the number of trucks

        44       being presented.  So that was the only issue we hadn't

        45       tackled up until that stage --

        46

        47       THE COMMISSIONER:   Q.   Except the Iraqis didn't accept
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         1       that, did they?

         2       A.   The Iraqis - but the Iraqis I don't think at any stage

         3       ever accepted that they didn't have enough trucks and there

         4       was any problem of discharge at Umm Qasr.  They had no

         5       obligation to discharge quickly.  They said that it wasn't

         6       in their interests never to discharge quickly, but they

         7       left vessels out on berth for testing for four days and a

         8       range of different issues.

         9

        10            Our agent was probably, I would say, better

        11       information than the Grain Board of Iraq.  He knew exactly

        12       what was happening at Umm Qasr, and we took his word on

        13       face value.

        14

        15            Three days later or after I came back, there is a memo

        16       of correspondence in early November where I have got a note

        17       to our chartering manager saying exactly that:

        18

        19            Michael, noted once again that discharge

        20            has slowed due to a lack of transports.

        21            Are you able to drop Alia a note and ask

        22            why?

        23

        24       And then it was Peter Jones who said "I think that the

        25       truck issue was a furphy", that there was no issue with

        26       trucks.  I've said "No, it is real."  And then I have said

        27       that other cargoes, barley, are taking up the trucks, there

        28       is not much we can do but highlight the problems at this

        29       stage to the IGB.  So trucking was the issue, and I look

        30       back, now that I've had a look at that, that this letter

        31       was - and I don't deny it - a type of dispatch/demurrage.

        32       It was focusing on the trucking, although I still don't

        33       deny that it would have fixed some of the other issues that

        34       came along with it, and I don't deny that, that it would

        35       have probably fixed some of those other issues.

        36

        37            The reason why it was the transport companies as well,

        38       I didn't know specifically that Alia at this stage had no

        39       influence or no involvement whatsoever in providing the

        40       number of trucks.  I didn't learn that until May '01.  So

        41       I don't say it is just completely controlled by the Grain

        42       Board.  Alia was the nominated people.  I still assumed

        43       they had some influence.  We actually used to drop them

        44       notes to say that.

        45

        46            The last thing about the letter that I've put through

        47       to them is that I've asked for feedback.  It is in a draft



            .24/8/06 (71)              7045     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       form.  It talks about substantial delays with discharge.

         2       I'm writing to the Department of Foreign Affairs and Trade,

         3       international trade should understand that delays in

         4       discharge equals demurrage.  It would be a cost.  We had

         5       had previous correspondence about those costs.  We had

         6       talked to them about dispatch/demurrage.

         7

         8            So then we come here, I'm just asking them on the

         9       first one, "What's your feedback?  Give us some feedback

        10       regarding having this sort of incentive program".

        11

        12       Q.   If you were going to meet the minister's request that

        13       dispatch be paid back through the inland transport system,

        14       and if you were going to have, in truth, a

        15       demurrage/dispatch system operating through the transport

        16       system --

        17       A.   Via this incentive system.

        18

        19       Q.   Via this incentive, and if you were going to seek some

        20       form of approval by DFAT to that, then you would have to

        21       put it up as, in truth, related to transportation?

        22       A.   I think here we were relating it to the transportation

        23       as this was the final frontier of our issues at Umm Qasr

        24       that we hadn't tackled.  We had tackled all the other

        25       equipment and ranges and berths and different things.  This

        26       was one that we wanted to present to them as an option.

        27       This is not a proposal to DFAT to say, "Give me authority

        28       on this."  This was the first step in my understanding of

        29       what was provided to us in August and discussions about

        30       that there was an incentive possibility of making payments

        31       out - the incentive out of the escrow account, and that

        32       referred back to us saying we wanted to negotiate it to

        33       Iraq.  DFAT knew that.  They said we could make an

        34       incentive payment out of the escrow account.  But this was

        35       the first step in this.

        36

        37       MR AGIUS:   Q.   They said you could make a payment into

        38       the escrow account and that you could enter into

        39       arrangements with the UN to see if they would make payments

        40       out of the escrow account?

        41       A.   Correct.  It says that one way would be to approach

        42       the UN to make incentive payments out of the escrow

        43       account.  We would have to negotiate with the UN, and I

        44       have no qualms in what we were going to do.  I am telling

        45       them about the free in truck, which I thought was all

        46       legitimate.  I'm telling them it was all pre-approved.  The

        47       reason why I needed to reinforce that back to them was
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         1       because that was the portion that I wanted to change.

         2       I wanted to get DFAT's approval, not approval, but feedback

         3       for a start, as to the information we had prior to this as

         4       to what - which way do we go now, and that was my

         5       understanding when I wrote this letter.  It was step 1 of

         6       maybe another three or four different steps, but all of

         7       that changed in the next couple of drafts.

         8

         9       Q.   One could readily understand that you had in mind

        10       other steps; for example, you would have had to agree on

        11       dispatch/demurrage rates, and if this was going to work,

        12       you would have to have an agreement with the IGB?

        13       A.  3,000 tonnes per day, yes.

        14

        15       Q.   Yes.  You would have to have that locked in?

        16       A.   A fixed rate.

        17

        18       Q.   You would have to have a penalty rate locked in.  You

        19       would have to have mechanisms set up under the agreement?

        20       I understand all that --

        21       A.   Yes.

        22

        23       Q.   -- but I come back to your fourth paragraph, in which

        24       you say:

        25

        26            AWB will commence discussions directly with

        27            the transport company in Jordan with an aim

        28            of introducing a performance incentive

        29            scheme.  This eloquent solution will reward

        30            the transport company based [upon] the

        31            final discharge performance of each vessel.

        32

        33       In fact what you had in mind was to have further

        34       discussions with the IGB with a view to creating a

        35       performance incentive scheme for the IGB; isn't that right?

        36       A.   My interpretation is that Alia and the IGB were, in a

        37       sense, almost one and the same.  You know, Alia itself

        38       would, at - at this stage my understanding was Alia were

        39       still probably providing some transports, but they were the

        40       people who we were paying.  I don't have any knowledge to

        41       say that the UN and DFAT - no-one knows about Alia at all,

        42       and this is who our party that we were paying, so that's

        43       who we were going to have the discussion with for a start.

        44

        45            Mr Agius, I don't deny that we were going to have to

        46       discuss it with Iraq.  I said that yesterday, it was - the

        47       parties involved in it; it was probably, you know, with
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         1       Iraq as well, as the transport company.

         2

         3       THE COMMISSIONER:   Q.   You in fact had those discussions

         4       at the meeting with the minister and Mr --

         5       A.   The start of the --

         6

         7       Q.   -- Abdul Rahman in mid October?

         8       A.   Yes.  So it started - we've discussed on that side.

         9       We haven't discussed anything with the transport company.

        10       I didn't know what their arrangement was until May -

        11       exactly what their arrangement was.  Once I had known

        12       in May, it would have been a completely pointless exercise

        13       talking to them.

        14

        15       Q.   I suppose the quandary is this:  in fact in

        16       mid-October apparently you had agreed with the minister

        17       that there would be a de facto dispatch/demurrage

        18       arrangement, although there were still items of that

        19       arrangement yet to be locked in.  It was going to be

        20       operated through the inland transport system by making, as

        21       it were, flexible the amount of the inland transport fee.

        22       Yet the draft letter doesn't say anything about any of

        23       that.

        24       A.   About adjusting the fee?

        25

        26       Q.   Yes.

        27       A.   Well -

        28

        29       Q.   It speaks of an incentive arrangement with the

        30       transport company, but dispatch was not going to the

        31       transport company; it was going to the transport company on

        32       its way on Iraq?

        33       A.   At this stage, sorry, Commissioner, I don't know that

        34       it's 100 per cent going to Iraq.  Again, I keep saying that

        35       Alia may have had an involvement or an influence on trucks

        36       and on what was happening there.  They were our protective

        37       shipping agent, so it mightn't have been of the $15 that

        38       $15 was going to Iraq.  It may have been $5 to Alia and $10

        39       to Iraq.  I didn't know what that arrangement itself was.

        40

        41       Q.   That was a matter to be agreed between Iraq and

        42       Alia - you thought?

        43       A.   Well, on how that arrangement went, yes - what payment

        44       that Alia were getting for providing a portion of the

        45       service.  I knew that all the infrastructure and everything

        46       was owned by the Grain Board of Iraq, and I have said that

        47       before.  It is a pointless exercise.  But we see in two
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         1       weeks after this that we lose all our trucks out of

         2       Umm Qasr because Alia, the transport company, has taken all

         3       their trucks away and have gone across to Aqaba.  That was

         4       my interpretation, because they used to run Aqaba in

         5       those - now, whether they were using Grain Board trucks and

         6       Alia trucks - so I don't know what arrangement was in place

         7       there .

         8

         9       MR AGIUS:   Q.   But what you do know, I imagine, is what

        10       you carried with you from your meeting with Zuhair back

        11       in June of 1999 - that the Iraqis wanted US dollars to

        12       improve their balance of payments situation to get

        13       inflation under control, which they were going to use to

        14       fund the inland transport.  You also knew that the money

        15       you were paying was going to Iraq?

        16       A.   Yes, but is there any reason that it all has to go

        17       there, that Alia can't take a portion for doing all of

        18       this, or the coordination - that it was there to cover

        19       the --

        20

        21       Q.   You had no intention, when you wrote this letter, of

        22       opening negotiations with Alia so that Alia would provide

        23       an improved trucking service in Iraq, did you?

        24       A.   Our intention was to put in some incentive.  That

        25       was - that was the intention with this letter, the first

        26       draft letter.  I admit, we never --

        27

        28       Q.   What about my question?  You had no intention at

        29       all --

        30

        31       THE COMMISSIONER:   Q.   What were you going to say?

        32       A.   I admit, we did not do a single thing after this

        33       letter.  We did not proceed with any negotiations with

        34       Alia.

        35

        36       MR AGIUS:   Q.   Why not?

        37       A.   I've tried to find notes and anything on that, and I

        38       can't recall conversations, but I do think when we went to

        39       do the Russian business at the end of the month here, that

        40       three of the things we tried to introduce with the Iraqis

        41       at that stage was the fixed transport - fixed discharge of

        42       3,000 tonnes into the contract, reduction in the inland

        43       transport to zero, or change in the grade.  The only thing

        44       that I can think of why we didn't follow through with any

        45       sort of discussions in regards to this proposal itself is

        46       that maybe they backed out of it again.  I can't recall the

        47       conversation, but a month later we tried to introduce
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         1       3,000 tonnes per day fixed rate.  It is in the

         2       correspondence.

         3

         4       THE COMMISSIONER:   Q.   In fact there never was any

         5       dispatch paid or any demurrage paid to AWB, was there?

         6       A.   Never, in the whole - over the oil-for-food, it was

         7       never introduced.  It was one thing that we never - it was

         8       never ever introduced.  I don't blame it.  I think the

         9       Iraqis probably re-thought about it and thought (a),

        10       there's probably not a hope in the world that we will earn

        11       dispatch, because we are antiquated and so inefficient in

        12       our discharge - and there is a whole range of issues that

        13       they were going to do it - and (b), why would they want to

        14       committed to it when they didn't have to?

        15

        16            You have got the minister at one stage saying "Yes, we

        17       want to do this", and for them to turn around and back down

        18       four weeks later or change their view on it is just

        19       standard Iraqi negotiation.

        20

        21       MR AGIUS:   Q.   Mr Hogan, I suggest this to you as a

        22       matter of fairness and for your comment:  when you wrote

        23       what you did in the fourth paragraph of your letter, you

        24       had in mind to deceive DFAT by not telling DFAT that the

        25       money that AWB was paying was in fact going to the IGB, and

        26       by pretending that you had in mind negotiating with the

        27       Jordanian trucking company, when in fact what you had in

        28       mind was simply negotiating with the IGB to have a variable

        29       trucking fee.

        30       A.   Well, firstly, Mr Agius, I completely deny that I was

        31       trying to deceive DFAT.  Now, interpretation of what was my

        32       state of mind and why I wrote this six or seven years ago -

        33       I had no intention whatsoever; in fact, I am informing,

        34       more so, DFAT, about what is going on.

        35

        36            I am not asking for a proposal.  I am not asking for

        37       confirmation.  I am asking for feedback from DFAT.  If this

        38       letter had gone to DFAT, they would say, "Sorry, explain

        39       more about the Jordanian transport company".  They would

        40       probably have asked, "Explain more about the inland

        41       transport fee" first, and what I am actually proposing if

        42       they couldn't understand what I was writing about.

        43

        44            I agree that, yes, we had already the pre-discussions

        45       with the Grain Board of Iraq, who mentioned for a start to

        46       maybe pay the dispatch through the inland, but there was

        47       still a party that we were paying.  We were paying Alia
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         1       transport company.  We were not paying the Grain Board of

         2       Iraq.

         3

         4       Q.   But you knew that money going to Alia transport

         5       company was in fact being passed by it on to the Iraqis?

         6       A.   Yes, but I didn't know that 100 per cent at that

         7       stage, less one small commission, was going to the Iraqis.

         8

         9       Q.   No, but you had no reason to believe that the

        10       situation was anything different than what it was when it

        11       had been explained to you by Zuhair in June of 1999?

        12       A.   But I still - I am sorry, Mr Agius, my state of mind

        13       at that time was that there was three parties involved, and

        14       even though - like we were saying, the money - but there

        15       were three parties involved in this, the Grain Board of

        16       Iraq, AWB and Alia, who we were paying.  Now, whether they

        17       were transferring 100 per cent on or taking - having

        18       influence in providing some of their own trucks and doing

        19       that and receiving funds that we were paying for it from

        20       the Iraqis, or taking it out of the inland, I can't make

        21       that determination from what I have got here that - we were

        22       paying Alia transport, which was the nominated agent.

        23

        24            Now, if I knew at this stage that every cent that was

        25       paid in inland went straight to the Iraqis and Alia didn't

        26       do anything, in fact they were just the conduit and the

        27       front, then what you are saying is correct; but at this

        28       stage I didn't have that knowledge.

        29

        30       Q.   What I am suggesting to you is that this letter has

        31       been carefully crafted to give the impression that the

        32       inland transport fee is pre-fixed, that it is going to a

        33       Jordanian trucking company, and that what you wanted to do,

        34       on behalf of AWB, is to negotiate with the Jordanian

        35       trucking company to have fluidity in the inland transport

        36       fee.  I suggest to you that that was the way in which your

        37       draft was crafted?

        38       A.   I deny.  I did not try to put the first draft up as

        39       trying to deceive anyone or I didn't craft it to write it

        40       any other way.

        41

        42       Q.   I suggest to you that, in truth, you knew that most,

        43       if not all, of the inland transport money was actually

        44       being paid to the Iraqis and that you did not want to say

        45       that to DFAT, and that that was why you constructed this

        46       letter in the way in which you did?

        47       A.   No.  I had no intention of - I am just putting down
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         1       that we are discussing it with the transport companies.

         2       Mr Agius, I have no other answer to that.  I did not go to

         3       deceive DFAT.  In actual fact in my first draft of this,

         4       I am only proposing feedback from them and I am giving them

         5       more information than anybody else in the AWB has ever

         6       given them.

         7

         8       THE COMMISSIONER:   I think that's right.

         9

        10       THE WITNESS:   If I am trying to be deceptive in all this,

        11       I am declaring about the whole inland transport system,

        12       which is a state of mind.

        13

        14       MR AGIUS:   Q.   But you are not.  You are not telling DFAT

        15       that AWB is in fact paying this money knowing that the

        16       money is going to Iraq.  You are not telling DFAT that Iraq

        17       arranges the inland transport.  You are pretending that you

        18       arrange inland transport, but you can't really negotiate

        19       with your inland transport company because the fee is fixed

        20       by the UN.

        21       A.   Yes, but you are saying that only the Iraqis had

        22       arranged the transport there - I think that's what you just

        23       said.

        24

        25       Q.   Yes?

        26       A.   But that wasn't my state of knowledge.  At this stage,

        27       I had no knowledge of that.  I knew that the Grain Board

        28       owned the trucks.  I knew that that payment was going in.

        29       I don't know what involvement, influence, Alia had on this.

        30

        31       Q.   But if you didn't believe that the IGB arranged for

        32       all of the transport, and if you actually believed that the

        33       transport was in part provided by Alia, and you believed

        34       that the transport was part of your demurrage problems, why

        35       didn't you have some conversation with the Iraqis about the

        36       proportion of trucking that was provided by Alia and Alia's

        37       responsibility for the demurrage?  Why is there no evidence

        38       at all from you of any discussion between you and the

        39       Iraqis about, "Well, look, how much of this is your

        40       responsibility and how much of this is Alia, your trucking

        41       company's, responsibility?

        42       A.   Well, the first point, Mr Agius, is we go in in

        43       October and we raise this with the Grain Board of Iraq and

        44       we say, "We understand there is a trucking problem at

        45       Umm Qasr".  They deny anything that was happening at

        46       Umm Qasr was a problem with regards to trucks.  We didn't

        47       go into the details of, "So, what percentage does - can you
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         1       please disclose your contract with Alia to us because we

         2       want to see the break-up of fees and proportions to it."

         3       We didn't take it to that level.  On this letter,

         4       I didn't - it is a first draft letter for feedback and

         5       I didn't go into a three-page document on the mechanics of

         6       the whole system.  It is something that I think was the

         7       awareness that was happening.

         8

         9       Q.   What was the substance of any discussion that you had

        10       with Mr Stott about running this dispatch/demurrage system

        11       through the inland transport fee?

        12       A.   I can only refer back to my diary note that I think we

        13       put up yesterday, that --

        14

        15       THE COMMISSIONER:   Q.   You told me yesterday it was

        16       Mr Stott who put the proposition to the minister, I think.

        17       A.   Yes, in the meeting with - well, I have had a look

        18       back.  I think we first raised it with the Grain Board of

        19       Iraq in our first meeting when they asked for more training

        20       to do with technical equipment and I think Oracle training,

        21       which was an IT training.  We made some mention:

        22       "technical training, Oracle course relevance, cost of

        23       $220,000.  We will consider offset account against

        24       dispatch/demurrage."  So I think we actually then -

        25       Charles; I assume Charles was leading most of the

        26       negotiation - put the suggestion to the Grain Board or to

        27       Mr Yousif about a dem/des account for this - specifically

        28       for training.

        29

        30            It was raised then again with the minister later that

        31       day and the minister said yes to running this

        32       dispatch/demurrage account.  I can't be confident.  As

        33       I said, I think the minister was probably thinking dollars,

        34       we were talking offsetting all the other costs like the

        35       technical equipment, the training courses.

        36

        37            It was then later in the evening when we met with the

        38       Grain Board of Iraq that Yousif came back and told us, "No,

        39       we want dispatch" - and he only said dispatch, he did not

        40       say demurrage - "We want dispatch paid back through the

        41       inland shipping companies, inland transport."  He nominated

        42       the two.  That's where it started from, I think.  And then

        43       my next correspondence in regards to the letter is - it

        44       appears that I'm having - I have no great recollection of

        45       it, but it appears that I am jotting down, scribbling down

        46       some notes in regards to the structure of the letter, where

        47       I have used "incentive system" and "major problem",



            .24/8/06 (71)              7053     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       "enormous problem".  I am only - I have no direct

         2       recollection, but I think it was a discussion with Charles

         3       and myself about the initial structure of the draft.

         4

         5       MR LACAVA:   Commissioner, I am sorry to interrupt, but a

         6       number of times this morning the witness has been referring

         7       to notes.  Some of them I have assumed are notes that have

         8       been tendered which are before the inquiry, which we are

         9       familiar with, but I'm not so sure that all of them are.

        10       I wonder if they could be identified, if the witness could

        11       be asked to identify what notes he is in fact referring to.

        12

        13       THE COMMISSIONER:   Yes.  I have assumed they were the

        14       three documents put up yesterday.

        15

        16       THE WITNESS:   I think we tendered nearly all of them

        17       yesterday.

        18

        19       THE COMMISSIONER:   If there are any others that have not

        20       been tendered, you might make them available to Mr Agius to

        21       tender them.

        22

        23       MR AGIUS:   Q.   As I understand it, Mr Hogan, when you are

        24       speaking of your notes for the draft of the letter, when

        25       you said:

        26

        27            ... I have no great recollection of it, but

        28            it appears that I am jotting down,

        29            scribbling down some notes in regards to

        30            the structure of the letter, where I have

        31            used "incentive system" and "major

        32            problem", "enormous problem".  I am only -

        33            I have no direct recollection, but I think

        34            it was a discussion with Charles and myself

        35            about the initial structure of the draft.

        36

        37       Are you there referring to your notes which we have as

        38       exhibit 1035, on AWB.0185.0324?

        39       A.   I think it starts off with "FAX RACV".

        40

        41       Q.   Yes.  The first line of your handwriting is "FAX", in

        42       block letters, arrow, "RACV" in block letters.

        43       A.   Yes.

        44

        45       Q.   I think you were interrupted in that answer.

        46       A.   Well, I can't recollect exactly when I came back from

        47       Egypt - this was in October, after the Iraqi trip, I was in
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         1       Cairo for probably two weeks for some meetings and stuff

         2       there.  I can't say - I can't recollect if this is a

         3       sit-down conversation or on a phone, where I am just

         4       scribbling down some of the ideas and structures.  It looks

         5       to me there that I haven't set it out, I am just writing

         6       and putting arrows and doing circles, so it looks like I am

         7       discussing it as I am writing it down.

         8

         9       Q.   There are just two other matters I want to take you

        10       to.  Could we bring up, please, exhibit 381 -

        11       AWB.0084.0046R, at 0049R.  This is the February '01 trip

        12       report.  There is one paragraph which records the

        13       following.  It is really the first two sentences I am

        14       interested in for these questions:

        15

        16            The trucking fee is now USD25.00 pmt all

        17            Governates of Iraq with a 10% service fee

        18            on the entire FIT value of the contract.

        19            We believe the increase in trucking fee and

        20            addition of the service charge is a

        21            mechanism of extracting more dollars from

        22            the escrow account.

        23

        24       So there are two matters there that are identified, so it

        25       seems, as being a mechanism of extracting more dollars from

        26       the escrow account.  One is the increase in the trucking

        27       fee, and the other is the addition of the 10 per cent.  Is

        28       that a fair statement of your belief at the time of this

        29       note?

        30       A.   No, Mr Agius.  I have gone through all of my evidence,

        31       and "the increase in trucking fee" is a reference that has

        32       gone from 14 to 44 with the addition of the 10 per cent.

        33       If you read the first line of that, it says, "the trucking

        34       fee is now ..." with a 10 per cent increase in trucking

        35       fee.  I am talking about my belief, and this was when this

        36       was written, is that this increase up to 44 with the

        37       10 per cent,  with the addition of the 10 per cent - not

        38       and the addition, with the addition - that was the actual

        39       siphoning of the 10 per cent.

        40

        41            I already knew - the trucking fee was $25 in November,

        42       so this increase in trucking fee, I'm saying, what, three

        43       months later that it has increased 25 to 25?  No, I wasn't.

        44       My belief of this paragraph is that it is the increase to

        45       44 with this 10 per cent on top of it - because they were

        46       calling it all trucking fee, and Yousif was referring to

        47       10 per cent as aftersales service.  So it was initial
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         1       trucking fee notified to us, 25; add 10 per cent, which was

         2       another, let's say, 25; called it all trucking fee, equals

         3       50.  That's been my evidence the whole way through,

         4       I think, Mr Agius.  I don't think there's any --

         5

         6       THE COMMISSIONER:   Q.   But it went from 12 to 15 to 14

         7       then suddenly to 25?

         8       A.   Yes.

         9

        10       Q.   Did you seek any explanation for it going from 14 to

        11       25?

        12       A.   I think that came in the November contract after our

        13       October trip, that there was - we were told it was 35 and

        14       I agree now, looking back over everything, I made an error

        15       that I had 35 plus or minus 5 per cent for another two

        16       ports, but I think the Iraqis tried to say $35 plus

        17       5 per cent, which made it $45.

        18

        19            We were told that in October, when I was in Baghdad

        20       with Charles Stott.  At the time, it didn't raise - it

        21       didn't come back and say, "This is" - it didn't raise

        22       anything with me, I'm sorry, and I just didn't flag that

        23       that was this huge increase.  I thought this was

        24       negotiated.  I thought if they are negotiating this and

        25       putting it through the UN as pre-determined, the Iraqis

        26       have obviously gone back to the UN.

        27

        28            They have then come back and said it is 25, which can

        29       effectively mean that the UN have said "We're not paying

        30       35 bucks; you can get 25".  They also gave us information

        31       at that time that it was 17 Iraqi dinars per metric tonne,

        32       or something, and which in northern Iraq would be about

        33       30 something dollars without any discharge costs, Baghdad

        34       about $25.  That seemed to fit in with what they were

        35       telling us, and, sorry, sometimes I do take things on face

        36       value from customers.  So it didn't strike then at the 25.

        37

        38       Q.   25 was an increase of 66 per cent?

        39       A.   Yes.  But they told us 35.  Commissioner, they told 35

        40       and then came back with 25.  So it obviously means that

        41       they are - if I take it from what my state of mind is,

        42       prior to July it was $15 and then it becomes $14.  As

        43       I said yesterday, if they are in control of this fee

        44       without any influence from anyone else, why would the

        45       Iraqis turn around and do themselves out 1.6 million tonnes

        46       for that phase?  That just doesn't make sense.  If I am

        47       looking at it, it means that someone else is negotiating
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         1       with them, and then they come and tell us it is $35.  Then

         2       on 25 October, they send an email to Charles Stott asking

         3       for an offer for $300,000, but it is not 35, it is 25

         4       bucks.  Why would they be dropping it from 35 to 25 if they

         5       are not negotiating?  I just - they sort of things didn't

         6       hit me as - it means that there is something else around

         7       that transport fee.

         8

         9            So when we go into February, and we did the November

        10       contracts - and I admit the 10 per cent handling fee that

        11       they gave us in November did not - it didn't ring alarm

        12       bells, and I said I was going to get UN approval and they

        13       told me it was UN approved, and it is something that

        14       I completely - I missed it completely.

        15

        16            But in February, they changed it from handling to a

        17       service fee, and then they added that service fee on to the

        18       inland, which was the mechanism which I believed was

        19       approved, so they've added this 10 per cent service fee -

        20       no longer handling - and then called it all inland.  So

        21       they were using the initial, what I thought was a mechanism

        22       that was okay, adding this on, and then the increase was

        23       then called $44 inland transport fee which was declarable.

        24       No-one knew what was being paid, and that was what I am

        25       meaning by this.  I have explained it I think many times in

        26       the evidence previous times.

        27

        28       MR AGIUS:   Q.   But since January of 2000 nobody knew what

        29       was being paid on account of discharge costs or inland

        30       trucking if one only looked at the contracts that were

        31       being sent to the UN?

        32       A.   Correct.  And I - again, I don't disagree with that.

        33       It wasn't ever recorded on the contracts, but if you take

        34       my state of mind in October, I'm saying "A pre-approved,

        35       determined, UN fee."  I believed that this was something

        36       that was negotiated between the Iraqis and the UN.  It

        37       wasn't declared.  We didn't declare sea freight and we

        38       didn't declare a range of things on our short-form

        39       contract.

        40

        41       THE COMMISSIONER:   Q.   Mr Hogan, I understand your

        42       evidence that you thought the trucking fee, discharge cost,

        43       as it is described in the contract, as having been UN

        44       approved, and you thought it was a contract which said:

        45       CIF, FIT, all governates of Iraq?

        46       A.   Free in truck, yes.

        47



            .24/8/06 (71)              7057     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Q.   Free in truck, yes, was approved.  If the contracts

         2       had, in truth, reflected the arrangement as you understood

         3       it after your meetings in June 1999, is it not correct to

         4       say that they ought to have said, "CIF, Umm Qasr, with AWB

         5       to pay to IGB or Iraq $14 for arranging discharge and

         6       transport"?

         7       A.   Commissioner, I think in hindsight, firstly, it would

         8       have been even before that contract was written,that

         9       someone actually approached the United Nations and asked

        10       them about the inland transport fee.  I didn't write the

        11       original contracts or the terms of it --

        12

        13       Q.   I'm not suggesting you did, and we know that this all

        14       emerged from a tender which was put to you by the Iraqis.

        15       But what I am suggesting to you is that it was known that

        16       that tender, and it was known that the contract in fact

        17       signed did not in fact represent the true arrangement which

        18       you and Mr Emons knew had been made by June 1999, because,

        19       in truth, as you understood it, AWB had an obligation to

        20       deliver to Umm Qasr; in truth, it was IGB who was

        21       thereafter to look after transportation and distribution;

        22       and, in truth, AWB's only obligation was to pay a sum of

        23       money to Iraq, who would use that money for whatever

        24       purposes they thought.

        25       A.   Correct.  But I - sorry, I think in the contract, it

        26       says, "Payable to Iraqi maritime agents".

        27

        28       Q.   Yes, which was known to be an Iraqi instrumentality?

        29       A.   Yes, but my interpretation of that was that, yes, we

        30       were taking the funds and then paying it through to Iraq.

        31

        32       Q.   Yes, you have told us many times that you knew money

        33       was going to Iraq?

        34       A.   But I know that - looking back now in hindsight, the

        35       whole contracts would have been written completely

        36       differently the whole way through.

        37

        38       MR AGIUS:   Q.   Finally we have exhibit 90 that I want to

        39       bring you to.  Could we bring up, please, AWB.5051.0092.

        40       Just to refresh your recollection, this is your email to

        41       Matthew Foran, copied to Messrs Molan, Long and Aucher, of

        42       1 July 2002, at 9.13am, in which you say in part:

        43

        44             - all payment processes for Inland

        45            Transport are UN approved.

        46

        47       We have located an email which appears to immediately
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         1       precede this email.  It captures the names of all of the

         2       persons who are referred to in exhibit 90.  It is

         3       AWB.0441.0003.  I wonder if we could bring that up, please.

         4       When you were last giving evidence, we had not found this

         5       email, Mr Hogan, but we have since issued a notice and it

         6       has since been provided to us by AWB.

         7

         8       MR FORREST:   Commissioner, I am not sure that that is

         9       right.  My recollection is that Mr Long might have given

        10       evidence about that matter.  But I don't suppose it matters

        11       much.

        12

        13       MR AGIUS:   Mr Long produced the one which became

        14       exhibit 90, not the one that put exhibit 90 in context.

        15

        16       MR FORREST:   I am sorry.

        17

        18       MR AGIUS:   Q.   This is the email which I suggest appears

        19       to put your email in some kind of context.  It is from

        20       Matthew Foran.  It is sent on 1 July 2002 at 9.04 - that

        21       is, nine minutes before your email.  It is to Messrs

        22       Aucher, Long and yourself, with a copy to James Molan.  .

        23       It has the same title as your email and we can all read it

        24       for ourselves, but Mr Foran had seen something in a

        25       publication "Inside Canberra", which referred to an

        26       Australian Reserve Bank banning of foreign currency

        27       dealings with Iraq on 22 May 2002, which bans were imposed

        28       under the Banking (Foreign Exchange) Regulations.

        29

        30       MR AGIUS:   I will tender that.

        31

        32       EXHIBIT #1036 EMAIL FROM MATTHEW FORAN, SENT TO

        33       MESSRS HOGAN, AUCHER AND LONG ON 1/7/2002 AT 9.04AM,

        34       BARCODED AWB.0441.0003

        35

        36       MR AGIUS:   Q.   Then we come to exhibit 90, which, as my

        37       friend Mr Forrest says, is a document which was drawn

        38       attention to by Mr Long.  If we go back to AWB.5051.0092:

        39

        40             - all payment processes for Inland

        41            Transport are UN approved.

        42

        43       What you don't say in this email is that the inland

        44       transport figures are UN approved.  You speak of the

        45       payment processes for inland transport being UN approved.

        46       A.   Yes.

        47
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         1       Q.   What payment processes did you have in mind when you

         2       wrote this?

         3       A.   That we were allowed to pay a UN-approved payment back

         4       to Alia to Iraq - that that was an approved payment

         5       process, that we could do that.

         6

         7       Q.   You had in mind, did you, that the payment to Alia

         8       back to Iraq had been approved by the UN?

         9       A.   Yes.

        10

        11       Q.   What information did you have that led you to believe

        12       that the UN were aware that money that AWB was paying was

        13       being paid to Alia?

        14       A.   To Alia?  Well, I didn't know how much information

        15       DFAT or the UN knew about Alia or which companies, but the

        16       actual payment back to Iraq right from the first contract

        17       in 1999, through correspondence in July, where I've asked

        18       what the UN's mission or the position on all this was,

        19       again --

        20

        21       Q.   But when you say that, you were never given a positive

        22       answer when you asked that question?

        23       A.   Yes, I was.  In July 2000?

        24

        25       Q.   Yes.

        26       A.   I was given it in a trip report, that the payment

        27       mechanism is now back through - the answer to - the only

        28       answer to the question that I raised in regards to the

        29       inland transport fee was in a trip report or trip brief,

        30       saying it is now $15 to $14, so it is something you have to

        31       negotiate with the Grain Board, or they had told us that it

        32       was dropping, and that the payment mechanism was via

        33       transport company/companies in Jordan.  That was the advice

        34       I received in July.

        35

        36       Q.   Yes, but you weren't told that it was UN approved by

        37       anybody at AWB?

        38       A.   Mr Agius, I was under the impression from the start

        39       that it was approved.  I was never told from anyone from

        40       the AWB whatsoever that it wasn't ever approved.

        41

        42       Q.   Just to get back to my question, what information did

        43       you have that led you to believe that the UN were aware

        44       that money that AWB was paying was being paid to Alia?

        45       A.   I - again, I am just saying in the payment process.

        46       Alia was the nominated agent.  I don't know what

        47       information DFAT or the UN had on Alia, I just was talking
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         1       about the actual payment process.

         2

         3       Q.   What do you say about the suggestion that when you

         4       wrote this "all payment processes for Inland Transport are

         5       UN approved" you were in fact not telling what you believed

         6       to be the case?

         7       A.   No, because I was talking about the actual payment

         8       process.

         9

        10       Q.   Well, then, what was the payment process?

        11       A.   That we could make payments via - we could make

        12       payments to cover inland transportation costs into Iraq,

        13       and that had been approved.  Because the question was all

        14       about foreign exchange, or something, wasn't it - Reserve

        15       Bank to cancel foreign exchange.

        16

        17       THE COMMISSIONER:   Q.   The previous document rather

        18       suggests that AWB got round a ban on paying moneys to Libya

        19       by paying it to some principals in Cyprus.  Is that what

        20       you meant?

        21       A.   I don't know about the Libyan one.  I don't think

        22       I ever did any trade with Libya, and I don't know how I got

        23       that information.  I honestly can't answer the Libyan one.

        24       Maybe we did use a trading company based - well, I said in

        25       Cyprus.  I can't ever remember doing a contract with Libya.

        26

        27       MR AGIUS:   Q.   What I suggest you were doing in this

        28       email was setting out what the official position was - that

        29       is, the official position in relation to Iraq and inland

        30       transport that would be adopted by AWB was that the inland

        31       transport payment processes were UN approved, all the time

        32       knowing that the UN didn't know anything about it and that

        33       it wasn't UN approved, but you were simply stating the

        34       official position.  What do you say about that?

        35       A.   No, Mr Agius.  I had no problems raising with the

        36       company when I became suspicious about siphoning

        37       in February 2001.  There wasn't an official company

        38       position that I knew of as such.  The question was about

        39       that actual process.  I have an understanding the company

        40       at all times knew that the money was going to Iraq.

        41

        42       Q.   I just suggest to you for your comment that in no way

        43       could you have believed on 1 July 2002 that all payment

        44       processes for inland transport were in fact approved by the

        45       UN?

        46       A.   Are you including the 10 per cent?  Sorry.

        47
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         1       Q.   Well, with or without the 10 per cent, I am suggesting

         2       that there is no way in which you could have believed what

         3       you have written in this email about all payment processes

         4       for inland transport being UN approved?

         5       A.   Mr Agius, at the time I can only quote that was my

         6       belief that that process was UN approved.

         7

         8       Q.   Well, you had your own suspicions about the

         9       10 per cent?

        10       A.   Definitely.

        11

        12       Q.   You didn't believe that had ever been UN approved, did

        13       you?

        14       A.   In February 2001 I believed that it was, yes, in

        15       breach of the sanctions.

        16

        17       Q.   You knew it was being collected as part of the inland

        18       transport fee?

        19       A.   Yes.

        20

        21       Q.   How could you then write "All payment processes for

        22       Inland Transport are UN approved", unless all you were

        23       writing was what AWB's official position was as opposed to

        24       what the truth was?

        25       A.   No, I honestly believed that the Iraqis had

        26       manipulated the inland transport fee to siphon money using

        27       that 10 per cent.  They used an official or an approved

        28       process in itself, and then milked it.

        29

        30       Q.   I suggest what you were doing in this email was

        31       basically saying to the others that which perhaps they

        32       already knew, "Look, we don't have to worry about the

        33       Australian Reserve Bank banning, because we can always say

        34       that all payment processes for inland transport are UN

        35       approved.  We don't have to worry about Libya, because we

        36       are getting around that by paying through Cyprus."   That

        37       was the sense in which you wrote this email, and that was

        38       the sense in which you knew this email would be understood?

        39       A.   No.  Libya - I'm not sure about Libya.  I can't even

        40       recall how we were doing Libya.  In fact I don't even think

        41       I ever did a contract with Libya, Mr Agius.  It was my

        42       understanding at the time that this was approved.  I don't

        43       deny anything about the 10 per cent and those sort of

        44       things, but I thought there was a true cost of

        45       transportation in Iraq that the UN had approved.

        46

        47       Q.   But when you say here is "All payment processes for
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         1       Inland Transport", are UN approved.  You say you had your

         2       suspicions that the 10 per cent had not in fact been

         3       approved by the UN, and I accept that.  Why would you then

         4       say that "All payment processes for Inland Transport are UN

         5       approved", when you knew that inland transport, at that

         6       time, included the 10 per cent?

         7       A.   Because I wasn't talking about the quantum.

         8

         9       Q.   I would like your help with one other document.  Could

        10       we bring up exhibit 98C, a confidential exhibit -

        11       AWB.5050.0026.  I will pass you a clean copy of it.  This

        12       is a confidential exhibit and there is an order in

        13       existence prohibiting the publication of this exhibit.

        14

        15       MR AGIUS:   Mr Commissioner, I propose to identify who

        16       wrote the email, the date and time and who it was sent to,

        17       indeed, who it was forwarded to, and to have that included

        18       in the transcript, and I propose to ask some questions

        19       about the last six lines on page 2.  For that purpose, it

        20       will be necessary to make those portions public.  I ask for

        21       a variation of the order that would permit that.

        22

        23       THE COMMISSIONER:   Do you have any problem with that,

        24       Mr Judd?

        25

        26       MR JUDD:   No, Commissioner.

        27

        28       THE COMMISSIONER:   Yes, very well.  I make that variation

        29       to the pre-existing order.

        30

        31       MR AGIUS:   Q.   The portion I want to ask you about,

        32       Mr Hogan, is that portion I have just referred to.  You

        33       will see that this is an email from you to Michael Long on

        34       25 September 2001 at 12.14pm, forwarding an email that you

        35       had sent earlier, a minute earlier, to David Johnstone.  On

        36       the second page you say at the bottom of the page:

        37

        38            Inland transport Fees:

        39            AWB is currently withholding 2nd Payment

        40            Inland transport fees for Iraq.  This

        41            amount currently totals USD6 million.  By

        42            the end of 26th September (after UN

        43            certificate issued for vessels completing

        44            25th September), this will amount to

        45            USD8.864 million.

        46

        47       In the ordinary course, that amount of money would have
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         1       been due to the Iraqis after the UN had issued a

         2       certificate for vessels completing on 25 September, would

         3       it not?

         4       A.   Yes, the second payment, which is about $31 a tonne or

         5       something, I think.

         6

         7       Q.   Because the arrangement, as we understand it, with the

         8       Iraqis was that you made a first payment --

         9       A.   $14.

        10

        11       Q.   And that first payment was made even before the ship

        12       docked and before there was any unloading and there was any

        13       inland transport of the grain?

        14       A.   Yes, four days prior to berthing.

        15

        16       Q.   And then you made a second instalment, after you had

        17       received the certificate from the UN, but that would be

        18       some days, sometimes up to many weeks, after the grain had

        19       actually been landed and distributed within Iraq?

        20       A.   Yes.  The second payment, I think, was seven days

        21       after issuance of the UN certificate.

        22

        23       Q.   Do you agree with me, that would be some days, if not

        24       weeks, after the grain had already been distributed within

        25       Iraq?

        26       A.   Yes.  It would be maximum two weeks.

        27

        28       Q.   This statement at the bottom of this page would seem

        29       to indicate and support your belief that the money that was

        30       being paid on account of inland transport was in fact being

        31       paid to the Iraqis?

        32       A.   Yes.

        33

        34       Q.   And what you had in mind withholding was not money

        35       that was otherwise due to any transport company, but money

        36       that was due to the Iraqis?

        37       A.   Correct.  At this stage I had been in and saw on

        38       25 May exactly what role Alia played, which was a

        39       commission, and the balance of it going to the Grain Board

        40       of Iraq - the Ministry of Trade is my - so, yes.

        41

        42       Q.   What we know is that your email is dated 25 September

        43       2001 to David Johnstone.  We know that on that day there

        44       was a meeting of the corporate risk committee.  Can you

        45       recall whether or not your email was forwarded, was sent to

        46       David Johnstone for the purpose of informing him of this

        47       information so that he would have it available to him for
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         1       the corporate risk committee meeting on that day?  I should

         2       just tell you that the minutes indicate - this is exhibit

         3       169C - that the meeting was opened at 1.30pm; your email to

         4       David Johnstone was at 12.13pm.

         5       A.   This is just after September 11, and I think - and

         6       I am starting to think that we were doing nearly a daily

         7       risk summary on Iraq and Umm Qasr and the war-risk clauses

         8       came into it, a lot of issues came into our - the vessels

         9       that were sitting off Oman and that, it became an issue.

        10       I have just got.

        11

        12            I suggest we provide the table with brief

        13            summary underneath.

        14

        15       So I think I could tabulate this as to a daily report or

        16       something.

        17

        18            I have added full summary for TG/SS.

        19

        20       Tim Goodacre and Sarah Scales, so it would be assumed the

        21       contents of all this.  Whether it was tabled at the CRRC --

        22

        23       Q.   I am not asking you that.  I am asking you whether it

        24       was prepared with a view to providing it to Mr Johnstone,

        25       in circumstances where you knew there might be a meeting of

        26       the corporate risk committee that day?

        27       A.   No, I don't think I would prepare this for David

        28       Johnstone, who was in our risk group, to table at the CRRC.

        29       This is - I think Michael Long at this stage was the acting

        30       general manager, but Michael Long would table it.

        31

        32       Q.   I don't want to cut you off, but what you have done is

        33       to first send it to David Johnstone at 12.13, and then to

        34       forward it to Michael Long.  The original recipient, as

        35       between those two persons, was David Johnstone?

        36       A.   Right.  I can't be honestly sure who was tabling it,

        37       whether it was tabled at the CRRC, but I do recall that

        38       I had to provide, almost I think on a daily basis, the risk

        39       summary of the Iraqi situation.  I can't recall whether the

        40       CRRC had it or not.

        41

        42       MR AGIUS:   Thank you.  That completes my further

        43       examination of Mr Hogan, Mr Commissioner.

        44

        45       THE COMMISSIONER:   Thank you.  Mr Kennan?

        46

        47       MR KENNAN:   Thank you, Mr Commissioner.  -examination.
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         1

         2       <EXAMINATION BY MR KENNAN:

         3

         4       MR KENNAN:   Q.   Mr Hogan, you were asked yesterday

         5       afternoon by Mr Agius in relation to what you believed was

         6       the UN approval of the trucking fee, and you were asked a

         7       question about how could it be that the UN could approve

         8       the payment of a fee, in effect, when there was no real

         9       obvious mechanism for the payment.  Do you remember that

        10       question or a question to that effect?

        11       A.   Mmm-hmm.

        12

        13       Q.   I think you said in answer that it didn't really

        14       surprise you, because in many respects the United Nations

        15       was not commercial; do you remember saying that?

        16       A.   Yes.

        17

        18       Q.   What did you mean by that?

        19       A.   It was just the Oil-for-Food Program, how it was

        20       structured in the whole, doing a contract under each phase

        21       took a significant amount of time.  All the power was held

        22       by the Iraqis with regards to no demurrage - they could

        23       take a month to discharge a vessel.  Final weight and

        24       quality was at the discharge port.  Later to learn the

        25       vessel owners were paying $1,500 per vessel to the maritime

        26       agents, or something, which the UN were turning a blind eye

        27       to, even though it was against sanctions.

        28

        29            There was a whole range of issues within the

        30       Oil-for-Food Program that they set a system up, but you can

        31       see how they have left gaps in how it will actually

        32       physically operate.  That was the whole - that was the

        33       whole problem.  Even from the inspection points, and, you

        34       know, the samples were sent from Cotechna agents in

        35       Umm Qasr to Jordan, which took four days, when they could

        36       have just had their own testing procedures there; they took

        37       separate tests, the Iraqis and the UN.  It was a system put

        38       in place that was a document, such as what we want to call

        39       it, without all the - how it would physically work or

        40       operate.  So it didn't surprise me that it wouldn't leave

        41       something out.

        42

        43       Q.   I wanted to ask you something about the matters that

        44       Mr Agius raised with you in relation to this suggestion

        45       that you might have attempted to be or were deceitful in

        46       relation to the draft letter which you drafted to DFAT.

        47       Firstly, can I ask you this:  back in the middle of 2000,
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         1       some months before you wrote that letter, was the issue of

         2       discharge a significant issue for the AWB?

         3       A.   Yes.  It was the number one issue for Iraq.  I think,

         4       as I said, the demurrage bill was running at US$10m a

         5       tonne - sorry, for the annual, for the year.

         6

         7       Q.   And I think you listed a number of issues in your

         8       evidence this morning, some four points where you said that

         9       progress had been made, provision of further equipment and

        10       that sort of thing?

        11       A.   Yes.  In July, when I was called in for the first

        12       time, I suppose, as officially kind of - I hadn't been

        13       officially handed over Iraq, but in July 2000, it was my

        14       first trip into Iraq as delegation leader, and we

        15       identified the four main problems at that time why

        16       discharge - the problems with discharge and what was

        17       creating the demurrage issue.

        18

        19       Q.   And then you wrote to Bob Bowker on 7 August; do you

        20       remember that?

        21       A.   Yes.  I think that came from maybe Charles's email of

        22       30 June, where he asked - wanted to start pursuing - sorry,

        23       rectifying contract inefficiencies with the Iraq contracts.

        24

        25       Q.   And got a reply back from Jill Courtney of 28 August?

        26       A.   Yes.

        27

        28       Q.   I wonder, Mr Commissioner, if AWB.0106.0099 could be

        29       brought up.  Have you got the hard copy of that in front of

        30       you?

        31       A.   Yes.

        32

        33       Q.   You see there that in the second paragraph she says:

        34

        35            I have left the document in its internal

        36            form as I think it will give you an

        37            informal steer as to possibilities.

        38

        39       What did that mean to you?

        40       A.   I think it refers to the first letter to Bob Bowker,

        41       and we were just looking at fixing up the inefficiencies.

        42       So from their point of view it is just saying "Here are

        43       some options .  This is not a concrete document.  These are

        44       just some of the possibilities you may wish to examine."

        45

        46       Q.   And then in the second sentence of the second

        47       paragraph, she goes on to say:
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         1

         2            Our understanding in MEA is that you wish

         3            to deal directly with the Iraqi Grain Board

         4            to negotiate these possibilities that

         5            should be consistent with oil-for-food

         6            provisions but should you wish to have us

         7            talk to our mission in New York or have

         8            them run administrative options past the

         9            Secretariat and/or Sanctions Committee, we

        10            would of course be happy to discuss this

        11            further with you.

        12

        13       In relation to the reference there to your "wish to deal

        14       directly with the Iraqi Grain Board", did that come as a

        15       result of some conversations you had with DFAT?

        16       A.   Yes.  It may have come from - because I spoke to

        17       Bob Bowker on 7 August before I sent that letter, and we

        18       discussed the demurrage/dispatch issue and some of those

        19       issues there.  So I did discuss, prior to that, and that's

        20       where that understanding may come from, that we were

        21       looking to negotiate with the Grain Board of Iraq.

        22

        23       Q.   Well, in relation to questions that were asked of you

        24       about your draft to DFAT a couple of months later, what do

        25       you say about the suggestion that you were deliberately

        26       trying to hide from DFAT the fact that some of these fees,

        27       if not all of them, were going to the Iraqis?

        28       A.   We weren't trying to hide anything.  This is the

        29       first - I am going back.  This was the first step in a

        30       process of taking - going back to August, what we could do,

        31       to then speaking to the Iraqis, to the, I suppose, drafting

        32       of this letter.  It wasn't - as I said, it was a first step

        33       seeking some feedback.  I knew at the first instance we

        34       were talking to the Iraqis about it, and my understanding

        35       was that they knew about the Jordanian transport companies

        36       and how that mechanism worked.  So we weren't hiding

        37       anything from DFAT.

        38

        39       Q.   And the knowledge of DFAT that you had in fact been

        40       having such discussions about possibilities with the IGB

        41       itself?

        42       A.   Yes, well, that was their understanding, that we were

        43       going to negotiate the dispatch/demurrage, and we would be

        44       negotiating with the Iraqis initially.

        45

        46       Q.   Could AWB.5038.0160 be brought up, please?  Mr Hogan,

        47       in relation to the question of importance of trucks in the
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         1       discharge problem, this is an email from you of 22 August

         2       to a number of people; is that correct?

         3       A.   Yes.

         4

         5       Q.   27 August.

         6       A.   It is a report on a meeting with Alia.

         7

         8       Q.   There is a reference there towards the bottom of the

         9       page about about the seventh or eighth line up from the

        10       bottom of the page:

        11

        12            Reason for poor discharge at Umm Qasr was

        13            due to not enough trucks - used for local

        14            harvest.  (IGB using ships as storage

        15            units).

        16

        17       What's that about?

        18       A.   Over periods of time when the Iraqi harvest came in,

        19       which I think was the April/May period, all the trucks

        20       would dry up at Umm Qasr and basically our discharge rates

        21       would drop.  So it was a - trucking was a major component

        22       of keeping the trucks up to keep discharge going.  That

        23       issue itself never really stopped, and there

        24       was - I suppose, there was occasions when it became,

        25       I suppose, exaggerated to a agree, over the harvest periods

        26       in Iraq; it became a bigger issue in Iraq.

        27

        28       Q.   I think you referred in evidence to an email of

        29       13 November to Michael Watson and others; have you referred

        30       to that?

        31       A.   Yes, some emails in regards to the truck - straight

        32       after our DFAT letter, I think - the draft letter - within

        33       another - within two weeks we were raising the issue again

        34       about issues with trucking in Umm Qasr.

        35

        36       Q.   And that email, I think, is AWB.0420.0231.

        37

        38       THE COMMISSIONER:   This is the following year, Mr Kennan.

        39

        40       MR KENNAN:   It is immediately following the draft DFAT

        41       letter, Commissioner.  It is in the same month.  It

        42       is November 2000.

        43

        44       THE COMMISSIONER:   Yes.  The previous document was

        45       of August 2001.

        46

        47       THE WITNESS:   Yes, it was.
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         1

         2       MR KENNAN:   I am sorry, yes, it was.

         3

         4       Q.   This is an email of November 2000 relating to lack of

         5       transports; is that right?

         6       A.   Yes.

         7

         8       Q.   Then, without bringing it up on the screen, there was

         9       another one of the same date, 13 November 2000, where you

        10       sent an email to Mr Jones about "other cargoes, barley, are

        11       taking up trucks; not much we can do but highlight the

        12       problem to the IGB"?

        13       A.   Yes.

        14

        15       THE COMMISSIONER:   Are these exhibits?

        16

        17       MR KENNAN:   I'm not sure.

        18

        19       THE COMMISSIONER:   The first was part of exhibit 957, I am

        20       told.  Can you give us the reference to the last document

        21       you referred to, please?

        22

        23       MR KENNAN:   AWB.0420.0238.   That was an email from

        24       Mr Hogan to Mr Jones of 13 November.

        25

        26       THE COMMISSIONER:   That's part of exhibit 957.

        27

        28       MR KENNAN:   Thank you, Mr Commissioner.

        29

        30       Q.   At the time of your draft letter to DFAT, what was

        31       your state of mind about the importance of the trucking and

        32       the availability of trucks in relation to the discharge

        33       issue?

        34       A.   Well, that was the only - once I had a look at the

        35       documents again, that was the only issue we hadn't

        36       addressed.  We had addressed the equipment.  We had

        37       addressed the testing procedures.  We had addressed the

        38       actual bobcats, et cetera.  We knew that they were fixing

        39       up the silo berth and we knew that they were going to make

        40       another berth available for testing and were going to treat

        41       dichlorvos on vessels.  We addressed all the other issues

        42       that were slowing down vessels.  The only other issue never

        43       ever addressed was transport; trucks.

        44

        45       Q.   And finally, as a result of the letter that ultimately

        46       went to DFAT, I think over Mr Stott's signature, did

        47       anything actually happen?
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         1       A.   No.  As I said, after that letter, the final letter,

         2       went out from Charles, the only recollection I have is that

         3       we started negotiations with the Russians, which was

         4       towards the end of - I think we put the offer out in

         5       October, but it was towards the end of November, and we

         6       asked them to drop - to fix the rate to 3,000 tonnes, which

         7       was what we had been trying to do with the demurrage

         8       account, and they refused.  And I would only - I can only

         9       speculate there that that's where it's dropped out, that

        10       they don't want to have the dispatch/demurrage account any

        11       longer.

        12

        13       Q.   And in relation to the draft that you prepared for

        14       Mr Stott, apart from an intention to deceive, did it occur

        15       to you at the time that there was anything misleading about

        16       it?

        17       A.   No.  It was a first-step letter, the first draft of

        18       the first step in a process that could go on for another

        19       two months or three months.  It was not just a simple

        20       matter of - that was the first draft of the first step.

        21       There were a lot more processes to go through before we

        22       even put all of that together.

        23

        24       MR KENNAN:   I have no further questions, Mr Commissioner.

        25

        26       MR JUDD:   I have nothing.

        27

        28       THE COMMISSIONER:   Mr Lacava?  Will you need some time?

        29

        30       MR LACAVA:   I do, I'm afraid.  We've tried to get some

        31       instructions overnight but it is difficult.  There are a

        32       number of issues and a number of documents which we have in

        33       Melbourne.  Could I ask that the witness be recalled at a

        34       time convenient to the Commission?

        35

        36       THE COMMISSIONER:   Yes.

        37

        38       MR LACAVA:   We will, I think, need to address some matters

        39       by way of additional statement, and we will attend to that

        40       as soon as we can.

        41

        42       THE COMMISSIONER:   I would like to achieve this next week.

        43

        44       MR LACAVA:   Yes.

        45

        46       THE COMMISSIONER:   You can keep in touch with Mr Agius, or

        47       the solicitors can communicate.  Does anybody else wish to
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         1       ask this witness any questions?

         2

         3       MR ALLEN:   No, sir.

         4

         5       THE COMMISSIONER:   Mr Agius?

         6

         7       MR AGIUS:   Nothing arising at this time.

         8

         9       THE COMMISSIONER:   Mr Hogan, I will have to ask you to

        10       come back some time next week, I'm afraid.  That will be at

        11       a mutually convenient time.

        12

        13       THE WITNESS:   Thank you.

        14

        15       THE COMMISSIONER:   Thank you.  I can't excuse you at this

        16       stage but you are excused for the time being.

        17

        18       <THE WITNESS WITHDREW

        19

        20       SHORT ADJOURNMENT

        21

        22       <DAVID ANDREW JOHNSTONE, sworn:                [11.55am]

        23

        24       <EXAMINATION BY MR AGIUS:

        25

        26       MR AGIUS:   Q.   Mr Johnstone, might we have your full

        27       name, please?

        28       A.   David Andrew Johnstone.

        29

        30       Q.   We have received a statement in your name.  Can we

        31       bring up, please, WST.0041.0003.  Is that a copy of your

        32       statement?

        33       A.   Yes.

        34

        35       Q.   Are there any corrections or amendments that you wish

        36       to make to it?

        37       A.   Yes, sir.  Two paragraphs, 25 and 27.

        38

        39       Q.   I am just having a little trouble hearing you.

        40       I don't want you to talk right into the microphone, but if

        41       you could talk a little closer, I would appreciate it

        42       paragraphs 25 and?

        43       A.   And 27.  With respect to paragraph 25, the third-last

        44       sentence there, where it starts "As I recall", I would like

        45       to change it to:

        46

        47            As I recall at that time I would assume
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         1            that the Tigris matter had been left with

         2            ELG to review."

         3

         4       THE COMMISSIONER:   Q.   Yes.  Paragraph 27?

         5       A.   In paragraph 27, it is simply a matter of the third

         6       sentence there, where it says:

         7

         8            This memorandum requests a calculation of

         9            the relevant interest rate.

        10

        11       That relates to exhibit 13, in paragraph 26, and not

        12       attachment 14 in paragraph 27.  It is simply a statement of

        13       fact.

        14

        15       MR AGIUS:   Q.   Could I go back to paragraph 25, so that

        16       I understand it.  It now reads this, does it:

        17

        18            As I recall at that time I would assume

        19            that the Tigris matter had been left with

        20            ELG to review?

        21

        22       A.   Yes.

        23

        24       Q.   And it stops there?

        25       A.   Yes.

        26

        27       Q.   So we strike out the rest of the sentence?

        28       A.   Yes.

        29

        30       Q.   Are there any other amendments or corrections?

        31       A.   No.

        32

        33       Q.   With the amendments that you have made, do you say

        34       that the contents of that statement are true and correct to

        35       the best of your knowledge and belief?

        36       A.   Yes.

        37

        38       EXHIBIT #1037 STATEMENT OF DAVID ANDREW JOHNSTONE,

        39       TOGETHER WITH ATTACHMENTS TO THE STATEMENT, COMMENCING WITH

        40       BARCODE WST.0041.0003

        41

        42       MR AGIUS:   In respect of the attachments, there are claims

        43       for commercial in confidence in relation to some of them.

        44       I will indicate their number and, in respect of them,

        45       Mr Commissioner, can I have a non-publication order.

        46

        47       THE COMMISSIONER:   Yes.
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         1

         2       MR AGIUS:   They are, I am told, attachments 2, 4, 5, 6, 8,

         3       18 to 24 inclusive and 26.

         4

         5       THE COMMISSIONER:   Very well.  I shall make a

         6       non-publication order in respect of those documents.  Any

         7       relevant portions may be read on to the record.

         8

         9       MR AGIUS:   We understand that edited copies of attachments

        10       6 and 8 will be provided, deleting material in respect of

        11       which there is a confidentiality claim, and when we have

        12       those we will make them available.

        13

        14       THE COMMISSIONER:   Did you say annexure 2?

        15

        16       MR AGIUS:   2, 4 and 5.

        17

        18       THE COMMISSIONER:   What is the confidentiality of

        19       annexure 2?  Is that the email of 2 August 2002?

        20

        21       MR AGIUS:   Attachment 2, according to the statement, is

        22       AWB corporate risk board report dated 15 August 2002.

        23

        24       THE COMMISSIONER:   I see, yes.  It is in a different

        25       tab in my volume.

        26

        27       MR AGIUS:   Attachment 4 is the Corporate Risk Review

        28       Committee management report of Thursday, 12 September.

        29

        30       THE COMMISSIONER:   Yes.  It is just that they are filed

        31       one off by number.

        32

        33       MR AGIUS:   Q.   Mr Johnstone, can I begin by taking you to

        34       exhibit 98C - AWB.5050.0026.  Whilst that is coming up, can

        35       I ask you, were you present during the very last part of

        36       Mr Hogan's examination where I asked him some questions

        37       about this document?

        38       A.   I was here for the last 10 or 15 minutes, yes.

        39

        40       Q.   This began as an email that Mr Hogan sent to you on

        41       25 September 2001 at 12.13, and that would have been an

        42       hour and a quarter before a corporate risk committee

        43       meeting started on that day.  Can I ask you to take a

        44       moment to look through it?

        45       A.   The CRRC meeting, Mr Agius, generally always occurred

        46       on Thursday mornings from 9am until around about 10.30, so

        47       it would not have been an hour and a half before.  That's
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         1       on a Tuesday.  The CRRC meeting would have been on the

         2       following Thursday.

         3

         4       Q.   Let me just indicate the source of my information to

         5       you.  Could we bring up, please, exhibit 169C, which can be

         6       found at WST.0016.0288.  I just invite your attention to

         7       the date of that meeting, 25 September 2001, and the

         8       opening of the meeting, being 1.30pm?

         9       A.   Oh, my apologies, sir.  I was mixed up.  This is the

        10       board corporate risk committee.  I was referring to the

        11       management risk committee, which occurs on Thursdays.  So

        12       yes, I take that as being accurate - that was the board

        13       corporate risk committee meeting.

        14

        15       Q.   I only provide you with that by way of background?

        16       A.   Yes.

        17

        18       Q.   If we could go back to exhibit 98C - and I will pass

        19       you a copy of it; it is a complex email, it is more easily

        20       read on paper - I want to ask you about the last six lines

        21       on the second page.  Please take your time to familiarise

        22       yourself with the email.  Can we go back to AWB.5050.0026

        23       and could we go to the second page of it.  Have you read

        24       that Mr Johnstone?

        25       A.   Yes.

        26

        27       Q.   Did you, during the Oil-for-Food Program, have an

        28       appreciation of the fact that for some time AWB's

        29       arrangement with IGB was that it would pay inland transport

        30       charges in two instalments?

        31       A.   No, sir.

        32

        33       Q.   If you go to the second page of this document, at the

        34       bottom --

        35       A.   But, with respect to that, this note obviously refers

        36       to that, yes.

        37

        38       Q.   By reference to the email, are you able to say that at

        39       that time you would have had an understanding that inland

        40       transport fees were paid in two instalments?

        41       A.   Two or more instalments, yes.

        42

        43       Q.   Did you have an understanding at that time that the

        44       first instalment was paid prior to discharge and that the

        45       second instalment was paid some short time after the United

        46       Nations had issued a certificate for vessels which had

        47       completed their discharge?
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         1       A.   I was unaware of the pre-payment component with

         2       respect to that, Mr Agius, and I wasn't familiar with any

         3       staged payment of the transport fees for Iraq.

         4

         5       Q.   Were you aware that the inland transport fees were in

         6       fact being paid to Iraqis?

         7       A.   No, sir.

         8

         9       Q.   Were you ever aware of that?

        10       A.   No.

        11

        12       Q.   In other words, were you ever aware that any component

        13       of the inland transport fee was being passed to an Iraqi

        14       entity by Alia?

        15       A.   The information that I was told with respect to our

        16       contracts with Iraq was that all trucking arrangements were

        17       made and payments were made to Alia transport company.

        18

        19       Q.   Who told you that all trucking arrangements for inland

        20       transport were made with Alia transport company?

        21       A.   That would have been Dom Hogan, Michael Long,

        22       Chris Whitwell.

        23

        24       Q.   All of them or one of them or more than one of them?

        25       A.   Well, I - throughout the course of our CRRC meetings,

        26       it would have been all of them.

        27

        28       Q.   So all of them told you at one time or another that

        29       all trucking arrangements for inland transport were made

        30       with Alia transport company?

        31       A.   Yes.

        32

        33       Q.   What, that AWB contracted with Alia transport company

        34       for the provision of inland transport?

        35       A.   I don't believe they said the word "contracted", but

        36       the arrangement was that our trucking facilitation was

        37       completed with Alia.

        38

        39       Q.   When you say "our trucking facilitation" - you

        40       understand I am just trying to find out what you were told?

        41       A.   Yep.

        42

        43       Q.   I appreciate you were not involved in the marketing of

        44       the wheat.  When you say "our trucking facilitation was

        45       completed with Alia", what was the substance of what you

        46       were told?  I just don't quite understand what you mean by

        47       "trucking facilitation"?
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         1       A.   The substance of what I was told, sir, was that in

         2       order for us to contract to do wheat with Iraq, the Iraq

         3       government stipulated that Alia transport company would be

         4       the company that we would use for our transport services.

         5

         6       Q.   Do I understand from that that you were told that AWB

         7       had a responsibility to provide transport services within

         8       Iraq, and that that responsibility was acquitted by using

         9       Alia?

        10       A.   Yes.

        11

        12       Q.   Do I understand that you were told that AWB contracted

        13       with Alia, then, to provide transport services?

        14       A.   I don't believe that I was ever - that the word

        15       "contracted" was ever used; but, yes, Alia was the company,

        16       for all intents and purposes, Alia was the company, yes,

        17       that we contracted our transport trucking to be performed

        18       with.

        19

        20       Q.   When did you learn that that was not the case?

        21       A.   I learnt that Alia - well, it was in two forms:  one

        22       was effectively through the work that the organisation had

        23       done as a result of the Volcker Inquiry; and with respect

        24       to the Iraqis' involvement with Alia, I learnt that at - it

        25       was late 2004, that Alia owned approximately 49 per cent,

        26       or the Iraq government owned approximately 49 per cent of

        27       Alia.

        28

        29       Q.   So putting those two periods in chronological order,

        30       you learnt in late 2004 that Alia was owned to the extent

        31       of 49 per cent by the Iraqi Government?

        32       A.   Yes.

        33

        34       Q.   And after the Volcker Inquiry, and as a result of it,

        35       you learnt that Alia had not in fact been contracted by AWB

        36       to undertake trucking within Iraq?

        37       A.   That's correct.

        38

        39       THE COMMISSIONER:   Q.   That means you didn't learn that

        40       until last October or November?

        41       A.   Yes.  That's correct.

        42

        43       MR AGIUS:   Q.   Does that mean that up until that time,

        44       you were of the belief that there was a contractual

        45       arrangement between AWB and Alia whereby Alia took on the

        46       responsibility to arrange the transport of wheat within

        47       Iraq?
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         1       A.   Yes.

         2

         3       Q.   Had you seen any such contract?

         4       A.   No.

         5

         6       Q.   Would you have expected there to have been a written

         7       contract?

         8       A.   Yes.

         9

        10       Q.   And by that, I take it what you are saying is it would

        11       have been AWB's standard practice to have a written

        12       contract in place if it indeed had contracted with a

        13       company like Alia to take on the responsibility of

        14       distributing wheat within Iraq?

        15       A.   I would expect so, yes.

        16

        17       Q.   Would you have expected AWB to have insured the wheat

        18       past the rail of the ship if it had in fact a

        19       responsibility to distribute the wheat within Iraq, whether

        20       or not it had contracted that responsibility to a transport

        21       company?

        22       A.   I'm not quite sure what question you're asking there.

        23

        24       Q.   Did you expect, as you knew or as you expected the

        25       system operated during the Oil-for-Food Program, that AWB

        26       had insurance to cover the wheat once it had been

        27       discharged past the ship's rail to Umm Qasr?

        28       A.   The responsibility of the AWB was always to ensure

        29       that the wheat, yes, did discharge and that there were - by

        30       virtue of the contract, ensure that the grain reached all

        31       governates of Iraq, and by virtue of that liaising with

        32       Alia transport, I presume, liaising with Alia transport, to

        33       ensure that was the case.

        34

        35            With respect to the CRRC meetings, there was never any

        36       issue with respect to trucks or the lack of trucks to

        37       support the grain or take the - transport the grain within

        38       Iraq.

        39

        40       THE COMMISSIONER:   Q.   I think you are speaking about

        41       ensuring something; Mr Agius was talking about insuring

        42       something.

        43       A.   Oh, you are referring to insurance?

        44

        45       MR AGIUS:   Q.   Insurance, yes.

        46       A.   Insurance.  Our insurance was - our corporate

        47       insurance was up until the wheat passed the ship's rail at
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         1       dis-port, as best I can recall.

         2

         3       Q.   Right up until the time of the hostilities, or Project

         4       Iraqi Freedom in Mark 2003, it is the fact, isn't it, that

         5       AWB did not insure the wheat past the ship's rail at

         6       Umm Qasr?

         7       A.   That we didn't - I'm not quite sure what you mean.

         8       That we hadn't --

         9

        10       Q.   I am only speaking about insurance?

        11       A.   Right.

        12

        13       Q.   In terms of indemnity?

        14       A.   Mmm-hmm.  Well, my recollection is that we had the

        15       grain insured up until dis-port, passing the ship's rail at

        16       that point in time, through our corporate insurance

        17       program.

        18

        19       Q.   And the corollary of that is that you had no insurance

        20       for the wheat once it passed the ship's rail prior to the

        21       hostilities in March of 2003?

        22       A.   That's right.

        23

        24       Q.   However, at the conclusion of those hostilities, AWB

        25       did effect insurance to cover the wheat after it passed the

        26       ship's rail; is that not right?

        27       A.   I can't recall, sir.  I don't know.

        28

        29       Q.   You were not involved in that?

        30       A.   One of my insurance - or my insurance members may have

        31       been involved with that, but it's my best recollection or

        32       belief that Alia was contracted after the war and that the

        33       associated liability with respect to the wheat itself

        34       remained with Alia.  So I am unsure as to whether we took

        35       out additional insurance over and above a contractual

        36       relationship we had with Alia from then on.

        37

        38       Q.   Prior to March of 2003, would you not have expected

        39       AWB to have effected insurance for the wheat past the

        40       ship's rail if it had a contractual liability to distribute

        41       that wheat within Iraq?

        42       A.   Yes, and I am unsure as to what our insurance

        43       arrangements were.

        44

        45       MR AGIUS:   I will return to this later, Mr Commissioner,

        46       but I expect to be able to tender a bundle of insurance

        47       documents that we have located, indicating that during the
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         1       Oil-for-Food Program, there was in fact no insurance of the

         2       wheat by AWB past the ship's rail at Umm Qasr.

         3

         4       THE COMMISSIONER:   Q.   Mr Johnstone, it is correct, isn't

         5       it, that normally in a CIF contract, the insurance

         6       agreement would reflect the obligation under the contract,

         7       so that if you have CIF discharge port, the insurance

         8       policy would extend up to the discharge port, but if you

         9       had CIF in the governates of Iraq, you would expect the

        10       insurance to cover the ultimate obligation to distribute it

        11       in Iraq?

        12       A.   One would expect so, yes.

        13

        14       Q.   But as I understand it from this volume which is going

        15       to be tendered shortly, that wasn't the case with AWB.  It

        16       had insurance up to the ship's rail in Umm Qasr, but when

        17       it changed its arrangements in June 1999, it did not engage

        18       any further insurance to cover its obligation to deliver

        19       throughout Iraq?

        20       A.   I'm - 1999 was before I joined the company,

        21       Mr Commissioner.

        22

        23       Q.   I understand that.

        24       A.   I was unaware of that change.

        25

        26       Q.   There wasn't a change - that's the whole point - in

        27       the insurance arrangements.

        28       A.   Mmm-hmm.

        29

        30       Q.   But then after the incursion, when, in truth, AWB did

        31       make a contractual arrangement with Alia, they did engage

        32       insurance beyond the ship's rail.  Were you aware of that?

        33       A.   No, sir, I'm not.  I believed the status quo to be the

        34       same, such that we still did not retain insurance for

        35       inland deliveries within Iraq.

        36

        37       Q.   You may be right.  We will see what the documents say.

        38       A.   Yes.

        39

        40       MR AGIUS:   Q.   In respect of the document that's on the

        41       screen - that's the email from Mr Hogan to you of

        42       25 September 2001 - did you understand the last six lines

        43       on the second page to be indicating to you that in the

        44       event of an unsafe berth being declared for Umm Qasr, AWB

        45       was in a position to retain and withhold payment of the

        46       $8.8m that's referred to in those six lines, after

        47       25 September?
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         1       A.   Your question is whether I knew whether we were able

         2       to retain that?

         3

         4       Q.   What I am asking you is is that what you understood by

         5       what is said in the last six lines - that AWB was in a

         6       position to withhold US$8.8m?

         7       A.   I don't know whether we were in a position to

         8       contractually, sir, I don't know what the nature or terms

         9       of the contract we had with Alia or with Iraq in fine

        10       detail were, but by virtue of the fact that Dom has written

        11       that, I assume, then, that he feels that we are obliged to

        12       do so in order to protect AWB's grain interests.

        13

        14       Q.   And did you understand that to be a withholding of

        15       money from the Iraqis?

        16       A.   No, sir.

        17

        18       Q.   What did you understand to be what Mr Hogan was

        19       referring to in those six lines?

        20       A.   That if it is payment for inland transport fees, then

        21       I presumed that was for Alia.

        22

        23       Q.   You presumed that what he was speaking of was

        24       withholding second payments for inland transport fees that

        25       were otherwise due to Alia?

        26       A.   Yes.

        27

        28       Q.   Did you understand that that would be a withholding of

        29       fees otherwise due to Alia after the wheat had been

        30       distributed within Iraq?

        31       A.   With respect to - was it - are you saying was I aware

        32       of that, or?

        33

        34       Q.   No, did you understand that from what Mr Hogan had

        35       written?

        36       A.   The precise payment terms, matching off with the

        37       delivery schedule, sir, I have no real close recollection

        38       of those.  Suffice to say that if we pre-paid them for

        39       services, then at some stage later we would pay them again.

        40       I don't have any definitive knowledge of the linkage

        41       between the payment versus the service, sir.

        42

        43       Q.   Do you not read those six lines as meaning that "We

        44       are currently holding a certain amount of money on account

        45       of inland transport.  By the end of 26 September, after the

        46       UN certificate has issued for vessels which have completed

        47       discharge on 25 September, that amount of money will be



            .24/8/06 (71)              7081     D A JOHNSTONE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       US$8.8, and that in fact we can withhold that"?

         2       A.   If that's asking me to confirm that I understand that

         3       that's the sentence, then, yes, sir.

         4

         5       Q.   And did you not understand that that money would be

         6       being withheld as against wheat that would already have

         7       been delivered within Iraq?

         8       A.   If that's the factual nature of the memo, then, yes.

         9

        10       Q.   On what basis could AWB have withheld money due to

        11       Alia for inland transport of wheat that had already been

        12       delivered and distributed within Iraq as any method of

        13       protecting AWB from risk?

        14       A.   With respect to this, this would have been - my

        15       reading of this note would have been that it would have

        16       ensured that the government of Iraq, by virtue of Alia

        17       placing pressure on them - to ensure that our grain or our

        18       future sales were discharged at a healthy discharge rate

        19       and thus avoid demurrage.

        20

        21       Q.   What has this got to do with demurrage?  This has to

        22       do with the possibility of Umm Qasr being declared an

        23       unsafe port and inspectors being removed and AWB being left

        24       in a position where it is at risk.  It is two weeks after

        25       the World Trade Centre crumbled.  Surely that was the risk

        26       that this email was referring to?

        27       A.   The risk of terrorist attacks on Umm Qasr?

        28

        29       Q.   The risk of not being able to complete the trade with

        30       Iraq and the Iraqis being in a position where they have

        31       received wheat for which they have not yet paid, and AWB

        32       being at risk with ships on the water and being at risk of

        33       having to pay costs or directing ships to go to various

        34       ports -  did you not read the email?

        35       A.   Yes.

        36

        37       Q.   Well, you will see that the email goes on to talk

        38       about what the situation was in relation to redirection

        39       costs, what the situation was in relation to vessels

        40       waiting at the pilot station, what the situation was in

        41       relation to vessels waiting outside the Persian Gulf, and

        42       it indicates that the costs in relation to all of those

        43       matters would be costs to the buyer - that is, the IGB.

        44       And it is addressing AWB 's position in relation to risks

        45       that it might face in the event of Umm Qasr being closed,

        46       and in that regard it speaks of withholding US$8.8m.  The

        47       point I am trying to make with you is how could it be that
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         1       AWB would consider withholding $8.8m from Alia for wheat

         2       which would already have been delivered?

         3       A.   I don't understand the connection, sir.

         4

         5       Q.   What I am suggesting to you is that those six lines at

         6       the bottom of the second page only make sense if one has an

         7       understanding that the money that was being paid on account

         8       of inland transport was in fact being paid to the Iraqis.

         9       A.   As I've already said, that - as far as I was aware,

        10       that amount was due to Alia transport company, and I was

        11       not --

        12

        13       Q.   What about my question?  Does that paragraph, those

        14       six lines, make sense to you on any other basis than that

        15       the inland transport fees were being paid to the Iraqis?

        16       A.   As I have said, sir, from what I gathered, that amount

        17       was due to Alia transport company.

        18

        19       THE COMMISSIONER:   That doesn't answer the question,

        20       Mr Johnstone.

        21

        22       THE WITNESS:   Are you asking me to confirm your opinion on

        23       the note, sir, or --

        24

        25       MR AGIUS:   Q.   No, I'm asking you this question:  does

        26       that paragraph make sense to you on any other basis than

        27       that the inland transport fees were being paid to the

        28       Iraqis?

        29       A.   To be honest, I can't analyse it necessarily in that

        30       sense, but if that's your opinion, that's your opinion,

        31       sir.

        32

        33       Q.   It is not my opinion.  I am asking you to comment.

        34

        35       MR CLELLAND:   And he has commented three times,

        36       Commissioner.  The question moves easily between what he

        37       understood then, what he makes of it now, and what he has

        38       to say about Mr Agius's opinion that is being proffered in

        39       the form of a question, and he has answered it.

        40

        41       MR AGIUS:   With respect, I believe we haven't yet had an

        42       answer to that question, Mr Commissioner.  There is no

        43       doubt about the time.  I am speaking of it now.

        44

        45       Q.   Does that paragraph make sense to you - the question

        46       is in the present tense - on any other basis than that the

        47       inland transport fees were being paid to the Iraqis?
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         1       A.   In the present tense, sir, and knowing what I've known

         2       out of the course of this Commission, then, yes.

         3

         4       Q.   But it is not a thought that occurred to you at the

         5       time you received this email in September 2001?

         6       A.   No, sir.

         7

         8       Q.   Why not?

         9       A.   I can't answer that, sir.  I can't recall what

        10       I thought of at that time.  I was more concerned with the

        11       positioning of the ships with respect to our insurance and

        12       possible demurrage risk.

        13

        14       Q.   Was there any discussion at the meeting that followed

        15       your receipt of this email about AWB withholding money on

        16       account of inland transport in the event that Umm Qasr was

        17       declared an unsafe berth?

        18       A.   Not that I can recall, sir.

        19

        20       Q.   Did you do anything with that information that

        21       Mr Hogan had imparted to you in the email?

        22       A.   No, sir.  I took that information to be informing me

        23       as to the strategy that the IS&M team had with respect to

        24       managing the Iraq contracts.

        25

        26       Q.   Did you distribute that email to any of the persons

        27       who attended the corporate risk committee at 1.30pm on that

        28       same day - an hour and a quarter after you had received it?

        29       A.   To be honest, I can't recall that I did.

        30

        31       Q.   Would it have been your practice to do so?

        32       A.   No, sir.

        33

        34       Q.   Would it have been your practice not to do so?

        35       A.   No.

        36

        37       Q.   What was the purpose then in having Mr Hogan provide

        38       this information to you?

        39       A.   The primary purpose, from my perspective, was settled

        40       in and around the operational risks associated with the

        41       contracts and the cost to the pool of diverting vessels,

        42       seeking other ports and down-selling cargoes, and if there

        43       were any vessels that may have - that the cargo damaged in

        44       any way, shape or form from an insurance perspective.

        45

        46       Q.   But what would you have done with that email, then, if

        47       you didn't distribute it?
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         1       A.   The emails - the Iraq summary that was commenced by

         2       Dom was produced as a result of 9/11 and produced for some

         3       period of time.  It was distributed to other senior

         4       managers to let - basically to inform us as to what the

         5       IS&M's strategy was in and around the Iraq contracts.

         6

         7       Q.   So those senior managers included Mr Goodacre and

         8       Ms Scales?

         9       A.   I believe so, yes.

        10

        11       Q.   Who else would you have distributed the email to?

        12       A.   I wouldn't have distributed it.  Dom Hogan distributed

        13       it, sir.  I was one recipient of that.  It generally would

        14       have been given to senior managers associated with the

        15       commercial contract and the national pool management.

        16

        17       Q.   So as far as my question, which is what you would have

        18       done with the email, you would have simply retained it but

        19       not further distributed it?

        20       A.   Yes.

        21

        22       Q.   And you can't recall informing the board or the

        23       corporate risk committee of the board of any of the content

        24       of the email?

        25       A.   I can't recall so, no.

        26

        27       Q.   Is it likely that you did?

        28       A.   It's possible, sir, yes.  The corporate risk board

        29       committee was a committee that met and discussed corporate

        30       risk matters with respect to AWBI, and then with respect to

        31       AWB Limited.  Generally, the discussion in and around risk

        32       was provided by the general management in each of those

        33       areas, sir.

        34

        35       Q.   Do you have a copy of your statement together with the

        36       annexures?

        37       A.   Yes, sir.

        38

        39       Q.   Could we go to what is annexure 7 to your statement,

        40       if I have the numbers right.  That should be a memo to the

        41       CRRC committee members from Michael Long, of 16 September.

        42       We have it as exhibit 23.  Could we bring up, please,

        43       WST.0041.0071.  You have referred in your statement to

        44       notes that you have made concerning Tigris Petroleum.

        45       There is one at annexure 6, which I would invite you to

        46       look at.  It simply reads:

        47
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         1            Tigris Petroleum would like to recover

         2            their --

         3

         4       I can't read the next word.

         5       A.   "Shipment", sir.

         6

         7       Q.

         8            ... their shipment through the $6 discount

         9            (US$7 a metric tonne).

        10

        11       A.   That's million, USD7 million, sir.

        12

        13       Q.   Seven million, thank you.  So you understood from that

        14       that there was a debt due to Tigris?

        15       A.   The meeting of 12 September, as I've said in my

        16       statement, Michael Long outlined that to be the case.

        17

        18       Q.   So my question - you understood from that meeting that

        19       there was a debt due to Tigris?

        20       A.   There was a debt due to Tigris from the IGB, yes.

        21

        22       Q.   From the IGB?

        23       A.   Yes.

        24

        25       Q.   And then you received this memo of 16 September 2002.

        26       Did you receive it?

        27       A.   Yes.

        28

        29       Q.   It confirmed that there was a debt due to Tigris from

        30       the IGB?

        31       A.   Yes.

        32

        33       Q.   It referred to the compensation claim of US$6 per

        34       tonne on approximately 300,000 metric tonnes?

        35       A.   Yes.

        36

        37       Q.   It says nothing about AWB or AWBI being in a position

        38       to earn a success fee if it assisted Tigris in recovering

        39       the debt that was due to it.  Were you told anything about

        40       that by Mr Long or by anybody else as at 16 September 2002?

        41       A.   I can't recall whether Mr Long at the CRRC meeting of

        42       12 September mentioned whether there was any collection fee

        43       involved with this transaction, sir, no.

        44

        45       Q.   You had suggested to him, had you not, and I am just

        46       finding it in your statement.  At page 4, paragraph 15, you

        47       said:
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         1

         2            I also recall that I said to Michael Long

         3            that the CRRC did not have authority to

         4            make any decision regarding the recovery

         5            and payment of the moneys to Tigris and

         6            that the matter would ultimately need to be

         7            raised at ELG level.  I also recall that

         8            I said that IS&M should request that the

         9            matter be referred to AWB Legal department

        10            to form a legal review of the matter.

        11

        12       Would you not have expected, if Mr Long had told you about

        13       the US$500,000 success fee on 12 September that it would be

        14       included in his memo of 16 September, given your discussion

        15       with him at the 12 September meeting?

        16       A.   Oh, I'm not sure, sir, as to whether it would or

        17       wouldn't have been put in.

        18

        19       Q.   Your statement at paragraph 16, in speaking of a

        20       conversation that you had shortly after the 12 September

        21       meeting, says:

        22

        23            I recall that I said words to Michael Long

        24            to the effect that IS&M needed to prepare a

        25            full summary of the matter for the CRRC to

        26            consider and that that summary should

        27            contain proof of related wheat contracts by

        28            BHP and any assignments of debt and to also

        29            request that the matter be reviewed by AWB

        30            Legal department.

        31

        32       Your words were that "IS&M needed to prepare a full

        33       summary".  Would it not follow that if you said that to

        34       Michael Long, and if he had already told you about the

        35       $500,000 success fee, you would have expected there to be

        36       some reference to it in the memo that he did prepare?

        37       A.   If this was a full summary, yes, sir, I would expect

        38       that to be the case.

        39

        40       Q.   Because you asked him for a full summary, didn't you?

        41       A.   Yes.

        42

        43       Q.   And you expected that he would provide you with what

        44       you asked for?

        45       A.   Yes.

        46

        47       Q.   When you got this document in September of 2002, did
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         1       it strike you that it was less than a full summary?

         2       A.   No, sir.  It came with a number of attachments.  Those

         3       attachments were the historical contracts, the BHP

         4       contracts and the assignment of the debt to Tigris.  If it

         5       wasn't - if Michael had mentioned the $500,000, then maybe

         6       I would have recognised that it wasn't a complete summary,

         7       but at that time I felt that was a reasonable summary of

         8       the situation that needed to be discussed and reviewed by

         9       Legal.

        10

        11       Q.   Is it likely, therefore, that he did not mention to

        12       you the US$500,000 success fee or recovery fee, given that

        13       it doesn't appear in this memorandum?

        14       A.   To be honest, sir, I can't recall whether (a), he did

        15       or didn't mention it or whether it was likely.

        16

        17       Q.   Given that it is not in the memo, is it likely that he

        18       had not earlier mentioned it to you?

        19       A.   That may be the case.  I'm not sure, sir.

        20

        21       Q.   Had you asked him to request AWB Legal to review the

        22       file and to advise the CRRC if IS&M was authorised to

        23       negotiate a settlement of the Tigris debt?

        24       A.   I can't recall whether I asked him to advise Legal to

        25       tell us of the result of their examination.  All I can

        26       recall is that I certainly referred that to Legal for

        27       review.  I can't recall the - recommending that that come

        28       back to myself.

        29

        30       Q.   When you say you referred it to Legal for review, did

        31       you do that through Mr Long or did you do it yourself?

        32       A.   Sorry, I asked Mr Long to refer that to Legal for

        33       review.

        34

        35       Q.   So do you accept what is on page 2 of this document -

        36       if we could go to page 0072 at the paragraph numbered 11,

        37       do you accept that as a fair summary of what had you asked

        38       Mr Long to do?

        39       A.   Yes.

        40

        41       Q.   Can I ask you now to go to your annexure 10.  This is

        42       a memorandum to Messrs Geary and Long, copied to you,

        43       amongst others.  Could we bring up, please, WST.0041.0099.

        44       It is what we know as the 7 February memorandum.  You will

        45       see that in the second-last and last line of the first

        46       paragraph, there is a reference to:

        47
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         1            AWB will repay this debt back to Tigris

         2            less an agreed recovery fee of USD 500 K on

         3            a pro rata basis as tonnage is shipped.

         4

         5       Was that the first time you had obtained that information?

         6       A.   I can't recall, sir, but that's the first time

         7       certainly in a written form that I saw the $500,000 fee.

         8

         9       Q.   It speaks of paying it "on a pro rata basis as tonnage

        10       is shipped", and therefore seems to link it - that is,

        11       linking the payment - with the sale of wheat to the Iraqis

        12       or to somebody; would you agree with that?

        13       A.   Yes.

        14

        15       Q.   Is that what you had been told?

        16       A.   Yes - well, the pro rata basis component, I'm not

        17       sure, but certainly it was linked with the contracts to

        18       Iraq.

        19

        20       Q.   Well, as at 7 February 2003, after you'd read this

        21       memo, what did you understand was meant by that last

        22       sentence:

        23

        24            AWB will repay this debt back to Tigris

        25            less an agreed recovery fee of USD 500 K on

        26            a pro rata basis as tonnage is shipped?

        27

        28       A.   In essence, that would have been a payment on the

        29       basis of the tonnage being shipped to Iraq, then they would

        30       repay to Tigris on a similar basis; as the amount or the

        31       debt was recovered for Tigris, it would be then channelled

        32       or repaid to them.

        33

        34       Q.   Had Mr Long or anybody else discussed with you before

        35       7 February the plan to uplift or inflate the price of wheat

        36       in a contract - that is, wheat for sale to Iraq - on the

        37       basis that a portion of the purchase price would be paid by

        38       AWB to Tigris?

        39       A.   Prior to that, no, sir.

        40

        41       Q.   So your first knowledge of that process was your

        42       reading of this memo?

        43       A.   Yes.

        44

        45       Q.   What did you do when you learnt that?

        46       A.   With respect to this, this was a note to Mr Geary and

        47       Mr Long, from Chris Whitwell.  I had presumed that the
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         1       matter had been, or was being, reviewed by the ELG with

         2       respect to the whole Tigris transaction.  The rationale for

         3       the reference or the referral back through to Legal and the

         4       ELG was because it was certainly a non-standard business

         5       transaction.  From my perspective, certainly that required

         6       that degree of authority and, secondly, required review by

         7       Legal to make sure that was legally possible.

         8

         9       Q.   So what did you do when you read this memo and you

        10       learnt of the mechanism that was being proposed?

        11       A.   With respect to that, I had looked at all of the

        12       issues - there were a number of issues outlined in that

        13       note.  There was legal opinion with respect to that and the

        14       fact that that was to be addressed by Mr Geary.  I didn't

        15       do anything specifically with respect to that.

        16

        17       Q.   Did it strike you that the payments by Iraq and the

        18       receipt of the money by AWB from the UN escrow account

        19       might be contrary to UN sanctions?

        20       A.   With respect to that, that point was laid out in the

        21       "Issues" section, yes.

        22

        23       Q.   So did you form a view that the process might well

        24       involve a breach of UN sanctions?

        25       A.   On the basis of that note in the "Issues" section,

        26       that was certainly a risk associated with that transaction,

        27       yes.

        28

        29       Q.   What was your title at the time at AWB?

        30       A.   My title was chief risk officer.

        31

        32       Q.   What did you do, as chief risk officer, about that

        33       risk?

        34       A.   With respect to Tigris, as I had indicated

        35       in September '04, I instructed Michael to have Legal review

        36       the matter to see whether it was legal, and with respect

        37       to - and also to - because Legal were reviewing the

        38       authority levels within the company, to find out at what

        39       level in the company, within the company, had the authority

        40       to approve that and that the matter should - because the

        41       Tigris matter was associated with, or Charles Stott was

        42       associated with that on both sides of the fence with

        43       respect to BHP and AWB, I felt that that was a matter, and

        44       the fact that it was certainly not in our normal course of

        45       business, I felt that that was a matter that should have

        46       been aired and discussed and reviewed at the ELG level.

        47
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         1       THE COMMISSIONER:   Q.   I may have it wrong.  You spoke of

         2       discussion with Mr Long in 2004.  The question you were

         3       asked related to this memorandum in February 2003.

         4       A.   Sorry, I meant to say September 2002.  That was at and

         5       around the CRRC meetings.

         6

         7       Q.   Yes, but the point that the questioner just asked you

         8       about was this:  you said you'd read the memorandum, you

         9       appreciated that it contained a statement that there was a

        10       risk AWB would breach United Nations sanctions.  You said

        11       you were the chief risk officer.  The question you were

        12       asked was what did you do, as chief risk officer, in

        13       relation to that risk?  Is the answer nothing?

        14       A.   Because the memo had gone to Jim Cooper in Legal, and

        15       that I'd requested that to be the case, and because that

        16       note had gone to Mr Geary for his opinion, off the back of

        17       that, the answer is no, sir.

        18

        19       Q.   "No" meaning nothing?

        20       A.   No, that's right.

        21

        22       MR AGIUS:   Q.   In the course of an earlier answer you

        23       said:

        24

        25            ... because Legal were reviewing the

        26            authority levels within the company, to

        27            find out at what level in the company,

        28            within the company, had the authority to

        29            approve that ...

        30

        31       What gave you to believe that Legal were reviewing the

        32       issue of authority levels within the company and who had

        33       authority to approve this plan?

        34       A.   The legal department were evaluating - as best I can

        35       recall, the legal department were evaluating the authority,

        36       delegations and authorisations structure within the company

        37       and ultimately, as a result of that, designed the reserve

        38       power system that we currently had in place.  I believe

        39       they were reviewing that at the time.

        40

        41       Q.   In connection with this Tigris matter or generally?

        42       A.   Generally, sir.

        43

        44       Q.   So it had nothing specifically to do with this Tigris

        45       matter?

        46       A.   I was not aware of the level - the delegation level at

        47       which this non-standard transaction could be approved, sir,
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         1       so hence the reference back through to Legal.

         2

         3       Q.   But Legal had already seen this and provided their

         4       opinion prior to 7 February 2003, had they not?

         5       A.   I had never seen any opinion with respect to the

         6       Tigris matter from Legal, sir.

         7

         8       Q.   You will see the document itself says on the second

         9       page, at 0100:

        10

        11            AWB Legal opinion in this regard is set out

        12            below.

        13

        14       Did that not indicate to you that Legal had already

        15       provided an opinion in relation to what was being proposed?

        16       A.   The legal opinion with respect to that, sir - in

        17       reading it at that time I thought that was the case.  In

        18       rereading it recently, the legal opinion that is provided

        19       refers to the payments of the iron filings back through

        20       Iraq.  So to distinguish the two, I believe that I had

        21       never seen - this legal opinion relates to those iron

        22       filings and the reimbursement for that, as distinct from

        23       the Tigris matter.

        24

        25       Q.   So you never read the legal opinion in this document

        26       as in any way relating to the Tigris matter at all?

        27       A.   In rereading the note recently, that's the case, yes.

        28       At the time, I skimmed the note and thought that a legal

        29       opinion had been received.  In rereading it specifically

        30       with respect to Tigris, that's not the case.

        31

        32       Q.   Did you ever see - I don't want to know the content of

        33       it, if you did - a legal opinion from AWB Legal - that is,

        34       internal lawyers - dealing with the matter that had been

        35       referred to in the 16 September '02 memo?

        36       A.   No, sir.

        37

        38       Q.   To this day you have never seen such an opinion?

        39       A.   That's right.

        40

        41       Q.   Do you know whether that matter referred to in the

        42       16 September memo was ever the subject of a legal opinion

        43       by internal lawyers at AWB?

        44       A.   No, I don't.

        45

        46       Q.   Do you know whether it was ever the subject of an

        47       opinion of external lawyers?
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         1       A.   No, I don't, sir.

         2

         3       MR AGIUS:   I see the time, Mr Commissioner.  I am just

         4       going on to a new matter.

         5

         6       THE COMMISSIONER:   Very well.  I will adjourn until

         7       2 o'clock.

         8

         9       LUNCHEON ADJOURNMENT
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         1       UPON RESUMPTION:

         2

         3       MR AGIUS:   Q.   We know from your statement, Mr Johnstone,

         4       annexure 11, that Mr Lindberg, on 20 March 2003,

         5       restructured the emergency response team as an ELG

         6       subcommittee.  You were to act as executive officer and

         7       overall response coordinator in relation to that

         8       subcommittee of the ELG.  Did you at that time become an

         9       ELG member?

        10       A.   No.

        11

        12       Q.   If we could bring up, please, what is annexure 14 to

        13       your statement - WST.0041.0109 - this is a memorandum from

        14       Mr Whitwell to others, copied to you, in which he says:

        15

        16            I confirm that with the agreement of the

        17            Pool and the (Iraq Emergency response

        18            committee) it has been agreed to provide

        19            for a payment of a commission to Tigris

        20            Petroleum that was agreed at time of

        21            concluding contract.

        22

        23       And then the memo goes on to record the value of the

        24       commission and its method of accumulation and its

        25       relationship to contracts 1670 and 1680.  You said in your

        26       statement that you have no recollection of the IERC

        27       agreeing to such payment of a commission to Tigris, and you

        28       go on to say:

        29

        30            And in this regard I believe this

        31            memorandum to be inaccurate.

        32

        33       You say it is your recollection that Tigris was not

        34       discussed at IERC meetings.  Did you receive this

        35       memorandum that was copied to you on or about 26 August

        36       2003?

        37       A.   Yes.

        38

        39       Q.   At that time, did you correct it?

        40       A.   No, I didn't.

        41

        42       Q.   In other words, did you make contact with Mr Whitwell

        43       or to any of the named recipients of the document to inform

        44       them that the agreement of the IERC had not been obtained?

        45       A.   No, I didn't.

        46

        47       Q.   Is there any reason why not?
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         1       A.   The thinking that I had at the time was that the pool

         2       had authorised that particular commission, or, given that

         3       it wasn't the Iraq emergency response committee, I had

         4       assumed that the pool management had authorised that.

         5

         6       Q.   Yes, but the memo was telling you that it had been

         7       authorised by the pool and the IERC.  More importantly, it

         8       was telling Messrs Owen, Chinlook Tan, Messrs Aucher,

         9       Johnson and Long that the IERC had agreed to the provision

        10       of or the payment of a commission.  Didn't you want to

        11       correct that?

        12       A.   At that point in time I probably should have corrected

        13       that, yes, but I didn't.

        14

        15       Q.   This memo speaks of payment of a commission to Tigris

        16       Petroleum.  You would have observed from the 7 February

        17       memo that there was no reference to the payment of a

        18       commission but, rather, the payment by the IGB of a debt to

        19       Tigris through AWB, for which AWB was to receive a $500,000

        20       success fee.  Did this come as a surprise to you to see

        21       that now the arrangement was being described as one of a

        22       commission being paid to Tigris?

        23       A.   I didn't place too much credence on that word, sir,

        24       no.  I thought that that was with reference to the debt

        25       plus interest.  So I didn't take note of that particular

        26       word.

        27

        28       THE COMMISSIONER:   Q.   Under this arrangement, there is

        29       no debt plus interest?

        30       A.   No, that's right.  Well, it's not referred to it on

        31       that basis, no.  It is referred to it as a commission, yes.

        32

        33       MR AGIUS:   Q.   It is referred to it as a commission in

        34       the third line and each of the payments is by inference

        35       referred to as commissions in the second-last line of the

        36       first paragraph, where the author says:

        37

        38            Would you therefore kindly advise the

        39            relevant interest rate for these

        40            commissions --

        41

        42       Plural --

        43

        44            (to be reported to Tigris) ....

        45

        46       The word "commissions" in the plural is also in the middle

        47       of that paragraph.  Doesn't this change the whole nature of
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         1       the relationship between AWB and Tigris concerning the

         2       US$7.8m?

         3       A.   Yes, it does.

         4

         5       Q.   So it is not just a matter of a word; it is a matter

         6       of a description of a relationship which creates an

         7       obligation on AWB to pay a commission, as opposed to being

         8       the conduit for the payment of a debt.  Surely you

         9       understood the significance of the difference between those

        10       two positions, did you not?

        11       A.   At the time that I read the note, I didn't make that

        12       distinction.  I was always of the opinion that it was a

        13       collection of the debt and interest.

        14

        15       Q.   So may we take it then that you didn't speak to

        16       Mr Whitwell about his apparent recasting of the

        17       relationship?

        18       A.   No, sir.

        19

        20       Q.   Nor did you speak to anybody else who is named as a

        21       recipient of this memo?

        22       A.   No.

        23

        24       Q.   It never occurred to you that if the pool had agreed

        25       to this arrangement, it might well have been of the view

        26       that it was agreeing to the arrangement as spelt out in

        27       this memo - that is, the payment of a commission - rather

        28       than what the arrangement was that you had been led to

        29       believe, that it was the payment of a debt by the IGB?

        30       A.   I don't know what the pool would have surmised they

        31       were approving, sir, whether it was a debt or a commission.

        32

        33       THE COMMISSIONER:   Q.   Who did you understand Mr Whitwell

        34       to be referring to when he said "the pool"?

        35       A.   It would have been Sarah Scales, the general manager

        36       of AWBI, and/or David Johnson, the manager of the national

        37       pool.

        38

        39       MR AGIUS:   Q.   This memorandum is dated 26 August.  Can

        40       we bring up, please, exhibit 318.  I am sorry, I should

        41       give you the barcode number.  It is AWB.0202.0074.  Could

        42       we go to page 0075.  You see Mr Whitwell on 27 August

        43       copied to you a memorandum on the Tigris commission.  Do

        44       you see that?

        45       A.   Yes.

        46

        47       Q.   Then, working forward, if we go to page 0074, later on
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         1       that day Tony Au has written to Chris Whitwell, copied to

         2       you, an email concerning Tigris commission, which I suggest

         3       to you makes plain that this was not being regarded as AWB

         4       assisting Tigris to collect a debt, but it was being in

         5       fact regarded as the payment of a commission due to Tigris.

         6       Would you read that email.  Do you agree with me that there

         7       is no way one could interpret that email upon the

         8       understanding that the payment of the US$7,875,000 referred

         9       to therein was being thought of as a passing on of a debt

        10       from the IGB to Tigris?

        11       A.   That's not how it is represented there, sir, I agree.

        12

        13       Q.   Well, did you notice that on 27 August 2003, when this

        14       email was sent to you?

        15       A.   As I said before with the other email, sir, I didn't

        16       make that distinction, no.

        17

        18       Q.   But how could you not make that distinction if you

        19       read this email?

        20       A.   I'm just telling you exactly what I recall at that

        21       particular time, sir.  I didn't make any distinction

        22       between the commission or the wording of it as a commission

        23       versus the recovery of the debt.

        24

        25       THE COMMISSIONER:   Q.   How could there be an interest

        26       component if it is payment of a commission?

        27       A.   With respect to the interest component, one could - it

        28       could be one of two things:  it is either the interest

        29       component on the original wheat sale contract amount, or it

        30       is the accruement of interest as we received the funds,

        31       such that Tigris received the amount due plus interest

        32       earned on the moneys received from when we received it.

        33

        34       Q.   If the obligation is, as per the 26 August memorandum

        35       which we have just looked at, the payment of a certain

        36       amount, US$7.875 per metric tonne by way of commission, how

        37       would interest arise?

        38       A.   If we collect the sum of money of 7 million --

        39

        40       Q.   No, you are not collecting anything; you are paying

        41       interest on a commission.

        42       A.   Yes.  I can see your point.

        43

        44       MR AGIUS:   Q.   Is it the case that you knew at the time

        45       that this collection of a debt passing to Tigris was being

        46       rebadged as the payment of a commission?

        47       A.   As I've indicated before, sir, I didn't make that
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         1       distinction, no.  Upon reading that now, yes, that appears

         2       to be the case.

         3

         4       Q.   What's different now?  Why is it that you read it one

         5       way now and that you didn't read it that way in August of

         6       2003?

         7       A.   I can't explain that, sir.

         8

         9       Q.   It is the same words?

        10       A.   Exactly.  But reading this with a critical eye with

        11       respect to liability and associated responsibilities

        12       attached with it, then, yes.

        13

        14       Q.   But isn't that what you were meant to be doing

        15       in August 2003 as the chief risk officer?

        16       A.   I received an innumerable amount of emails in the

        17       course of a day.  As I said, if I had have read that with a

        18       critical eye, then, yes, I might have made that

        19       distinction, but at that particular point in time I didn't.

        20

        21       Q.   You see, I'm not suggesting to you, Mr Johnstone, that

        22       you were negligent in August of 2003; I am suggesting that

        23       you were complicit - that is, that you knew what was going

        24       on?

        25       A.   No, I reject that totally, sir.

        26

        27       Q.   Mr Johnstone, if you had made the distinction, or if

        28       that distinction had registered with you in August 2003

        29       when you read either the memo or the email, what would you

        30       have done about it?

        31       A.   I would have questioned that with Mr Chris Whitwell.

        32

        33       Q.   You would have wanted to know how it could be that the

        34       collection and passing on of a debt had changed into the

        35       obligation to pay a commission?

        36       A.   Yes.

        37

        38       Q.   And would you have documented it in some way?

        39       A.   Absolutely.

        40

        41       Q.   May we take it that you did not?

        42       A.   That's right.

        43

        44       Q.   There are just one or two other matters, Mr Johnstone.

        45       I just want to be certain that I have covered it all with

        46       you.  We have a business risk review recommendations

        47       international trading document from Arthur Andersen, which
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         1       is annexure 21 of your statement.

         2

         3       MR AGIUS:   A confidentiality order has been made in

         4       relation to this document.  I wish to take the witness to

         5       pages 0216 and 0217.  I would ask my learned friend if he

         6       is able to look at those pages to see whether or not there

         7       is any reason why they ought not be made public.  They are

         8       0216 and 0217 of what is annexure 21 to the statement.

         9

        10       MR JUDD:   Our copy doesn't have the numbers on.  Could you

        11       give us some other indication?

        12

        13       THE COMMISSIONER:   It is paragraphs 1.1, 1.2, and the next

        14       page has 1.3 on it.

        15

        16       MR JUDD:   1.1, 1.2 and 1.3?

        17

        18       THE COMMISSIONER:   Yes.

        19

        20       MR AGIUS:   It is the third and fourth pages of the

        21       annexure.

        22

        23       MR JUDD:   We are content with my friend exposing that,

        24       Commissioner.

        25

        26       THE COMMISSIONER:   Thank you.  I will mark that document,

        27       WST.0041.0214 and 0216 and 0217 as a separate exhibit.

        28

        29       EXHIBIT #1038 THREE PAGES FROM "BUSINESS RISK REVIEW

        30       RECOMMENDATIONS INTERNATIONAL TRADING" DOCUMENT FROM ARTHUR

        31       ANDERSEN, BARCODED WST.0041.0214, WST.0041.0216 AND

        32       WST.0041.0217

        33

        34       MR AGIUS:   Q.   You won't be of any disadvantage,

        35       Mr Johnstone, because you have the whole of the document

        36       before you, do you not, as an annexure in paper form?

        37       A.   Yes.

        38

        39       Q.   This was an Arthur Andersen document, "Business Risk

        40       Review Recommendations International Trading", December

        41       2000.  Who had responsibility for driving these

        42       recommendations within AWB at that time?

        43       A.   It would have been a combination of myself and the

        44       gentleman - Mr Stott.

        45

        46       Q.   If you would go to the boxed paragraphs on pages 3

        47       and 4, the table of recommendations, did you, in December
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         1       of 2000 or thereafter, attend to the four dot point

         2       recommendations in paragraph 1.1?

         3       A.   Not in a specific sense, no, sir.

         4

         5       Q.   Do you know whether anybody did?

         6       A.   With respect to assessing an ethical culture or

         7       conducting an ethical cultural review, I don't believe

         8       there was one.  The only time that would have been done

         9       would have been in an informal sense when we conducted two

        10       internal audits in 2001 and 2004 within the international

        11       marketing area.

        12

        13       Q.   What about dot points 2, 3 and 4?

        14       A.   With respect to the transparent environment, the

        15       corporate code of conduct was rereleased 2001, and all

        16       employees were asked to sign and recognise that particular

        17       code of conduct.

        18

        19            With respect to controls, I relied upon the instituted

        20       internal audit to conduct some testing in around about May

        21       of that year, and from the controls perspective, I relied

        22       upon that report.

        23

        24            With respect to education of staff on risk controls

        25       and expectations of AWB, I left that to the corporate code

        26       of conduct document.

        27

        28       Q.   You referred to the corporate code of conduct document

        29       in 2001.  Is that the document that some staff refused to

        30       sign?

        31       A.   I don't know how many staff refused to sign that, sir.

        32

        33       Q.   Do you know that some did?

        34       A.   Some did refuse to sign it?

        35

        36       Q.   Yes.

        37       A.   No.

        38

        39       Q.   Do you know whether any refused to sign it?

        40       A.   No, I don't.

        41

        42       Q.   Do you know whether persons refused to sign a code of

        43       corporate conduct the year before, in the year 2000?

        44       A.   No, sir.  I only joined the AWB in January 2001.

        45

        46       Q.   But nobody had told you what the history in relation

        47       to the acceptance of the code of conduct was?
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         1       A.   No, sir.

         2

         3       Q.   Was there code of conduct and ethics training

         4       conducted with AWB employees?

         5       A.   The only time that there would have been some

         6       training would have been when employees commenced with

         7       the organisation.  I'm not aware of any training that

         8       HR conducted, sir.

         9

        10       Q.   If we could go to what is annexure 22 to your

        11       statement, I would ask my learned friend to look at

        12       paragraphs 2.1.12 and 2.1.13 and the first recommendation

        13       over the page.  Whilst that is being looked at, what were

        14       the informal internal audits that were being conducted in

        15       2001 and 2004?  What was the subject of the audit?

        16       A.   Sorry, they weren't informal.  The formal audits, they

        17       were audits of the international marketing area in 2001 and

        18       late 2003/2004.

        19

        20       THE COMMISSIONER:   Q.   Financial audits?

        21       A.   No, sir, internal audits of operational processes and

        22       controls.

        23

        24       MR AGIUS:   Q.   Audits designed to test whether or not,

        25       for example, AWB had written contracts in respect of

        26       services for which it was paying a fee?

        27       A.   It was in relation to our wheat marketing contracts.

        28

        29       Q.   What about in relation to what you believed to be your

        30       contract with Alia as a trucking service provider in Iraq?

        31       Would you have expected the audits in, for example, 2001,

        32       to have discovered, if it be the case, that there was no

        33       written contract with Alia to transport the wheat within

        34       Iraq?

        35       A.   That may or may not have been the case, depending upon

        36       the sampling that the audit does.  In any internal audit,

        37       there was only a sample set of contracts selected for

        38       review.

        39

        40       Q.   Who conducted the audit in 2001?

        41       A.   Arthur Andersen's team.

        42

        43       Q.   Did you establish the parameters of the report as part

        44       of the brief that you gave Arthur Andersen?

        45       A.   Yes.

        46

        47       Q.   Did those paramaters include auditing for a contract
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         1       in the circumstances that I indicated - the contract for

         2       the provision of inland trucking in Iraq, in association

         3       with the Iraq contracts?

         4       A.   Not specifically, no.

         5

         6       THE COMMISSIONER:   Q.   Did you know that AWB was paying

         7       on account of so-called transport costs in Iraq something

         8       slightly shy of $100m a year?

         9       A.   At that time, no.  I was only new to the company and

        10       wasn't completely understanding of the full business

        11       activity of the national pool at that time.

        12

        13       Q.   But wouldn't you expect any audit of processes to have

        14       examined that item?

        15       A.   With respect to our audits, yes, I would have expected

        16       some degree of financial assessment of the audit area in

        17       order to then determine where testing needed to be

        18       conducted.

        19

        20       Q.   Did you see the results of the 2001 audit?

        21       A.   Yes.

        22

        23       Q.   And it was not apparent to you, from what you saw,

        24       that there had been any auditing of, to use a loose

        25       expression, AWB's relationship with Alia?

        26       A.   No.

        27

        28       Q.   Had there been any auditing of AWB's relationship with

        29       the IGB?

        30       A.   No.

        31

        32       Q.   And by "relationship", I mean contractual or other

        33       commercial relationship; you understand that?

        34       A.   That's my understanding.  No.

        35

        36       Q.   Was not AWB International sales and marketing and

        37       chartering's relationship with IGB touched upon in Arthur

        38       Andersen's work during the year 2000?

        39       A.   Yes, it was.

        40

        41       Q.   Was it not considered wise then in 2001 to go back and

        42       to audit for the very things that Arthur Andersen had

        43       exposed in its December report of the year 2000?

        44       A.   With respect to their work, I instituted three

        45       internal audits - one of chartering, one of trade finance

        46       and one in the international marketing area.

        47
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         1       Q.   But not in respect of AWB's relationship with the IGB

         2       or with Alia?

         3       A.   Not in any specific terms, no.

         4

         5       Q.   Why not, given what Arthur Andersen had said in

         6       their December 2000 report about the commercial

         7       relationship between AWB and the IGB?

         8       A.   One would have expected them to include that in their

         9       sample test, yes.  But that didn't occur.

        10

        11       Q.   And you found out about that in 2001, that that had

        12       not occurred?

        13       A.   Yes.

        14

        15       Q.   What did you do about that?  Did you instigate another

        16       audit?

        17       A.   No, sir.

        18

        19       Q.   What, that just went through to the keeper, did it?

        20       A.   With respect to focus on the Iraq contracts within the

        21       confines of that review, yes.

        22

        23       Q.   And was that because you made a decision in that

        24       regard or was it because you were directed in that regard?

        25       A.   I wasn't directed in that regard and I did not make

        26       any decision in that regard.

        27

        28       Q.   So it just wasn't addressed?

        29       A.   No.

        30

        31       THE COMMISSIONER:   2.12 and 2.13, is it?

        32

        33       MR JUDD:   We have no objection to those.

        34

        35       THE COMMISSIONER:   I shall add that page, WST.0041.0235

        36       and the next page.

        37

        38       MR JUDD:   Is it the first box or the first reference --

        39

        40       THE COMMISSIONER:   The first box headed "Key

        41       Recommendations", on page WST.0041.0236.  Those two pages

        42       will be added to exhibit 1038.

        43

        44       EXHIBIT #1038 ADDITION OF TWO PAGES, BARCODED

        45       WST.0041.0235-0236

        46

        47       MR AGIUS:   Q.   Do you have what is page 13 of this
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         1       annexure - this is annexure 22 - Mr Johnstone?

         2       A.   Yes.

         3

         4       Q.   Do you see the finding "Legal are not advised of all

         5       contracts, appeared to be limited interaction with Legal in

         6       relation to entry into contracts" and the recommendation

         7       and the comments of management?  Were you involved in

         8       driving those recommendations?

         9       A.   Driving those recommendations with respect to the

        10       international marketing contracts was the responsibility of

        11       Charles Stott and Michael Long.

        12

        13       Q.   Over the page, the first key recommendation:

        14

        15            Conduct an assessment of the ethical

        16            culture at AWB.

        17

        18       The comments that we see, are these AWB management comments

        19       or Arthur Andersen comments?

        20       A.   They are AWB management comments.

        21

        22       Q.   It says:

        23

        24            No formal assessment of ethical culture has

        25            been conducted to date other than

        26            informally in the two reviews conducted in

        27            international marketing in 2001 and 2003/4.

        28

        29       That's your evidence today, is it?

        30       A.   Yes, sir.

        31

        32       Q.   Can I ask you to go to the document at guide card 23.

        33       This is a review of international sales contract

        34       execution, June 2001.  Is this the informal audit of 2001

        35       that you were referring to?

        36       A.   It is not the informal audit, sir.  Yes, it was an

        37       internal audit.

        38

        39       Q.   Is this what you were referring to?

        40       A.   Yes.

        41

        42       MR AGIUS:   I wonder if my learned friend would look at

        43       pages 5, 6 and 8.

        44

        45       MR JUDD:   I have no objection.

        46

        47       MR AGIUS:   I tender WST --
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         1

         2       THE COMMISSIONER:   I shall add WST.0041.0249; 0250 and

         3       0252 to exhibit 1038.

         4

         5       EXHIBIT #1038 ADDITION OF DOCUMENTS BARCODED WST.0041.0249

         6       WST.0041.0250 AND WST.0041.0252

         7

         8       MR AGIUS:   Q.   Mr Johnstone, would you look at page 5,

         9       which we have as page 0249.  The document gives you

        10       responsibility for the agreed action there set out in

        11       relation to delegations.  Did you carry out the agreed

        12       action there set out?

        13       A.   The delegations were designed with Michael Long, and

        14       that was completed in early 2002.

        15

        16       Q.   So did those delegations, so far as international

        17       sales and marketing were concerned, include delegated

        18       authority to sign contracts or to commit AWB to contracts

        19       for the sale of wheat to Iraq?

        20       A.   For the sale of wheat anywhere, sir, yes.

        21

        22       Q.   And to commit AWB - that is, a delegation such as to

        23       commit AWB to agreements to engage in contracts for the

        24       supply of transport for its wheat in Iraq?

        25       A.   As best I can recall, there were certainly tonnage

        26       limits.  With respect to the services agreements, on that

        27       front, I can't recall exactly that chain of involvement.

        28

        29       Q.   If you could go to the page marked number 8,

        30       paragraph 2.4, do you see that the agreed action for the

        31       first matter, in the first paragraph, is as follows:

        32

        33            AWB Legal division has committed to

        34            reviewing, redrafting and implementing

        35            standard contracts within all of AWB

        36            by December 2001.  This review will include

        37            review and redrafting of all standard

        38            international sales contracts.  The new

        39            standard contracts will include a set of

        40            key terms that cannot be changed without

        41            Legal and general manager approval.  The

        42            new standards would also stipulate those

        43            transaction-specific terms - price,

        44            delivery, et cetera - that are to be

        45            updated by international marketing.

        46

        47       Now, the responsibility for driving that was said to be
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         1       with Mr Cooper and Mr Stott.  Do you know whether the

         2       agreed action set out in that box was carried out?

         3       A.   Not in a definitive sense, no, in that I didn't check

         4       the exact contracts.  I had a manager of my internal audit

         5       team appointed in October of 2001 and he would have been

         6       responsible for reviewing that to make sure that that had

         7       been done.

         8

         9       Q.   Do you know whether that review covered contracts for

        10       the sale of wheat to Iraq?

        11       A.   No, sir, I don't.

        12

        13       THE COMMISSIONER:   Q.   So your evidence is you don't know

        14       if that was done or not - you think somebody else had the

        15       responsibility to check whether it was done, but you don't

        16       personally know?

        17       A.   Yes, one member of my team certainly did have

        18       responsibility to check that, yes.

        19

        20       MR AGIUS:   Q.   Can I ask you to go to guide card or

        21       annexure 24 to your statement.  If you go to the section

        22       headed "4.2:  Pricing to business:  responsible person

        23       Michael Long", we have it at page 0306.  It is about

        24       28 pages in, I am told.  Have you found that, Mr Johnstone?

        25       A.   Yes.

        26

        27       Q.   If you turn the page to the next page, you will see a

        28       section of the document 4.3.  Do you see that?

        29       A.   Yes.

        30

        31       Q.   Turn the page again.  In the second dot-pointed

        32       paragraph, do you see there is a reference to "See

        33       section 5.  Standard form sales confirmation"; do you see

        34       that?

        35       A.   Yes.

        36

        37       Q.   The difficulty arises in that we cannot locate as part

        38       of this annexure any section 5.  Is there in fact a

        39       section 5 in relation to this document?

        40       A.   I don't know whether there is or not, sir.

        41

        42       Q.   There are other references to section 5 in this

        43       section 4, but we simply can't relate any section 5 beyond

        44       a section headed, "5.1.1:  Chartering business rules

        45       agreement", but nothing referable to anything that is said

        46       in section 4.  Do you think an inquiry could be made about

        47       that over the next few days?
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         1       A.   Yes.

         2

         3       Q.   Would you turn up section 4.9, "Market profiles:

         4       responsible person Fiona Black".  We have this at

         5       page 0342.

         6       A.   I don't seem to have section 4.9 here, sir.

         7

         8       Q.   Can I pass you a copy of the relevant page.  Would you

         9       just ignore the underlining.  There is a reference under

        10       the heading "General" to "Current Market Profiles".  Do you

        11       see that?

        12       A.   Yes.

        13

        14       Q.   Would we correctly understand that to be referring to

        15       what we know as a market brief?

        16       A.   With respect to the term "market brief", an outline of

        17       the particular market that we sell wheat to, then yes.

        18

        19       Q.   Do you know whether or not that policy was adhered

        20       to - that is, the policy and procedure which is spelt out

        21       on that page in relation to the maintenance of market

        22       profiles?

        23       A.   No, sir, I don't.

        24

        25       Q.   Who would be responsible for auditing that process?

        26       A.   My internal audit team.

        27

        28       Q.   Are you able to say now whether or not any audits of

        29       the Iraqi market briefs or market profiles were conducted

        30       during the Oil-for-Food Program?

        31       A.   Not to my knowledge, no.

        32

        33       Q.   To your knowledge they were not conducted?

        34       A.   To my knowledge they were not conducted.

        35

        36       MR AGIUS:   Thank you.  That's the examination of

        37       Mr Johnstone.

        38

        39       Q.   Could I have that page back?

        40       A.   Yes.

        41

        42       MR CLELLAND:   Might Mr Johnstone be excused, Commissioner?

        43

        44       THE COMMISSIONER:   If nobody wants to ask any more

        45       questions.  You don't, Mr Clelland, Mr Judd?

        46

        47       MR JUDD:   No.
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         1

         2       MR CLELLAND:   No.

         3

         4       THE COMMISSIONER:   Thank you, Mr Johnstone, you can be

         5       excused, but that is subject to any further documents which

         6       might turn up.

         7

         8       <THE WITNESS WITHDREW

         9

        10       MR AGIUS:   I call Rosemary Peavey.

        11

        12       MR JUDD:   While Ms Peavey is coming to the witness box, we

        13       had an opportunity to go back through her statement, as

        14       I indicated the other day we would, and we have removed the

        15       redactions that describe the document.  There are only two

        16       or three lines now which have been redacted, and those are

        17       short passages that tend to disclose the content of

        18       privileged material.  So it is only very small.  I think

        19       there three instances or thereabouts, with a sentence or

        20       something of that length.

        21

        22            We have also provided the Commission with a list

        23       aligning the document number in the Federal Court with the

        24       paragraph number, so it is clear as to which ones are the

        25       subject of claim.  So that should avoid any confusion.

        26

        27       THE COMMISSIONER:   Thank you.

        28

        29       MR AGIUS:   Might I inquire of my friend through you,

        30       Mr Commissioner, whether or not as a result of the

        31       re-editing that occurred overnight any more of the

        32       annexures are to be released?

        33

        34       MR JUDD:   No.

        35

        36       THE COMMISSIONER:   Do we have a copy of that new document?

        37

        38       MR AGIUS:   We have made arrangements to have it barcoded.

        39       I can provide a copy, Mr Commissioner.  This is the

        40       schedule that my learned friend is referring to.  I should

        41       tender the new version of Ms Peavey's statement. Should

        42       I include with that or have marked separately the annexures

        43       to her statement.

        44

        45       THE COMMISSIONER:   I will include the annexures in the

        46       exhibit.

        47
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         1       EXHIBIT #1039 AMENDED STATEMENT OF ROSEMARY PEAVEY,

         2       BARCODED WST.0046.0001-0014

         3

         4       <ROSEMARY VERONICA PEAVEY, sworn:              [2.48pm]

         5

         6       <EXAMINATION BY MR AGIUS:

         7

         8       MR AGIUS:   Q.   Might we have your full name for the

         9       record, please?

        10       A.   Rosemary Veronica Peavey.

        11

        12       Q.   A statement in your name has been provided to the

        13       inquiry and has now been marked as an exhibit.  Do you say

        14       that the contents of that statement are true and correct to

        15       the best of your knowledge and belief?

        16       A.   That's correct, but I think there are some additional

        17       documents that need to be added.

        18

        19       Q.   Additional documents?

        20       A.   Additional documents.  There are some additional

        21       documents that you should have received.

        22

        23       Q.   Do you have them?

        24       A.   I have them in my folder.

        25

        26       Q.   You provided additional documents two days ago.  Are

        27       they referred to in your statement?

        28       A.   No, I don't think they are, no.

        29

        30       Q.   Do you want to change anything that is in your

        31       statement as a result of those documents or any others?

        32       A.   The additional documents, I can refer to those as we

        33       go along.  They are not substantial.

        34

        35       Q.   Feel free to do that if you need to.

        36       A.   Yes.  Thank you.

        37

        38       Q.   If there is anything in them that you want to draw to

        39       attention that bears upon anything that you are asked or

        40       that bears upon anything in your statement, please feel

        41       free to refer to them.

        42       A.   Thank you.

        43

        44       Q.   Can I make it clear to you as best I you can that in

        45       no way should you understand any of my questions to require

        46       you to disclose the contents of any document which is the

        47       subject of a claim for privilege presently before the
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         1       Federal Court?

         2       A.   I understand that.

         3

         4       Q.   Please also accept that in no way should you

         5       understand any of my questions to, in any way, be seeking

         6       to challenge, raise or contradict or indeed comment on any

         7       issue that is before the Federal Court for resolution?

         8       A.   Yes.

         9

        10       Q.   Mr Cooper has told the inquiry that commencing on

        11       12 August 2004 he gathered together two members of his

        12       division, yourself and Roslyn Stanten, and that you

        13       telephoned Chris Quennell of Blake Dawson Waldron, and that

        14       he was asked to commence a review of all of the matters to

        15       do with Tigris.  Do you agree with that?

        16       A.   I believe that's correct.

        17

        18       Q.   And did you then take part in such a review from

        19       12 August 2004?

        20       A.   Yes, I did.

        21

        22       Q.   In the course of that review, did you locate any

        23       copies or any originals of memorandums dated 10 January or

        24       7 February 2003 which had as their subject matter the iron

        25       filings rebate and Tigris Petroleum fee?

        26       A.   I don't recall.

        27

        28       Q.   Perhaps I will have some versions of these documents

        29       brought up so that you can look at them.

        30       A.   Yes.

        31

        32       Q.   We have exhibit 32, AWB.0188.0047.

        33

        34       THE COMMISSIONER:   For those who may not have the new

        35       document, exhibit 1039, I formerly made a non-publication

        36       order in respect of the previous version of this statement,

        37       which became exhibit 1033.  I think I should lift that

        38       non-publication order.  The only difference is the

        39       redactions, I think.

        40

        41       MR JUDD:   That's so.  It is a less-complete version than

        42       the one now exhibited.

        43

        44       MR AGIUS:   Q.   Did you come across any document which was

        45       a copy of that document?

        46       A.   This document looks familiar, but I can't recall

        47       whether it is a document that I would have collected as
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         1       part of the team member of Project Water.

         2

         3       Q.   Whether you collected it or not, have you ever seen

         4       that document before?

         5       A.   I have.

         6

         7       Q.   Can you recall when you first saw it?

         8       A.   No, I'm sorry, I can't.

         9

        10       Q.   Can you recall the circumstances in which you saw it?

        11       A.   No, I don't recall.

        12

        13       Q.   That document has been edited to remove legal

        14       professional privilege material - that claim has now been

        15       waived and we have the document without the editing.  Can

        16       you recall whether or not you saw any copy of such a

        17       document before you were involved in settling or drafting

        18       any agreement between AWB and Tigris?

        19       A.   I can't recall, I'm afraid.

        20

        21       Q.   We have as what I believe was one of the additional

        22       documents that you provided an email to you from

        23       Hazel Brasington of 10 June 2004.  Could we bring up,

        24       please, RMP.0001.0003.  This is an email to you of 10 June

        25       2004 at 5.02pm.

        26       A.   Yes.

        27

        28       Q.   Do you recognise that as an email that you recently,

        29       I think in the last two days, provided to the inquiry?

        30       A.   That's right.

        31

        32       Q.   It has as an attachment numbered 141659061, a copy, or

        33       a draft, of an agreement between AWB Limited and the Tigris

        34       Petroleum Corporation.

        35       A.   That's correct.

        36

        37       MR AGIUS:   Commissioner, I tender the email, together with

        38       the draft agreement.  That document runs from 0003 through

        39       to 0009.

        40

        41       EXHIBIT #1040 EMAIL FROM HAZEL BRASINGTON TO ROSEMARY

        42       PEAVEY, DATED 10/06/2004, TOGETHER WITH DRAFT AGREEMENT,

        43       BARCODED RMP.0001.0003 TO RMP.0001.0009 INCLUSIVE

        44

        45       MR AGIUS:   Q.   It follows, doesn't it, that on 10 June

        46       2004 you received from Blake Dawson Waldron a draft of an

        47       agreement between AWB Limited and Tigris?
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         1       A.   It was a --

         2

         3       Q.   Dated June of 2004?

         4       A.   It was a re-worked agreement.

         5

         6       Q.   A re-worked agreement?

         7       A.   Yes, that's right.

         8

         9       Q.   And in its terms as a draft, it spoke, did it not, of

        10       a commission to Tigris?

        11       A.   That's right.

        12

        13       Q.   "Commission" is defined in the definition section, and

        14       paragraph 3 deals with Tigris commission; do you see that?

        15       A.   That's right, yes.

        16

        17       Q.   And it spoke of that commission in the sum of

        18       US$7.035m; is that right?

        19       A.   That's correct.

        20

        21       Q.   Had you ever seen a version of that document

        22       before June of 2004 which addressed the payment to Tigris

        23       otherwise than as a commission?

        24       A.   Yes.

        25

        26       Q.   What had you seen in that regard?

        27       A.   The draft immediately prior to this re-worked

        28       agreement, incorporated a number of significant

        29       differences.

        30

        31       Q.   I am sorry, you drop your voice and I can't hear you.

        32       Could I ask you to speak closer to the microphone?

        33       A.   The draft immediately prior to this re-worked

        34       agreement had a number of significant differences.

        35

        36       Q.   What was the source of the draft immediately prior to

        37       this re-worked agreement - where did you get it from?

        38       A.   It was the result of a meeting that - a couple of

        39       meetings that I had had with Blake Dawson Waldron lawyers

        40       and Mr Chris Whitwell.

        41

        42       Q.   Are you able to indicate where we might conveniently

        43       locate a copy of that draft?

        44       A.   I believe it is in the folder of documents, the number

        45       of iterations that I viewed the other day on behalf of the

        46       Commission.

        47
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         1       Q.   Can I show you this compilation and just ask you to

         2       ignore the yellow tags.  Would you confirm that this is the

         3       compilation that you looked through?

         4       A.   Yes, that's correct, Mr Agius.

         5

         6       MR AGIUS:   Mr Commissioner, I will tender that volume as a

         7       compilation of Tigris agreements.

         8

         9       Q.   Ms Peavey, you have placed those agreements in order

        10       as best you could - that is, in chronological order?

        11       A.   That's correct.

        12

        13       EXHIBIT #1041 COMPILATION OF TIGRIS AGREEMENTS COMPILED BY

        14       MS PEAVEY, COMMENCING AT BARCODE AWB.8001.0033

        15

        16       MR AGIUS:   Q.   If you go to the first document in that

        17       folder, AWB.8001.0033, this is a draft of a Tigris

        18       agreement forwarded by Mr Whitwell to Ms Lyons on 12 March

        19       2003, which we saw in the inquiry during the examination of

        20       Ms Lyons.  Had you seen that document before you received

        21       the draft of June 2004 that I showed you a few minutes ago?

        22       A.   The document looks familiar, but I don't recall when

        23       I first saw it.

        24

        25       THE COMMISSIONER:   I am sorry, where do I find this?

        26

        27       MR AGIUS:  Mr Commissioner, do you have a copy of the last

        28       exhibit?

        29

        30       THE COMMISSIONER:   I believe so,  yes.

        31

        32       MR AGIUS:   It is behind the first guide card.  This is the

        33       one with the Deacons letterhead that Mr Whitwell evidently

        34       prepared using the precedent that Ms Lyons had sent him.

        35

        36       Q.   So you cannot recall when you first saw that document?

        37       A.   That's right.

        38

        39       Q.   Or the circumstances in which you saw it?

        40       A.   No, I can't recall.

        41

        42       Q.   Will you agree with me that this document, 0033, in

        43       the recital, speaks of a relationship between AWB, Tigris

        44       and the IGB in these terms, that AWB was assisting Tigris

        45       to recoup a debt from the IGB - I am speaking generally and

        46       I am speaking of the substance of the document?

        47       A.   Well, I haven't read this document, so - do you want



            .24/8/06 (71)              7113     R V PEAVEY (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       me to read it now?

         2

         3       Q.   You have never read the document?

         4       A.   I have - I have seen this document before, but I can't

         5       recall its content.

         6

         7       THE COMMISSIONER:   The recitals make what you just put

         8       clear, I think.

         9

        10       MR AGIUS:   Q.   Would you just cast your eye over the

        11       recitals?

        12       A.   That appears to be the case.

        13

        14       Q.   There is no reference to any kind of service

        15       arrangement between AWB and Tigris in accordance with which

        16       AWB was obligated to pay any service fee or commission to

        17       Tigris, is there?

        18       A.   That's right.

        19

        20       Q.   Did you have that information prior to your receipt of

        21       the draft of the agreement that you received from Blake

        22       Dawson Waldron in June of 2004?

        23       A.   That there was a debt owing?

        24

        25       Q.   Yes.

        26       A.   I believe so.

        27

        28       Q.   So prior to receiving this agreement from Blake Dawson

        29       Waldron, you had information to the effect that there was a

        30       debt owing by the IGB to Tigris?

        31       A.   That's right.

        32

        33       Q.   In a sum of approximately US$8m?

        34       A.   Yes.

        35

        36       Q.   What was your source of that information?

        37       A.   I don't recall where I got that information.

        38

        39       Q.   Did you have information that AWB was assisting or had

        40       assisted Tigris in recouping that debt from the IGB at that

        41       time?

        42       A.   I don't recall.

        43

        44       Q.   Did you have information that AWB was to be paid a fee

        45       of US$500,000 for assisting Tigris?

        46       A.   I know that now, but I may not have at that time.

        47
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         1       Q.   You may not have known that at the time.  Can you

         2       recall whether or not you had seen any version of the

         3       agreement which spoke of the relationship as between IGB

         4       and Tigris as one of debtor and creditor in relation to an

         5       earlier sale of wheat?

         6       A.   I recall some information about that relationship

         7       between IGB and BHP.

         8

         9       Q.   Well, then, what did you make of the draft agreement

        10       that you received from Blake Dawson Waldron which did not

        11       refer to any debt relationship between the IGB and Tigris

        12       but referred to the money due to Tigris as being due to it

        13       from AWB in effect in return for a service provided by

        14       Tigris?

        15       A.   At that time I had been instructed that that was the

        16       state of affairs.

        17

        18       Q.   Was that not inconsistent with your earlier state of

        19       knowledge?

        20       A.   Yes.

        21

        22       Q.   And did you question that?

        23       A.   Well, that was one of the reasons why we started the

        24       investigation with Project Water.

        25

        26       Q.   Who had given you to believe that the relationship was

        27       one of Tigris being a service provider to AWB?

        28       A.   Mr Whitwell.

        29

        30       Q.   Had he previously told you that the relationship was

        31       one of Tigris owing IGB money?

        32       A.   I can't recall where I got that information about the

        33       debt.

        34

        35       Q.   But you do recall being in possession of two

        36       conflicting pieces of information?

        37       A.   That's right.

        38

        39       Q.   And you say that's why you started the investigation?

        40       A.   Correct.

        41

        42       Q.   In the course of that investigation, did you obtain

        43       any material that indicated that the relationship between

        44       Tigris and IGB was one where Tigris was a creditor and IGB

        45       was the debtor - that IGB owed Tigris money for the wheat?

        46       A.   I actually wasn't reviewing the documents at that

        47       stage.  I was assisting in collecting information within
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         1       AWB which I then on-forwarded to external lawyers for

         2       review.  So I don't have possession of that knowledge.

         3

         4       Q.   Well, let me move forward a little.  Do you have the

         5       annexures to your statement handy?

         6       A.   I do.

         7

         8       Q.   Would you go to annexure 18, and we might bring it up.

         9       It is WST.0045.0095.  This should be an email from you to

        10       Mr Whitwell, copied to Michael Long on 15 July 2004.  You

        11       tell Mr Whitwell that you plan to send the following

        12       information to David Johnson regarding his concerns over

        13       Tigris.  Now, at that time you knew David Johnson to be an

        14       executive at AWBI, or from the pool; is that right?

        15       A.   That's correct.

        16

        17       Q.   He had raised concerns and wanted advice from the

        18       legal section of AWB about the nature of the Tigris

        19       transaction, had he not?

        20       A.   I don't recall him actually raising concerns.  Looking

        21       at my email, I think he was just requesting background

        22       information about the arrangement.

        23

        24       Q.   I am just using your words "to David Johnson regarding

        25       his concerns over Tigris".

        26       A.   Yes, I see that.

        27

        28       Q.   So might it be that he raised concerns?

        29       A.   It is possible.

        30

        31       Q.   Well, you then set out a draft of what you were

        32       proposing to send Mr Johnson.  I will leave you to read

        33       that draft for yourself.  In broad, you describe a debt

        34       situation between the IGB and BHP, which debt had been

        35       assigned to Tigris?

        36       A.   That's correct.

        37

        38       Q.   And you say in the middle of the page:

        39

        40            IGB has always acknowledged that it owed

        41            Australia/Tigris for the wheat delivered

        42            in January 1996.

        43

        44       You go on to say:

        45

        46            AWB agreed to assist Tigris in recovering

        47            its debt in exchange for Tigris assisting
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         1            AWB in future wheat sales into Iraq.  With

         2            Tigris' help, AWB was able to secure the

         3            sale of approximately one million tonnes of

         4            wheat to Iraq.  These sales all occurred

         5            post Saddam's reign.  The price of the

         6            grain in these deliveries included a margin

         7            which was to be paid to AWB by IGB, and AWB

         8            placed this margin into an interest bearing

         9            account.  The money in this account is due

        10            to be paid to Tigris on the delivery of the

        11            final contract to Iraq.  This payment is

        12            now due.

        13

        14       So what you were setting out by way of history there was

        15       that, in effect, AWB had inflated the price of wheat that

        16       it was selling to Iraq, and that the inflation was as a

        17       result of the inclusion of a margin that the Iraqis were

        18       paying to AWB so that AWB could pass it to Tigris to

        19       extinguish the debt for the wheat that was delivered in

        20       1996.  That's the substance of what you were writing, is it

        21       not?

        22       A.   It appears to be.

        23

        24       Q.   This was perhaps a month, I think it was a little

        25       less, after you had received the draft from Blake Dawson

        26       Waldron in June of 2004; is that not right?

        27       A.   It was 10 June.

        28

        29       Q.   10 June.  I am sorry.  There were so many of these

        30       agreements, I get lost.  10 June 2004, you had received the

        31       draft from Hazel Brasington which spoke of a service

        32       arrangement between AWB and Tigris and a debt in the order

        33       of US$7m-odd.  Here, a month later, you are speaking of a

        34       debt situation as between the IGB and Tigris.  How do we

        35       understand those two conflicting positions?

        36       A.   Are you asking me that question?

        37

        38       Q.   Yes.  How do we resolve that?  On the one hand, Blake

        39       Dawson Waldron, obviously acting on instructions, have

        40       provided a draft which speaks of a service arrangement.  A

        41       month later, you are providing background information to

        42       address Mr Johnson's concerns, or just to provide him with

        43       information about the matter, and you speak of it in terms

        44       of a debt.  There seems to be a conflict there.  How can it

        45       be resolved?

        46       A.   Well, my understanding at that time was obviously with

        47       this information and what we've just discussed with the
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         1       10 June agreement, that there was a conflict, and that's

         2       why the legal team commenced, or Jim Cooper commenced the

         3       investigation with Project Water, because we needed to

         4       review the background information.

         5

         6       Q.   Where did you get the information from that you set

         7       out in this draft note to David Johnson?

         8       A.   It's possibly from a number of sources.  I think I was

         9       relying on Chris Whitwell very heavily for this

        10       information, which is why I sent him that email in the

        11       first place, so that he could check the details.

        12

        13       Q.   You sent it to Michael Long as well?

        14       A.   That's right.

        15

        16       Q.   Had you received information from Mr Long?

        17       A.   In reviewing my documents, I see that he provided some

        18       input in relation to tonnage on contracts.

        19

        20       Q.   That's later.  I am speaking about this particular

        21       draft that you had prepared as a draft to be reviewed by

        22       Mr Whitwell.  I am asking you where you obtained that

        23       information from.  You have identified Mr Whitwell --

        24       A.   Mr Whitwell.

        25

        26       Q.   -- as a possible source.  I am asking you was Mr Long

        27       also a possible source of this information?

        28       A.   I don't recall Mr Long providing me directly with this

        29       information.

        30

        31       Q.   Well, aside from Mr Whitwell, do you have a

        32       recollection of anybody else providing you with any

        33       information upon which you relied to compose this draft

        34       that we see as annexure 18 to your statement?

        35       A.   It's possible that I used information in relation to

        36       the letter that was - I had a copy of from P Aiken of BHP,

        37       which discusses the assignment to Tigris.  So that

        38       particular paragraph I suspect came from that letter.  It's

        39       possible that I referred to the legal file that we had at

        40       AWB regarding this matter.  It's also possible that

        41       I referred to external lawyers for advice on the UN

        42       sanctions.

        43

        44       Q.   But you can't say whether or not any of those

        45       possibilities are probabilities?

        46       A.   That's correct.

        47
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         1       Q.   Beyond the fact that you did obtain some of the

         2       information from Mr Whitwell?

         3       A.   I would have relied very heavily on information from

         4       Mr Whitwell, yes.

         5

         6       Q.   Then if we go to your annexure 19, Mr Long provides

         7       some comments.  He asks Mr Whitwell to give you the exact

         8       tonnage.

         9       A.   That's correct.

        10

        11       Q.   And he tells you that the one million tonne contract

        12       was entered into with the past regime, and he tells you

        13       that the payment is due when all money is received from the

        14       UN, "which we expect at any time now" and that they need

        15       the arrangement in place prior to the final payment.  So

        16       that's what Mr Long tells you on 16 July; is that right?

        17       A.   That's correct.

        18

        19       Q.   Then you get information on the total tonnage for the

        20       contracts 1670 and 1680 from Mr Whitwell on 16 July, which

        21       is annexure 20 to your statement, WST.0045.0099?

        22       A.   Yes.

        23

        24       Q.   Then Mr Long indicates that what he wanted Mr Whitwell

        25       to give you was the tonnage shipped under the $5m deal in

        26       1996?

        27       A.   That's correct.

        28

        29       Q.   That's annexure 21.  And then at annexure 22, you get

        30       that information as being 20,833 metric tonnes from

        31       Mr Whitwell.  That's on 16 July 2004, which is barcode

        32       WST.0045.0103.  Do you agree with that?

        33       A.   Yes.

        34

        35       Q.   Right up until this time there's been no correction of

        36       the substance of the draft that you had sent to

        37       Mr Whitwell, which we have just reviewed, on 15 July; do

        38       you agree with that?

        39       A.   Sorry, which?

        40

        41       Q.   Tab 18.  These exchanges between you and Mr Whitwell

        42       and Mr Long and you, as we can tell from the annexures,

        43       carry copies of the original draft which you had done of

        44       your letter to Mr Johnson, uncorrected.

        45       A.   Up to that point, yes.

        46

        47       Q.   Up to that point.  Then if we go to annexure 23 to
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         1       your statement, WST.0045.0105, we have Mr Whitwell writing

         2       to you at 9.29am on 16 July 2004, advising you and

         3       Michael Long that he had made changes to your draft in

         4       capitals.  If we just scroll down towards the bottom of

         5       that page, you will see in the second-last dot point the

         6       changes that have been made by Mr Whitwell.  He says:

         7

         8            These sales WERE all EXECUTED IN THE PERIOD

         9            AFTER THE APRIL 2003 WAR.

        10

        11       And he goes on to say:

        12

        13            The price of the grain in these deliveries

        14            included a COMMISSION which was to be paid

        15            to TIGRIS ...

        16

        17       So your word "margin" has disappeared and been replaced by

        18       the word "commission":

        19

        20            And AWB placed this COMMISSION --

        21

        22       Again your word "margin" has gone, the word "commission" is

        23       there --

        24

        25            into an interest bearing account.

        26

        27       And then he adds the words:

        28

        29            AS EXECUTION OF THIS CONTRACT CONTINUED.

        30            The money in this account is due to be paid

        31            to Tigris on the RECEIVAL BY AWB of the

        32            final PAYMENT FROM Iraq.  This PAYMENT IS

        33            EXPECTED SHORTLY THUS THE NEED FOR THE

        34            CONTRACT TO FINALLY BE SIGNED.

        35

        36       So what was a "margin" to repay a debt has become a

        37       "commission".  This is on 16 July 2004.  What did you do

        38       when you received that conflicting history from

        39       Mr Whitwell?

        40       A.   I can't recall whether or not I discussed this with

        41       him further, but I relied very heavily on his expertise in

        42       that area and I made the amendments to my email to

        43       Mr Johnson and forwarded that email to him.

        44

        45       Q.   Would it not be fair to conclude that he had given you

        46       two conflicting sets of instructions - one which had led

        47       you to describe the situation as a margin, and in fact the
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         1       passing on of a payment for a debt, and the other, which he

         2       provided himself, where he has deleted your concept of a

         3       margin and is speaking of a commission?

         4       A.   I can see that now, but at the time I was relying very

         5       heavily on his expertise.

         6

         7       Q.   Look, it is probably a trite statement, but the words

         8       are the same, Ms Peavey, could you not have seen it then?

         9       A.   I don't think so.

        10

        11       Q.   You see, what you passed on to Mr Johnson - and we

        12       have this as your annexure 24 - is the last version that

        13       you got from Mr Whitwell, 16/7/2004, at 11.37am, it is

        14       WST.0045.0107.  You have said:

        15

        16            Following on from our meeting yesterday

        17            afternoon, you requested that I email you

        18            background information regarding the

        19            arrangements between AWB and Tigris.

        20

        21       And then you set out verbatim the document as it has been

        22       corrected by Mr Whitwell; do you agree with that?

        23       A.   Yes, that's correct.

        24

        25       Q.   So Mr Johnson wasn't in fact obtaining any comfort

        26       from AWB Legal; what he was obtaining was Mr Whitwell's

        27       second version through AWB Legal as a conduit - isn't that

        28       right?

        29       A.   I'm not sure about that.  I don't - I can't recall

        30       what was in Mr Whitwell's mind at that time.

        31

        32       Q.   Well, what about your position?  You had been given a

        33       version by Mr Whitwell about a debt, another version by

        34       Mr Whitwell about a commission, and you chose to send on

        35       the version about a commission.  Which version did you

        36       accept?

        37       A.   Well, I obviously accepted Mr Whitwell's version,

        38       because --

        39

        40       Q.   Which one of his versions?

        41       A.   Well, his final - his amendments that he had made to

        42       my email.

        43

        44       Q.   Why did you choose to select that version rather than

        45       the earlier one?

        46       A.   Because Mr Whitwell is the account manager for the

        47       Iraq market.  He had been at AWB for some time, and I was



            .24/8/06 (71)              7121     R V PEAVEY (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       relying on his expertise and his knowledge of this matter.

         2

         3       Q.   Did you suggest that Mr Johnson might, since there was

         4       confusion, speak to Mr Whitwell to find out what the

         5       situation was?

         6       A.   That may have occurred, but I can't recall.

         7

         8       Q.   You don't know whether you did, or --

         9       A.   I can't recall whether I did or whether I didn't.

        10

        11       Q.   Did you remain a member of this group that was

        12       investigating the Tigris situation?

        13       A.   Project Water?

        14

        15       Q.   Yes.

        16       A.   For a period of time, but I suspect, just from

        17       reviewing my documents recently, I suspect that my

        18       involvement diminished greatly around October/ November

        19       2004.

        20

        21       Q.   At the time your involvement diminished, how did you

        22       regard the Tigris arrangement?  Was it one of debt due from

        23       the IGB to Tigris with AWB as the facilitator so that it

        24       could pass the money from the IGB to Tigris, or did you

        25       regard it as one of a service agreement where AWB had a

        26       responsibility to pay Tigris for services rendered?

        27       A.   I don't recall ever coming to a final conclusion in my

        28       own head at that time, because I suspect that the review

        29       hadn't been completed and I wasn't a part of the final

        30       stages of Project Water.  I hadn't - I don't believe

        31       I formed any conclusive view of what --

        32

        33       Q.   So both options were open as at the time you left

        34       Project Water?

        35       A.   I think there was confusion at that time.

        36

        37       THE COMMISSIONER:   Q.   Were you there at any time where

        38       it was arranged that there would be a document setting out

        39       what was said to be the facts in relation to Tigris which

        40       was to be signed off by I think three people?

        41       A.   I recall seeing that document, but that --

        42

        43       Q.   You can't tell me about it because there is a claim

        44       for privilege.

        45       A.   No, I understand.  I recall seeing that document.  I

        46       know which one you are talking about, but it was some time

        47       last year that I actually saw it, not at the time at the
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         1       end of 2004.

         2

         3       MR AGIUS:   Q.   Ms Peavey, as a lawyer, you would

         4       understand that so far as AWB's position is concerned,

         5       there is a considerable difference between its position as

         6       a body that passes on money from the IGB to Tigris where

         7       the debt is between the IGB and Tigris, and another

         8       position where AWB is obliged to pay Tigris under a service

         9       agreement between AWB and Tigris?

        10       A.   Yes.

        11

        12       Q.   In the second arrangement, the second one I have

        13       outlined, there is a heavy obligation on AWB, is there not:

        14       it has received the service and it is now obliged to pay

        15       for that service?

        16       A.   A heavy obligation in what sense?

        17

        18       Q.   To pay for the service that it has received?

        19       A.   That's right.  Yes, I agree.

        20

        21       Q.   Whereas in the first option that I outlined, it hasn't

        22       received any service, it is not under any obligation other

        23       than to account to Tigris for any money that it receives

        24       from IGB on account of Tigris?

        25       A.   Yes.

        26

        27       Q.   Legally, the two situations are miles apart, are they

        28       not?

        29       A.   That's correct, yes.

        30

        31       Q.   Here you were providing a background paper for the

        32       pool, which put AWB in the more onerous situation of having

        33       to repay a sum of money for a service it had already

        34       received?

        35       A.   I wouldn't call it a background paper.  It was a

        36       rather simplistic email, just setting out some very basic

        37       details which I had been provided - that information I had

        38       been provided by Chris Whitwell.

        39

        40       Q.   Yes, but on the version that you provided to

        41       Mr Johnson, the money wasn't coming from IGB; the money was

        42       coming from AWB, isn't that right?

        43       A.   As I had been instructed by Chris Whitwell.

        44

        45       MR CLELLAND:   With respect, I don't think that is quite

        46       right, Commissioner.  The fifth dot point, and in

        47       particular the first sentence of the fifth dot point,
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         1       requires some analysis and some consideration in both

         2       asking and answering that question.

         3

         4       MR AGIUS:   Q.   Ms Peavey, the situation is quite plain,

         5       is it not, that under the agreement as you describe it to

         6       Mr Johnson, Tigris had provided a service to AWB which AWB

         7       was obliged to pay Tigris for; isn't that right?

         8       A.   That appears to be the case.

         9

        10       Q.   I am sorry?

        11       A.   That appears to be the case as described.

        12

        13       Q.   That's obvious from the fifth dot point, is it not?

        14       A.   I am sorry, I can't - can you just repeat your

        15       question, please?

        16

        17       Q.   The question is really answered by the dot point.

        18       I won't trouble you with that.  Did you ask Mr Whitwell

        19       whether there were any documents to support his assertion

        20       that at the time that the contracts were entered, there was

        21       an arrangement between AWB and Tigris that AWB pay this

        22       considerable sum of money to Tigris?

        23       A.   In the form of a services agreement?

        24

        25       Q.   Any kind of agreement - an exchange of emails;

        26       anything that might be regarded by lawyers as an agreement

        27       or evidencing an agreement?

        28       A.   I can't recall whether I did or didn't.

        29

        30       Q.   Did you see any such documentation?

        31       A.   I can't recall.

        32

        33       Q.   You would have had it in your file if you had seen it,

        34       would you not?  Would you not have kept a copy of it?

        35       A.   A copy of?

        36

        37       Q.   Any background documentation between AWB and Tigris to

        38       support this notion of a service arrangement between them

        39       whereby AWB had agreed to pay something over $7m to Tigris

        40       in return for the services provided by Tigris - you would

        41       have kept any such documentation or copies of it, would you

        42       not?

        43       A.   If there were copies in existence, it would be on the

        44       legal file.

        45

        46       Q.   It is not there, is it?

        47       A.   Well, I can't recall whether there is or there isn't.



            .24/8/06 (71)              7124     R V PEAVEY (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       I don't believe so.

         2

         3       Q.   You don't believe so?  I mean, you have prepared

         4       yourself for the purpose of coming here to give evidence

         5       today, haven't you?

         6       A.   Yes, I have.

         7

         8       Q.   The documents I am asking you about are, very

         9       helpfully, attached to your statement, so I have assumed

        10       that you have looked at them and that you know this

        11       sequence and their consequence?

        12       A.   Yes, I have.

        13

        14       Q.   And we can rely upon you, can't we, that if there were

        15       related underlying documents supporting this transaction of

        16       which you were aware or of which you had copies, you would

        17       have produced them as you produced other documents?

        18       A.   That's correct.

        19

        20       Q.   So the fact that you haven't produced them would

        21       reasonably support a conclusion that they don't exist?

        22       A.   I'm not sure.  I don't believe so.

        23

        24       Q.   Thank you.  It is your evidence that I want.  Were

        25       you --

        26

        27       THE COMMISSIONER:   Mr Judd, there are no such documents

        28       which are subject of a claim for privilege, are there?

        29

        30       MR JUDD:   Not that I'm aware, Commissioner.  I will

        31       double-check, but I don't believe so.

        32

        33       MR CLELLAND:   I think Mr Agius knows, Commissioner, that

        34       there is material that is in the process of being obtained

        35       from other sources that may or may not bear on those

        36       questions.

        37

        38       MR AGIUS:   I'm not aware that there is any material that

        39       relates to the Tigris agreement that hasn't already been

        40       produced.

        41

        42       MR CLELLAND:   No, I can't say that there is either.

        43

        44       THE COMMISSIONER:   I don't know what you gentlemen are

        45       talking about.

        46

        47       MR CLELLAND:   What I mean is the fact that something is
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         1       not produced, it doesn't follow that it doesn't exist,

         2       Commissioner.

         3

         4       THE COMMISSIONER:   If you look at the state of the notices

         5       that this inquiry issues, I am not quite sure that that

         6       follows.

         7

         8       MR JUDD:   We would like to think it does follow,

         9       Commissioner.

        10

        11       MR AGIUS:   Q.   There is one matter I want to ask you

        12       about which is not related to this directly.  Could we

        13       bring up, please, AWB.0215.0148.  At the bottom of that

        14       document, there is an email from you to Scott Gillard,

        15       copied to Chris Quennell, Jill Gillingham, David Jessup and

        16       Alf Sammut.  You say this:

        17

        18            I am writing this email on behalf of

        19            Chris Quennell regarding further work which

        20            needs to be undertaken regarding the subset

        21            of data regarding the 9 people, in order

        22            for us to get these emails to the

        23            Commission by tomorrow morning.

        24

        25       And then under the heading "Data-set of 9 custodians":

        26

        27            1.  Remove any email from 01 June 2003

        28            onward for each custodian ...

        29            2.  Remove documents with references to, or

        30            containing the word "Tigris" from the

        31            data-set that will be submitted to the

        32            Commission.  We do not require copies of

        33            these documents but would appreciate a list

        34            of the email barcodes for our records.

        35

        36       A.   Yes, I see that.

        37

        38       Q.   I am not making any suggestion at all in reading that,

        39       but I want to inquire from you, what was your purpose in

        40       asking whoever it was that was putting documents together

        41       to be forwarded to the inquiry to remove documents with any

        42       reference to or containing the word "Tigris" from the

        43       data-set that was to be submitted to the Commission?

        44       A.   I suspect - I believe at that time we were actually

        45       preparing a separate set of documents that specifically

        46       related to Tigris, which was then subject to a notice to

        47       produce in relation to those documents, which we then
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         1       presented to the Commissioner.

         2

         3       Q.   I am asking you about this because the email, looked

         4       at in isolation, is ambiguous?

         5       A.   Yes.  I understand.

         6

         7       Q.   So what you had in mind was to prepare two sub-sets of

         8       material, two data-sets is your word?

         9       A.   That's right.

        10

        11       Q.   One which was exclusive of Tigris material and one

        12       which was only Tigris material?

        13       A.   Exactly.

        14

        15       Q.   Why then did you say "We do not require copies of

        16       these documents"?  Wouldn't you have wanted a copy of

        17       documents relating to Tigris if you were minded to produce

        18       a set of Tigris-only documents?

        19       A.   I think at that stage we didn't require copies but we

        20       wanted the barcodes in order for us to actually progress

        21       with that at a later stage.

        22

        23       Q.   Is there any reason why you didn't want people to give

        24       you a copy of the documents relating to Tigris?

        25       A.   I don't recall.

        26

        27       Q.   If we continue with the second page:

        28

        29            3.  For the purposes of protecting Legal

        30            Professional Privilege remove documents to

        31            and from the following people:

        32

        33       And then there is a list of people, who I take to be all

        34       lawyers?

        35       A.   Yes, that's correct.

        36

        37       Q.   Was that the sum total of the test that was applied as

        38       to whether or not documents were legally professional

        39       privileged - simply that they were either to or from any of

        40       those people?

        41       A.   No, they would have been - my understanding was that

        42       those documents would have been printed off and then

        43       reviewed further.

        44

        45       Q.   So this was part of a culling process?

        46       A.   Exactly.

        47
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         1       Q.   But not the totality of it?

         2       A.   No, that's correct.

         3

         4       MR AGIUS:   I will tender those two pages as a matter of

         5       completeness - AWB.0215.0148-0149.

         6

         7       EXHIBIT #1042 TWO-PAGE EMAIL CHAIN, BARCODED

         8       AWB.0215.0148-0149

         9

        10       MR AGIUS:   Mr Commissioner, we are in this position,

        11       unfortunately, with Ms Peavey:  we understand that she was

        12       involved in some matters which relate to issues that are

        13       before the Federal Court, and we also understand, as with

        14       Ms Lyons, as my learned friend helpfully pointed out, there

        15       are over 60 volumes of material in relation to Ms Peavey

        16       which need to be examined.  So I am not in a position to

        17       conclude my examination of Ms Peavey at this time.

        18

        19       THE COMMISSIONER:   Yes, very well.

        20

        21       MR AGIUS:   This is the extent to which I can take it.

        22

        23       THE COMMISSIONER:   Any questions?

        24

        25       MR CLELLAND:   No, Commissioner.

        26

        27       MR JUDD:   No, Commissioner.

        28

        29       THE COMMISSIONER:   Anybody else?

        30

        31       MR ALLEN:   No, sir.

        32

        33       MR FORREST:   No, sir.

        34

        35       THE COMMISSIONER:   I am afraid I can't excuse you

        36       permanently, but you are excused for today.

        37

        38       THE WITNESS:   Thank you.

        39

        40       <THE WITNESS WITHDREW

        41

        42       MR CLELLAND:   Commissioner, do you intend rising before

        43       the next witness is called?

        44

        45       THE COMMISSIONER:   I will just take a short break, to give

        46       the shorthand writers a break.

        47
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         1       SHORT ADJOURNMENT

         2

         3       MR PRIEST:   Mr Commissioner, I seek authorisation to

         4       appear with my learned friend Mr Taylor for Mr Quennell.

         5

         6       THE COMMISSIONER:   Certainly.  Leave is granted on the

         7       usual terms.

         8

         9       <CHRISTOPHER STEPHEN CHAMEN QUENNELL, sworn:     [4.15pm]

        10

        11       <EXAMINATION BY MR AGIUS:

        12

        13       MR AGIUS:   Q.   Might we have your full name, please,

        14       Mr Quennell?

        15       A.   Christopher Stephen Chamen Quennell.

        16

        17       Q.   Could we put up, please, AWB.0356.0115.  I think we

        18       have this as exhibit 278, Mr Commissioner.  Mr Quennell,

        19       I wonder if you would take a moment to look at that.  You

        20       will see it is a chain of emails which runs for two pages.

        21       I just point out on the left-hand side there is a heading

        22       "This document has been read by", and your name appears.

        23       I should also point out to you that your name does not

        24       appear as one of the persons to whom the email was

        25       addressed or copied, although it might have been

        26       blind-copied to you.

        27       A.   Yes.

        28

        29       Q.   Do you have a recollection of reading that email?

        30       A.   Yes.

        31

        32       Q.   In short, the email contains a notification of the

        33       agreement that was entered with the IGB to sell 1 million

        34       tonnes of wheat in December of 2002.  Can you assist:  on

        35       what basis was that email sent to you?

        36       A.   That email was sent to me by the IT department of AWB.

        37

        38       Q.   I am sorry, Mr Quennell, apparently there is some

        39       problem with monitors.

        40

        41       MR PRIEST:   Mr Commissioner, apparently it is not coming

        42       up on our screen.

        43

        44       MR AGIUS:   Can I indicate to you, Mr Commissioner, that

        45       the version we have of this document as exhibit 278 doesn't

        46       include the reference "This document has been read by

        47       Chris Quennell".
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         1

         2       THE COMMISSIONER:   No, they are different documents,

         3       different format.  It is the same base document, I think.

         4

         5       MR AGIUS:   I will tender this document so that we have it

         6       in the form in which the witness sees it.

         7

         8       THE COMMISSIONER:   AWB.0356.0115 and 0116 will be exhibit

         9       1043.

        10

        11       EXHIBIT #1043 CHAIN OF EMAILS BARCODED AWB.0356.0115-0116

        12

        13       MR AGIUS:   Q.   We have provided a paper copy to my

        14       learned friend.  Mr Quennell, you have gone so far as to

        15       say that the document was sent to you by the IT department

        16       of AWB?

        17       A.   Yes.

        18

        19       Q.   In what circumstances?

        20       A.   In the circumstances in which I had asked for emails

        21       to be provided to me as part of the investigation known as

        22       Project Rose.

        23

        24       Q.   Can you say approximately when it was that you saw

        25       this email?

        26       A.   I believe it would be probably in 2004, possibly 2003.

        27

        28       Q.   What this email doesn't say in terms is that the sale

        29       price for wheat in relation to the two contracts that were

        30       written to cover the million tonne sale had been inflated

        31       to include a component to cover the Tigris debt due to

        32       Tigris by the IGB.  Did you ever learn of that information?

        33       A.   Yes.

        34

        35       Q.   When did you learn of that information?

        36       A.   I believe I learnt of that information in the course

        37       of my investigations in Project Rose.

        38

        39       Q.   Can you say when it was?

        40       A.   I believe it would be in 2004.

        41

        42       Q.   In the early part of 2004, before the end of May?

        43       A.   I can't recall.

        44

        45       Q.   Can we bring up, please, an email, AWB.8001.0229?

        46       This is an email from yourself to Mr Cooper of 23 November

        47       2004.



            .24/8/06 (71)              7130     C S C QUENNELL (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       MR AGIUS:   This had earlier been the subject of a claim

         3       for privilege, Mr Commissioner, but it is one of those in

         4       respect of which the claim is either no longer pressed or

         5       is waived. It is AWB.8001.0229.  That hasn't come up on my

         6       monitor.  That may indicate it is not coming up on anybody

         7       else's monitor other than the public monitor.

         8

         9       THE COMMISSIONER:   Can we have some printed copies made?

        10

        11       MR AGIUS:   Yes.  I think we will have some made.

        12

        13       Q.   I take it you can see the document, Mr Quennell?

        14       A.   I can, yes.

        15

        16       Q.   Have you had an opportunity to read it?

        17       A.   Yes, I have.

        18

        19       THE COMMISSIONER:   Do you have it, Mr Priest?

        20

        21       MR PRIEST:   Yes, Mr Commissioner.

        22

        23       MR AGIUS:   Q.   This was an email from you to Mr Cooper

        24       which attached an amended draft agreement.  You finish the

        25       first sentence by saying:

        26

        27             ... I need to run a few things past you

        28            first.

        29

        30       Do we understand the rest of the email to be the matters

        31       that you were running past Mr Cooper first?

        32       A.   Yes.

        33

        34       Q.   What was your source of information for those

        35       matters - was it one or more sources?

        36       A.   They were documents which had been made available to

        37       me by AWB?

        38

        39       Q.   We can see in the first paragraph - is it apparent

        40       there that you had seen the original draft agreements

        41       in September 1995?

        42       A.   Yes, I would have done, if I had said that.

        43

        44       THE COMMISSIONER:   1995 or 1994?

        45

        46       MR AGIUS:   Q.   I am just reading from the document.  You

        47       said you had not seen final copies - you had not seen
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         1       copies of the final executed documents, but you had seen

         2       some documents that had been provided to you by AWB?

         3       A.   Yes.

         4

         5       Q.   And then we understand in the fourth-last paragraph,

         6       that you had been provided some information by Michael

         7       Long?

         8       A.   Yes.

         9

        10       Q.   Then you have included a draft as an attachment.  Is

        11       it possible to go to the next page - 0230?   I made the

        12       mistake of saying in the adjournment that, barring a

        13       disaster, I would finish your evidence as far as I could

        14       today.

        15       A.   I did have the second page before, but it has

        16       disappeared now.

        17

        18       Q.   The page that you are looking at, I trust, is barcoded

        19       0230?

        20       A.   Yes, it is.

        21

        22       Q.   You will see that your email was in fact a reply to

        23       Mr Cooper's email to you of the day before.

        24       A.   Yes.

        25

        26       Q.   In his email to you, he had told you that AWB

        27       International is to be paid a success fee of US$500,000 by

        28       Tigris Petroleum:

        29

        30            This is to be deducted from the amount to

        31            be paid by AWBI to Tigris.  This needs to

        32            be incorporated in the agreement.

        33

        34       Prior to receiving that email, were you aware of the

        35       agreement to pay a success fee to AWBI?

        36       A.   I don't recall that.  I may have been.

        37

        38       Q.   You may have been, but you don't remember?

        39       A.   I may have been, but I don't remember at the moment.

        40

        41       Q.   You may not have been and you don't remember - you

        42       just don't know; is that what you say?

        43       A.   Yes.

        44

        45       Q.   Were you ever told what the success fee was for - what

        46       was the element of success which was being rewarded by

        47       US$500,000?
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         1       A.   I don't recall being - sorry, I don't recall that now.

         2

         3       Q.   You were sent a draft for your comment, and if it is

         4       possible, could we bring up page 0232, which is the

         5       attachment to the email that was sent to you?

         6       A.   That is the first page of a draft agreement headed

         7       1 November 2004.  You will see that September has been

         8       deleted and November inserted.  If we go to the next page,

         9       0233, you will see there are some more corrections?

        10       A.   I don't have that yet, Mr Agius.  I do now.

        11

        12       Q.   Can you recall, did you provide these corrections or

        13       amendments to the document, or were they on the document

        14       when you received it?  Perhaps we will go to the next page,

        15       because it is more material.  Page 0234?

        16       A.   I am sorry, Mr Agius, could you repeat the question,

        17       please?

        18

        19       THE COMMISSIONER:   I think we are waiting for the next

        20       page.

        21

        22       MR AGIUS:   Q.   You have the whole of the draft agreement

        23       now before you in paper form, do you not?

        24       A.   I have four pages, yes.

        25

        26       Q.   Did you make the amendments that we can see on the

        27       document that you are holding?

        28       A.   I believe I did.

        29

        30       Q.   You should be holding a document which is barcoded

        31       AWB.8001.0232, through to and inclusive of 0236?

        32       A.   Yes, I have that.

        33

        34       Q.   Were you told that the success fee which you have

        35       included in the agreement was earned by AWB by it for

        36       recouping Tigris's debt?

        37       A.   I don't recall being told that, no.  I do recall that

        38       being a success fee in this agreement, but I don't recall

        39       the circumstances for its inclusion.

        40

        41       Q.   You don't recall the circumstances for its inclusion?

        42       A.   I don't recall the precise circumstances in which that

        43       clause was to be included.

        44

        45       Q.   But it was to be paid by Tigris?

        46       A.   Yes, that's what it says.

        47
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         1       Q.   Because it was to be deducted from the commission that

         2       Tigris was otherwise to be paid.

         3       A.   Yes.

         4

         5       Q.   In your own document of 23 November 2004 - this is

         6       AWB.8001.0229 -  do you have a hard copy of that?

         7

         8       THE COMMISSIONER:   It is on the screen, I think.

         9

        10       Q.   You had written in the third-last paragraph:

        11

        12            If 10 per cent is deducted from the

        13            US$8.375 million, the balance is

        14            US$7,537,500, which after deduction of the

        15            success fee due to AWB of US$500,000,

        16            amounts to US$7,037,500.

        17

        18       You had regard to the spreadsheet and you looked at the

        19       interest amount and you calculated the amount payable to

        20       Tigris.  Was it not apparent to you, from the history that

        21       you were reciting, that what was a debt by the IGB which

        22       had been due to BHP and which BHP had passed to Tigris -

        23       was not that debt being converted from a debt into a

        24       commission for services allegedly provided by Tigris?

        25       A.   Yes.

        26

        27       Q.   Were you comfortable with that?

        28       A.   On the instructions I had received, I was comfortable

        29       with that and having obtained senior counsel's advice in

        30       relation to that matter, I was comfortable with that.

        31

        32       Q.   You obtained senior counsel's advice in relation to

        33       the conversion of the debt to a commission?

        34

        35       MR JUDD:   I would ask the witness to remember the caution

        36       that was not enunciated by my friend a little earlier, but

        37       I will do it, that care should be taken not to give

        38       evidence concerning privileged communications that are

        39       before the Federal Court for determination.

        40

        41       THE COMMISSIONER:   I wasn't sure the Federal Court was

        42       going to determine any privilege in relation to senior

        43       counsel's advice.

        44

        45       MR JUDD:   There is such a document before the Federal

        46       Court.

        47
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         1       MR AGIUS:   Thank you.  Does it relate to the Tigris

         2       matter?

         3

         4       MR JUDD:   There are two pieces of advice from senior

         5       counsel before the Federal Court relating to the Tigris

         6       matter, one from Mr Tracey, as he then was, and one from

         7       Mr Richter.

         8

         9       MR AGIUS:   I didn't understand Mr Tracey's advice to be

        10       referable to the Tigris matter?

        11

        12       MR JUDD:   It is different advice.

        13

        14       THE COMMISSIONER:   Mr Judd, the only question at present,

        15       I think, is whether or not advice was obtained in relation

        16       to a particular matter.

        17

        18       MR JUDD:   Yes.  I don't want to unnecessarily inhibit the

        19       questioning.

        20

        21       THE COMMISSIONER:   We will just have to rely on you.

        22

        23       MR JUDD:   Yes.

        24

        25       THE COMMISSIONER:   What do you say about that question?

        26

        27       MR JUDD:   Could I just have a look at that again?  Pardon

        28       me, Commissioner.

        29

        30       THE COMMISSIONER:   On the face of it, I would have thought

        31       that was all right.

        32

        33       MR JUDD:   Yes.  I would have thought so.  The topic is

        34       something about which he can be asked.

        35

        36       MR AGIUS:   Q.   My question to you was, just to pick up

        37       the context, I asked you were you comfortable with that,

        38       and you said:

        39

        40            On the instructions I had received, I was

        41            comfortable with that and having obtained

        42            senior counsel's advice in relation to that

        43            matter, I was comfortable with that

        44

        45       And my question was:

        46

        47            You obtained senior counsel's advice in
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         1            relation to the conversion of the debt to a

         2            commission?

         3

         4       A.   I obtained senior counsel's advice in relation to the

         5       matter generally and included in the papers sent to counsel

         6       upon which he was asked to advise was an agreement which

         7       was one of the earlier drafts of the agreement between AWB

         8       and Tigris.

         9

        10       Q.   What about the answer to my question?  Did you obtain

        11       senior counsel's advice in relation to the conversion of

        12       the debt to a commission?

        13       A.   I did not obtain counsel's advice specifically to that

        14       effect, no.

        15

        16       Q.   Just so that we are sure, you did not obtain counsel's

        17       advice on the legality of referring to what was a debt as a

        18       commission payable to Tigris?

        19       A.   Not specifically, no.

        20

        21       Q.   You obtained senior counsel's advice on the topic of

        22       whether it was legal for AWB to pay money to Tigris?

        23       A.   Yes.

        24

        25       Q.   But not on the topic as to whether it was legal for

        26       AWB to rebadge a debt due from the IGB to Tigris as a

        27       commission due from AWB to Tigris?

        28       A.   That's correct.

        29

        30       Q.   Then my question to you was:

        31

        32            You had regard to the spreadsheet and you

        33            looked at the interest amount and you

        34            calculated the amount payable to Tigris.

        35            Was it not apparent to you, from the

        36            history that you were reciting, that what

        37            was a debt by the IGB which had been due to

        38            BHP and which BHP had passed to Tigris -

        39            was not that debt being converted from a

        40            debt into a commission for services

        41            allegedly provided by Tigris?

        42

        43       And you said "Yes".  And I asked you:

        44

        45            Were you comfortable with that?

        46

        47       And your answer was:
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         1

         2            On the instructions I had received I was

         3            comfortable with that, and having obtained

         4            senior counsel's advice in relation to that

         5            matter ...

         6

         7       So if we remove "senior counsel's advice in relation to

         8       that matter" because you never had it, what gave you

         9       comfort?

        10       A.   If I answer that question, I will be having to refer

        11       to senior counsel's advice generally in relation to the

        12       Tigris transaction.

        13

        14       Q.   Was it apparent to you as at November 2004 that AWB

        15       had inflated the cost of wheat in the contract or contracts

        16       for the million tonnes so as to include an amount to cover

        17       the Tigris debt?

        18       A.   Yes.  I was made aware of that.

        19

        20       Q.   Were you made aware of the fact that neither DFAT nor

        21       the United Nations had been informed that the contracts

        22       relating to the sale of that million tonnes of wheat had

        23       had their prices inflated to cover an amount referable to a

        24       debt for wheat delivered in 1996?

        25       A.   No, I wasn't specifically made aware of that.

        26

        27       Q.   Did you have a belief in relation to that?

        28       A.   Yes, I did.

        29

        30       Q.   Was it your belief that DFAT and the United Nations

        31       had not been informed of the inflation in the price of

        32       wheat to cover the debt?

        33       A.   Yes, it was.

        34

        35       Q.   You were aware, of course, of the terms of the United

        36       Nations sanctions?

        37       A.   Well, there were a number of resolutions, Mr Agius.

        38

        39       Q.   Were you aware that contracts for the sale of wheat to

        40       Iraq, if they were to be funded from the escrow account,

        41       needed to be approved by the United Nations?

        42       A.   Yes, I was.

        43

        44       Q.   Had you given consideration to the offences in the

        45       Commonwealth Crimes Act and in the Commonwealth Criminal

        46       Code of imposing upon the Commonwealth?

        47       A.   In the course of this transaction and in - well, I
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         1       will withdraw that.  Counsel's specific advice --

         2

         3       MR JUDD:   Commissioner --

         4

         5       MR AGIUS:   Q.  You can't go into counsel's specific

         6       advice.  I don't want to cut my friend off.  I just want

         7       you to understand the question before you answer it.   My

         8       question was --

         9

        10       THE WITNESS:   I - sorry.

        11

        12       MR JUDD:   Just don't say anything.

        13

        14       MR AGIUS:   Q.   My question was:

        15

        16            Had you given consideration to the offences

        17            in the Commonwealth Crimes Act and in the

        18            Commonwealth Criminal Code of imposing upon

        19            the Commonwealth?

        20

        21       MR JUDD:   That question having been asked, there are

        22       communications before the Federal Court from Mr Quennell

        23       which are the subject of claims for privilege which include

        24       advice in relation to a wide range of matters, and if

        25       Mr Quennell is to answer that question, it might tend to

        26       disclose the content of that advice, and indeed

        27       instructions.

        28

        29       THE COMMISSIONER:   I would have thought this question is

        30       admissible.  I would have thought the next one wasn't.

        31

        32       MR JUDD:   This is a question going to his consideration of

        33       a particular issue.

        34

        35       THE COMMISSIONER:   All he has been asked so far - I think

        36       this is as far as I would allow it to go, as presently

        37       advised - is whether he had given consideration to that

        38       particular matter.  I don't think that discloses anything,

        39       other than the fact that he may have given consideration to

        40       it.

        41

        42       MR JUDD:   Yes, all right.

        43

        44       THE COMMISSIONER:   Q.   You may answer that question,

        45       Mr Quennell.

        46       A.   I beg your pardon, could the question be repeated?

        47
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         1       MR AGIUS:   Q.   I will read it to you:

         2

         3            Had you given consideration to the offences

         4            in the Commonwealth Crimes Act and the

         5            Commonwealth Criminal Code of imposing upon

         6            the Commonwealth?

         7

         8       A.   I had given consideration to the need to obtain advice

         9       in relation to those matters.

        10

        11       Q.   Had you given consideration to money laundering

        12       offences - that is, dealing in the proceeds of crime?

        13       A.   No.

        14

        15       Q.   Had you given consideration to your own position as

        16       to whether or not you yourself were complicit in a

        17       money-laundering offence by assisting others in dealing

        18       with the proceeds of crime?

        19       A.   No, I didn't give that thought.

        20

        21       Q.   Had you given consideration to the offences in the

        22       State Crimes Act of obtaining benefits by deception?

        23       A.   In relation to this matter?

        24

        25       Q.   On the part of AWB?

        26       A.   That was one of the topics upon which senior counsel

        27       was asked to advise.

        28

        29       Q.   In fairness to you, Mr Quennell, I ask you this

        30       question and you may or may not be able to answer it:  Did

        31       you consider, when you provided assistance in the drafting

        32       of the agreement which referred to, in substance, services

        33       provided by Tigris, that you were thereby making yourself

        34       complicit in a crime by AWB?

        35       A.   That never occurred to me for one moment.

        36

        37       MR AGIUS:   I'm not sure that I have tendered the email

        38       from Mr Quennell to Mr Cooper and the chain of which that

        39       is a part - AWB.8001.0229-0231 and the annexure,

        40       AWB.8001.0232-0236.

        41

        42       EXHIBIT #1044 EMAIL CHAIN BETWEEN MR QUENNELL AND

        43       MR COOPER, BARCODED AWB.8001.0229-0231 AND THE ANNEXURE,

        44       AWB.8001.0232-0236

        45

        46       MR AGIUS:   Q.   Could we bring up AWB.8001.0238.  Can you

        47       see that on the screen, Mr Quennell?
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         1       A.   Yes, I can.

         2

         3       Q.   That is an email from you to Mr Cooper attaching an

         4       amended agreement.  Can we go to AWB.8001.0240.  You will

         5       see this is an agreement which has a precise date on it,

         6       26 November 2004.  Do you recognise that as the agreement

         7       that you attached to the email that you sent to Mr Cooper

         8       on 26 November 2004?

         9       A.   I believe that was the one, yes.

        10

        11       MR AGIUS:   Commissioner, I tender the email and the

        12       attached draft of the Tigris agreement, AWB.8001.0238, and

        13       AWB.8001.0240-0243.

        14

        15       EXHIBIT #1045 EMAIL FROM MR QUENNELL TO MR COOPER

        16       ATTACHING DRAFT AGREEMENT, BARCODED AWB.8001.0238, AND

        17       AWB.8001.0240-0243

        18

        19       MR AGIUS:   Q.   You provided instructions to senior

        20       counsel in May of 2004?

        21       A.   Yes.

        22

        23       Q.   We have your instructions to counsel, and they are

        24       exhibited before the inquiry.  They make no mention of the

        25       inflation of the prices of wheat in the contracts for the

        26       million tonnes of wheat, which contracts were entered into

        27       in December of 2002.  Is that because you had not been made

        28       aware as at the date that you briefed senior counsel, which

        29       was 12 May 2004 --

        30       A.   I believe so.

        31

        32       Q.   -- of the inflation of those contracts?

        33       A.   I believe so.

        34

        35       Q.   Finally - I think this is as far as I can take the

        36       matter until other issues are resolved elsewhere - could

        37       I ask you to look at an email from you to Ms Peavey of

        38       9 June 2004, AWB.8001.0107.  You say in this email that you

        39       are attaching a draft agreement and that you wanted

        40       Ms Peavey to phone you to discuss it when she had an

        41       opportunity.  You will see at the bottom of the page there

        42       is an insignia indicating an attachment, and that the

        43       number of the attachment is recorded, 141657601.  If we go

        44       to the next page that's 0108, you will see that same number

        45       appearing in the bottom left-hand corner of that page.

        46       This is a draft agreement for June 2004.  You will see from

        47       the cover sheet that it refers to AWBI, BHP and Tigris.
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         1       Then if we go to the next page, 0109, you will see

         2       underneath the handwritten corrections reference to:

         3

         4            BHPBP has advanced to AWBI payment in

         5            respect of wheat supplied to Grains Board

         6            of Iraq under AWBI contract numbers A1111

         7            and A1112 both dated 20 December 2001.

         8

         9       A.   Yes, I see that.

        10

        11       Q.   And the next recital:

        12

        13            AWBI has undertaken to use all reasonable

        14            endeavours to recover from Grains Board of

        15            Iraq the purchase price under [those

        16            contracts].

        17

        18       Now, it appears that after you have sent that email

        19       somebody has amended this draft by scratching out some of

        20       the words and substituting others.  Where did you get the

        21       information that we see in recitals C and D, in particular

        22       the reference to the contract numbers and dates of those

        23       contracts?

        24       A.   Probably from AWB.

        25

        26       Q.   Who at AWB?

        27       A.   I can't recall precisely who that particular

        28       information would have come from.

        29

        30       Q.   We don't see it in other copies of this agreement.

        31       Were you given instructions that that information was

        32       wrong?

        33       A.   I don't recall whether I had received those

        34       instructions.

        35

        36       Q.   Who was your normal point of contact as at the date of

        37       this email and draft, which is 9 June 2004?  I remind that

        38       you this email was directed to Ms Peavey?

        39       A.   Yes.  I believe Rosemary Peavey was the point of

        40       contact in relation to this matter generally.

        41

        42       MR AGIUS:   Could I tender the email and the attachment,

        43       AWB.8001.0107 through to and inclusive of 0114.

        44

        45       EXHIBIT #1046 EMAIL FROM MR QUENNELL TO MS PEAVEY, DATED

        46       9/6/2004 AND ATTACHMENT, BARCODED AWB.8001.0107-0114

        47
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         1       MR AGIUS:   Commissioner, with the issues of privilege

         2       otherwise unresolved, I'm not able to take this examination

         3       any further at this time.  Unfortunately, I cannot ask for

         4       Mr Quennell to be released from his notice.

         5

         6       THE COMMISSIONER:   Mr Priest, do you wish to ask any

         7       questions?

         8

         9       MR PRIEST:   Not at this stage, Mr Commissioner.

        10

        11       THE COMMISSIONER:   Mr Judd?

        12

        13       MR JUDD:   No.

        14

        15       THE COMMISSIONER:   Anybody else?

        16

        17       MR FORREST:   No, sir.

        18

        19       THE COMMISSIONER:   Very well.  You are excused for the

        20       time being, Mr Quennell.  Some arrangement will be made

        21       about the future, if that is necessary.

        22

        23       THE WITNESS:   Yes, Commissioner.

        24

        25       <THE WITNESS WITHDREW

        26

        27       MR AGIUS:   There is one housekeeping matter, Commissioner.

        28       It is likely that we will sit next week to, hopefully,

        29       conclude the examinations of Mr Hogan, if there are to be

        30       some.

        31

        32       THE COMMISSIONER:   And Mr Stott.

        33

        34       MR AGIUS:    We expect that Mr Lacava will be taking

        35       instructions from Mr Stott in that regard.  If there is to

        36       be a further statement from Mr Stott and an application to

        37       cross-examine Mr Hogan, might we have an order that we have

        38       that before close of business on Monday?

        39

        40       THE COMMISSIONER:   Mr Lacava?

        41

        42       MR LACAVA:   I am sorry to be so slow, Commissioner.  I am

        43       just --

        44

        45       THE COMMISSIONER:   Reorganising your life?

        46

        47       MR LACAVA:   I am just reorganising my life as I stand
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         1       here.

         2

         3       MR AGIUS:   If it is of any assistance, I don't believe it

         4       is envisaged we will sit tomorrow.

         5

         6       THE COMMISSIONER:   No.  I had in mind that we might

         7       address these matters on Wednesday.

         8

         9       MR LACAVA:   Yes.  Could I say 10 o'clock Tuesday morning?

        10

        11       THE COMMISSIONER:   Yes, that's fine.

        12

        13       MR JUDD:   Commissioner, can I just raise housekeeping

        14       issues generally?  These have no doubt crossed everybody's

        15       mind.  You, sir, have a reporting date at the end of next

        16       month.  It seems obvious that we have, apart from the

        17       hearings next week, the likelihood of some hearings in the

        18       future following the decision of the Federal Court, which

        19       we assume will be imminent, and the production of

        20       additional material which is presently being reviewed.

        21

        22            Again, this is really a matter of trying to organise

        23       our lives and work out quite what the future holds,

        24       although that may be a question that can't be answered in

        25       whole or in part at this stage, but if we could get some

        26       indication of what the future does hold, we would be much

        27       obliged, so that we can come to terms with our clerks, our

        28       families and the like.

        29

        30       THE COMMISSIONER:   I don't think there is anything that I

        31       can sensibly say at this stage, Mr Judd.  As soon as there

        32       is something I can sensibly say, I will say it.

        33

        34       MR JUDD:   Thank you.

        35

        36       THE COMMISSIONER:   All right, I will adjourn until 10am

        37       next Wednesday, unless there is some change in the plan.

        38

        39       AT 5.15PM, THE COMMISSION ADJOURNED TO

        40       WEDNESDAY, 30 AUGUST 2006 AT 10AM

        41

        42

        43

        44

        45

        46

        47
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