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         1       THE COMMISSIONER:   I've been giving consideration to the

         2       matters addressed yesterday afternoon and I shall make some

         3       comments in relation to those matters later in the week.

         4

         5       MR AGIUS:   Mr Commissioner, we have this morning, just a

         6       few minutes ago, been provided with a further bundle of

         7       documents by senior counsel for Mr Long.  I would ask for

         8       some time this morning before I commence the examination of

         9       Mr Long so that we might copy and read this material.  At a

        10       glance, it seems to be fresh material.  I'm not aware that

        11       the Commission has received any of this material before

        12       from AWB or any other source, so it may take us perhaps

        13       20 minutes to read through it.

        14

        15       THE COMMISSIONER:   Mr Forrest, did you make this material

        16       available to AWB as well?

        17

        18       MR FORREST:   Yes, AWB have the material.

        19

        20       THE COMMISSIONER:   Very well.  I'll adjourn until 10.30.

        21

        22       MR AGIUS:   Thank you, Mr Commissioner.

        23

        24       MR FORREST:   Before you adjourn, Mr Commissioner, can I

        25       say that this material is in fact beyond the ambit of the

        26       notice that was served on Michael Long, but we think that

        27       it is material that the Commission ought to view.

        28

        29       THE COMMISSIONER:   Thank you.

        30

        31       SHORT ADJOURNMENT

        32

        33       MR AGIUS:   Thank you for that additional time,

        34       Mr Commissioner, which we've spent reviewing those

        35       documents.  If it please the Commission, I propose to call

        36       Mr Michael John Long.

        37

        38       MR FORREST:   Mr Commissioner, before Mr Long is called,

        39       there's a matter that I'd like to raise, if it's

        40       convenient.  It won't take any great length of time.

        41

        42            Commissioner, in this morning's copy of the Financial

        43       Review, at page 5, there is an article dealing with these

        44       proceedings and it is headed "AWB Executive Knew of

        45       Pakistan Payment".  I won't read, Mr Commissioner, all of

        46       the article, but I'd like to read the first couple of

        47       paragraphs.  I say that mindful of what I read in the
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         1       transcript of the Commission's views about matters

         2       recorded, but I do think I should bring this to your

         3       attention.  It reads as follows:

         4

         5            A senior AWB executive admitted that he was

         6            aware the company was paying millions of

         7            dollars in bribes to Pakistani government

         8            officials to help secure repayment of a

         9            loan, as the oil-for-food inquiry heard

        10            evidence of a culture of corruption at the

        11            grain trader.

        12                 But AWB head of trading Peter Geary

        13            laid the blame on fellow executive Charles

        14            Stott for paying Pakistani government

        15            officials to secure payment of $110 million

        16            debt owed for wheat in 2000.

        17

        18       A little further on in the article it reads:

        19

        20            Asked who would know about AWB agreeing to

        21            pay the agent $5 million, Mr Geary said

        22            that, after a restructure of the company,

        23            "Charles Stott was managing the issue".

        24

        25       I rise to my feet, Mr Commissioner, because that just

        26       wasn't the evidence.  It was never put to Mr Geary that

        27       these were bribes.  It was never established that bribes

        28       were paid.  He did not have an opportunity to comment on

        29       that allegation if it were made at all, because it wasn't

        30       made.  It is entirely and unfairly destructive to his

        31       reputation.  The transcript relevant to what he did say

        32       commences at page 1490 and following.

        33

        34            As I say, Mr Commissioner, I've read of the

        35       Commission's reluctance to interfere with the open and free

        36       reporting of these proceedings.  We submit that it might be

        37       time, in the light of this article, to review that

        38       position.  We understand, sir, that there is a media

        39       liaison unit.  We ask them to ensure, insofar as they can,

        40       that these proceedings are reported accurately.  What is

        41       contained in those first two paragraphs are allegations of

        42       corruption, Mr Geary being a participant in that

        43       corruption, and that, as you will recall, Mr Commissioner,

        44       just wasn't the evidence.

        45

        46            We invite the Financial Review to review the

        47       transcript from pages 1490 onwards, to retract the
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         1       assertions that are made in that article and to publish a

         2       correction.  We also would ask you, sir, to review the

         3       position as to not offering any assistance or advice to the

         4       media, and we would entreat the media liaison unit to

         5       ensure, insofar as they can, that these proceedings are

         6       recorded accurately.

         7

         8            Appearing for Mr Geary, we take this terribly

         9       seriously.  That's, in effect, the substance of what I have

        10       to say.

        11

        12       THE COMMISSIONER:   Thank you, Mr Forrest.  Your remarks

        13       are noted.  It reinforces my view that this Commission

        14       should not comment on matters reported by the press.  It's

        15       the obligation of the press to report matters accurately.

        16       If they do not do so, that is for others to consider.

        17       There is much media coverage of this inquiry and it would

        18       be an impossible task for this Commission to undertake a

        19       responsibility for accuracy of reporting.  Thank you.  Yes,

        20       Mr Agius.

        21

        22       MR AGIUS:   Mr Commissioner, the media liaison officer who

        23       assists this inquiry is not appointed to act as a policeman

        24       of the press or media.  That would be an impossible job.

        25       We do, however, endeavour to assist in accurate reporting

        26       by making available the transcript of the proceedings twice

        27       a day on our web site.  As I understand it, morning

        28       transcript is available before the end of the day and

        29       afternoon transcript is available shortly after the

        30       proceedings conclude.  We also make available to the media,

        31       should they choose to access them, copies of relevant

        32       public exhibits.  In that way, those assisting you and the

        33       media liaison group attempt to ensure that material is

        34       available which properly records that which has been called

        35       in public hearings before this Commission.

        36

        37            Is it appropriate now to call Mr Long?

        38

        39       THE COMMISSIONER:   Yes.

        40

        41       <MICHAEL JOHN LONG, sworn:                   [11.10 am]

        42

        43       <EXAMINATION BY MR AGIUS:

        44

        45       MR AGIUS:   Q.   Mr Long, might we have your full name,

        46       please?

        47       A.   Michael John Long.
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         1

         2       Q.   Are you the General Manager of International Sales and

         3       Marketing, Middle East, Europe, Africa Desk of AWB Limited?

         4       A.   Yes.

         5

         6       Q.   Mr Long, you provided a statement dated 19 December

         7       2005.  It's 46 paragraphs and it commences at barcode page

         8       WST.0001.0088.  I wonder if that could be brought up,

         9       please.  Is that a copy of the statement that you provided?

        10       A.   Is this my first statement or my second statement?

        11

        12       Q.   The statement dated 19 December 2005.  As we

        13       understand it, it's your first statement.

        14       A.   It appears to be the first page, yes.

        15

        16       Q.   When you made that statement, did you believe the

        17       contents of it to be true and correct?

        18       A.   Yes.

        19

        20       MR AGIUS:   I tender that statement.  It runs from

        21       WST.0001.0088 through to 0100.

        22

        23       THE WITNESS:   Mr Agius, there were some corrections in

        24       that that I made in my subsequent statement.

        25

        26       MR AGIUS:   I understand.

        27

        28       Q.   Just so that there's no misunderstanding, I did

        29       deliberately phrase my question as to whether, at the time

        30       you made that statement, you believed its contents to be

        31       true and correct.

        32       A.   Yes.

        33

        34       Q.   I'm not trying to trick you.

        35       A.   No, no, I just wanted to be clear, that's all.

        36

        37       Q.   That answer still stands?

        38       A.   Yes.

        39

        40       EXHIBIT #75  FIRST STATEMENT OF MR LONG, DATED 19/12/2005,

        41       BARCODED WST.0001.0088-0100

        42

        43       MR AGIUS:   Q.   There was provided some time later a

        44       bundle of documents under the cover of a letter from the

        45       solicitors for AWB.  That letter recorded the following -

        46       this was a letter from the solicitors for AWB dated

        47       23 January 2006:
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         1

         2            I refer to your letter dated 21 December

         3            2005 and answer your request using the same

         4            numbering used in your letter as follows:

         5            Statement of Michael Long, paragraph 1,

         6            copies of documents referred to in

         7            Mr Long's statement are enclosed.  Although

         8            not specifically identified in paragraph 9,

         9            Mr Long has looked at and will say that the

        10            two documents referred to in paragraph 9

        11            are those behind tab 1 of the enclosed

        12            bundle.

        13

        14       May we take it, then, that you saw a bundle of documents

        15       prior to their being forwarded to the inquiry?

        16       A.   I've seen several documents.

        17

        18       Q.   Did you see a bundle that had been put together which

        19       was forwarded to the inquiry in support of your statement?

        20       A.   On what date?

        21

        22       Q.   Well, I'm speaking about your first statement, and the

        23       bundle was forwarded to the inquiry under cover of a letter

        24       on 23 January.  I don't know when you would have seen the

        25       bundle; I'm just asking you if you did see something?

        26       A.   There were some documents that I reviewed, yes.

        27

        28       Q.   Can I show you this folder which is entitled

        29       "Documents relating to Michael Long pursuant to letter of

        30       21 December 2005".  Would you look through that and just

        31       confirm that that is a bundle of documents which you saw

        32       and which was forwarded and said to be copies of documents

        33       referred to in your first statement?

        34       A.   Yes, Mr Agius, that seems to be the documents I

        35       reviewed.

        36

        37       MR AGIUS:   Mr Commissioner, I will tender that folder.

        38       The documents run from barcode numbers WST.0004.0003 up to

        39       and inclusive of 0062.  I would ask at this stage that the

        40       bundle be marked as a confidential exhibit.  There are some

        41       documents in there which I understand would be covered by

        42       claims for confidentiality that have been made by AWB,

        43       being commercial confidentiality, and we've yet to resolve

        44       that issue so far as it relates to all of these documents.

        45

        46       EXHIBIT #94C FOLDER OF DOCUMENTS,  ENTITLED "DOCUMENTS

        47       RELATING TO MICHAEL LONG PURSUANT TO LETTER OF 21/12/2005"
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         1       BARCODED WST.0004.0003-0062

         2

         3       MR AGIUS:   Can I include with that tender the letter and

         4       schedule which was forwarded to the inquiry, and from which

         5       I read, from the solicitors for AWB Limited, dated

         6       23 January 2006.  A copy of the letter is to be found in

         7       that folder.

         8

         9       THE COMMISSIONER:   Yes, very well.  That will be included

        10       in confidential exhibit 94.

        11

        12       EXHIBIT #94C ADDITION OF LETTER AND SCHEDULE FROM

        13       SOLICITORS FOR AWB LIMITED, DATED 23/1/2006

        14

        15       MR AGIUS:   Q.   Mr Long, yesterday there was provided to

        16       the inquiry an additional statement dated 29 January 2006.

        17       I provide you with a hard copy of it.  Would you just

        18       confirm that that's a copy of your second statement, dated

        19       29 January 2006?

        20       A.   Yes.

        21

        22       Q.   Are the contents of that statement true and correct to

        23       the best of your knowledge and belief?

        24       A.   Yes, Mr Agius, they are.  Could I request, Mr Agius,

        25       that I actually read this statement?

        26

        27       Q.   That you read it?

        28       A.   Yes.

        29

        30       Q.   Yes.  Can you hang on to that copy?

        31       A.   Yes - that I read it out loud.

        32

        33       THE COMMISSIONER:   No, no, we can all read it.

        34

        35       MR AGIUS:   Q.   I am about to tender it.

        36       A.   I just felt it was important that I read it out loud

        37       to clearly articulate my understanding of the issues that

        38       are being raised by this Commission and make sure that it's

        39       articulated in a fashion that's reported accurately in the

        40       public arena.

        41

        42       Q.   Mr Long, that statement is about to become a public

        43       exhibit of this inquiry.  It will be available as a public

        44       exhibit of this inquiry on our web page.  It will be

        45       available in hard copy for perusal today.  I will, in

        46       addition, be taking you through it in quite some detail

        47       during the course of some period today.
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         1       A.   So the answer is no?

         2

         3       Q.   And the Commissioner has made a ruling.  It's not a

         4       practice here to read statements that are tendered,

         5       otherwise it would triple the time to be taken by this

         6       inquiry.

         7

         8       MR AGIUS:   I tender the document WST.0004.0063 through to

         9       and inclusive of 0096.

        10

        11       EXHIBIT #76 STATEMENT OF MR LONG, DATED 29/1/2006,

        12       BARCODED WST.0004.0063-0096

        13

        14       MR AGIUS:   Q.   Yesterday afternoon the inquiry was

        15       provided with another bundle of documents, barcoded

        16       WST.0004.0097 through to and inclusive of 0104.  Would you

        17       have a look at that bundle.  Do you recognise that

        18       compilation that I have just shown you as a copy of the

        19       bundle that was provided to the inquiry yesterday?

        20       A.   Yes.

        21

        22       Q.   It relates, does it not, to your second statement?

        23       A.   Yes.

        24

        25       MR AGIUS:   Mr Commissioner, I tender that bundle and ask

        26       that it be marked as a confidential exhibit, on the same

        27       basis.

        28

        29       THE COMMISSIONER:   Was this received yesterday or today?

        30

        31       MR AGIUS:   That bundle was received yesterday afternoon.

        32

        33       EXHIBIT #95C BUNDLE OF DOCUMENTS IN RELATION TO MR LONG'S

        34       EVIDENCE PROVIDED TO THE COMMISSION ON 30/1/2006,  BARCODED

        35       WST.0004.0097-0104.

        36

        37       MR AGIUS:   Q.   Mr Long, have you also produced to the

        38       inquiry another bundle of documents which relates primarily

        39       to what I will refer to as the Tigris matter; that is, the

        40       purchase of $5m worth of wheat by BHP and the matters

        41       relating to that?

        42       A.   Is that the CRRC memo with the relevant attachments?

        43

        44       Q.   Yes.

        45       A.   Yes.

        46

        47       MR AGIUS:   I will tender that bundle.  I haven't had this
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         1       bundle, as a bundle of documents, separately barcoded, but

         2       might it be marked as a confidential exhibit for the

         3       reasons I've earlier indicated at this point in time.

         4

         5       EXHIBIT #96C MEMORANDUM, DATED 16/9/2002, TOGETHER WITH

         6       ATTACHMENTS, PROVIDED TO THE INQUIRY ON 24/1/2006

         7

         8       MR FORREST:   Could I indicate, Mr Commissioner, that that

         9       memorandum with the attachments was supplied I think last

        10       Tuesday - that is, a week ago today.

        11

        12       THE COMMISSIONER:   Which memorandum?

        13

        14       MR FORREST:   This is the exhibit that is now being

        15       tendered, which is the memorandum of 16 September 2002,

        16       with attachments.  It's not really a bundle of documents,

        17       it's the memorandum with attachments that is referred to in

        18       the statement of Mr Long.

        19

        20       THE COMMISSIONER:   I'm not sure what you're addressing,

        21       but I'll note your remarks.

        22

        23       MR FORREST:   Thank you.

        24

        25       THE COMMISSIONER:   Yes, Mr Agius.

        26

        27       MR AGIUS:   Q.   Mr Long, are you aware that there was a

        28       further bundle of documents provided to the inquiry this

        29       morning?

        30       A.   Yes.

        31

        32       Q.   Would you have a look at this.  Is that a copy of the

        33       bundle of documents that was provided to the inquiry this

        34       morning?

        35       A.   Yes.

        36

        37       MR AGIUS:   I tender that bundle and ask that it be marked

        38       as a confidential exhibit on the same basis,

        39       Mr Commissioner.

        40

        41       EXHIBIT #97C BUNDLE OF DOCUMENTS IN RELATION TO MR LONG'S

        42       EVIDENCE, PROVIDED TO THE INQUIRY ON 31/1/2006

        43

        44       MR AGIUS:   It's not yet been barcoded.

        45

        46       Q.   Mr Long, in relation to confidential exhibit 97, which

        47       is the bundle that you have in front of you, the last
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         1       bundle I showed you, how long have you had those documents

         2       in your possession?

         3       A.   Those documents were faxed from Jordan on the dates

         4       noted on the particular documents.  They then became the

         5       property of AWB and I don't believe I kept a copy.

         6

         7       Q.   So the documents that were produced this morning,

         8       confidential exhibit 97, were obtained from AWB --

         9       A.   Yes.

        10

        11       Q.   -- prior to their production today?

        12       A.   Yes - well, AWB or AWB solicitors.

        13

        14       Q.   Did you obtain them?

        15       A.   I am in receipt of them, yes.

        16

        17       Q.   Well, they were provided to the inquiry by your

        18       counsel?

        19       A.   Yes.

        20

        21       Q.   This morning?

        22       A.   Yes.

        23

        24       Q.   I'm not making any complaint; I'm just making an

        25       inquiry --

        26       A.   Yes, I received them.

        27

        28       Q.   You received them from whom - not originally, but for

        29       the purposes of providing them to this inquiry?

        30       A.   From the instructing solicitors to AWB.

        31

        32       Q.   When did you receive those?

        33       A.   Either at the end of last week or over the weekend; I

        34       can't recall exactly when, but in the last few days.

        35

        36       Q.   Certainly before yesterday?

        37       A.   Yes.  I saw them before yesterday, but I don't believe

        38       I took a copy before yesterday.

        39

        40       Q.   When you say "took a copy", were you given a copy for

        41       your own use?

        42       A.   Well, I asked for a copy to be given to my

        43       solicitors - to my barristers.

        44

        45       Q.   When did that happen?

        46       A.   Well, I believe that it was either late last week or

        47       over the weekend.
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         1

         2       Q.   Mr Long, do you say that all of the documents that are

         3       within that exhibit, confidential exhibit 97C, were

         4       received by you whilst you were in Jordan?

         5       A.   Well, I wrote - I'm the author of some of the

         6       documents, and the balance of them were documents that I

         7       received either while I was in Jordan or were the contents

         8       of a file I was keeping pertaining to information that was

         9       relevant to Alia.

        10

        11       Q.   Was this a file that you were keeping whilst you were

        12       in Jordan?

        13       A.   No, this was a cumulative file I was keeping on Alia.

        14

        15       Q.   From when did that file date?

        16       A.   Well, when Alia started to become an issue in terms of

        17       the Volcker Report, I believe that we pursued due diligence

        18       on that company.

        19

        20       THE COMMISSIONER:   Q.   Do you mean post-October 2005 or

        21       earlier than that?

        22       A.   Earlier than that.

        23

        24       Q.   Can you remember when you started this due diligence?

        25       A.   Well, it was probably - well, it was probably in the

        26       order of a year before that, because I'm just,

        27       Mr Commissioner, looking at one of the documents, which is

        28       dated 27 September 2004.

        29

        30       MR AGIUS:   Q.   So was it from about that date that you

        31       began keeping this file?

        32       A.   I can't remember the exact date I started keeping this

        33       file, but from the documents in front of me that would

        34       appear so.

        35

        36       Q.   Do those documents, exhibit 97C, represent the

        37       complete contents of the file?

        38       A.   I handed the file in its entirety to the document

        39       collection - sorry, the people that were conducting the

        40       document collection process at AWB and have no reason to

        41       believe that it wouldn't be complete, but I can't say for

        42       certain whether it's complete or not because I don't have

        43       the original file to compare it against.

        44

        45       Q.   When did you do that?  When did you hand that file

        46       containing exhibit 97C to the person responsible for

        47       collecting documents?
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         1       A.   I would have given it to the people that were involved

         2       in what we called Project Rose probably some time towards

         3       the end of 2005.

         4

         5       Q.   When you say "the people that were involved in what we

         6       called Project Rose", who were those people?

         7       A.   Well, it was the solicitors advising us in that

         8       process and the - I think I recall that it was the AWB

         9       internal lawyer that may have collected that particular

        10       folder.

        11

        12       Q.   Was that Mr Cooper?

        13       A.   No, it would have been Ms Peavey.

        14

        15       Q.   When you say the solicitors advising AWB, they were

        16       external solicitors?

        17       A.   ABL.

        18

        19       Q.   Did that file that you provided have a particular

        20       name?

        21       A.   I don't believe so.  It was a blue folder that I kept

        22       in my personal - within the vicinity of my desk, and

        23       continued to accumulate information on Alia, and if I was

        24       going to entitle it something, I would entitle it "Alia".

        25

        26       Q.   Can you describe the blue folder?  Was it a lever-arch

        27       folder?

        28       A.   No, it was a two-ringed binder - folder.

        29

        30       Q.   So a two-ringed binder, and papers in it had two

        31       perforated holes which were caught by the rings; is that

        32       right?

        33       A.   Mr Agius --

        34

        35       Q.   I'm trying to give a description of the file to ensure

        36       that it's actually been produced to the inquiry?

        37       A.   I have seen a lot of files in the last few weeks.  I

        38       think it had two clips, two rings.  It would seem that it

        39       had two clips because some of the photocopies here have the

        40       remains of two holes on them, so, yes, I would say that it

        41       was a two-ringed file, and that's the best of my

        42       recollection, yes.  But it was not a lever-arch file.

        43

        44       THE COMMISSIONER:   Do you know if it's been produced,

        45       Mr Judd.

        46

        47       MR JUDD:   I don't.  We have the description, sir.
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         1

         2       THE COMMISSIONER:   Thank you.

         3

         4       MR AGIUS:   Q.   Mr Long, what happened between the date of

         5       your first statement in December of last year and the

         6       creation of your second statement that led you to create

         7       the second statement?

         8       A.   A couple of things happened, Mr Agius.  Firstly, I

         9       felt that the full details of the situation weren't being

        10       portrayed accurately.  I felt that the Commission had

        11       decided that there were areas of importance that it wished

        12       to pursue, that I hadn't elaborated enough on those issues

        13       to assist the Commission in its endeavours, and I have read

        14       the transcripts of the Commission and I noted the

        15       Commissioner's comments regarding the contents of the

        16       statements that had been made to date and the Commissioner,

        17       I believe, requested future witnesses to take a long, hard

        18       look at their statements over the weekend and try to

        19       address the issues in more detail.

        20

        21       Q.   This second statement was the product?

        22       A.   Yes.

        23

        24       Q.   In the course of compiling this second statement, did

        25       it come to your notice that any portions of your first

        26       statement were inaccurate?

        27       A.   There were a couple of minor amendments I made that I

        28       would have brought to your attention if I had have

        29       maintained my initial statement when you asked me if it was

        30       true and correct.

        31

        32       Q.   By reference to either the first or second statement,

        33       could you indicate what those amendments were?

        34       A.   There was a particular reference to when Tim Goodacre

        35       left and when I started reporting to Mr Geary.  That was

        36       inaccurate, in that in the first statement I said that I

        37       reported to Mr Geary when Mr Goodacre left.  In fact it was

        38       the case that the reporting structure changed, I believe,

        39       in January 2002 - have you got the original statement

        40       there, Mr Agius?

        41

        42       Q.   I think you have them all in front of you.  Do you not

        43       have the first statement in front of you?  It may be that

        44       you don't.

        45       A.   Perhaps it seems I don't.

        46

        47       Q.   Could we bring up, please, WST.0001 --
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         1       A.   Mr Agius, it's not of a material nature, I wouldn't

         2       say.  It was a slight error in terms of a couple of months

         3       when I reported to someone and when I didn't report to

         4       someone.

         5

         6       Q.   Are there any other corrections in that statement that

         7       you wish to draw attention to now?

         8       A.   I did refine minor details in the second statement,

         9       but I wouldn't call them material changes.

        10

        11       Q.   No other matter then?

        12       A.   No.

        13

        14       Q.   I will then proceed to ask you questions concerning

        15       your second statement, on the basis that, to the best of

        16       your knowledge and belief, it is a fuller statement, and if

        17       there's any matter that arises in your first statement that

        18       you want to draw attention to, either during the course of

        19       this examination or later, please feel free to do so at any

        20       time.

        21       A.   It might be useful if I have a copy of that, Mr Agius,

        22       just in case I need to refer to it.

        23

        24       Q.   We'll arrange for that.  I'll give you a copy of your

        25       first statement.  You returned to Melbourne - I'm reading

        26       from paragraph 2 of your second statement, exhibit 76 - in

        27       October 2000, when you were appointed regional marketing

        28       manager with AWB, and that role involved you in managing

        29       the sale of Australian wheat in Europe and Africa.  Did

        30       you, during the course of your duties after that time until

        31       November 2001, have any contact with the marketing people

        32       responsible for marketing the wheat to Iraq?

        33       A.   As I said in my statement, there were references to

        34       issues concerning Iraq that I picked up on because of the

        35       logistics in the office.  That is, we were sitting in close

        36       proximity to each other.

        37

        38       Q.   Did you learn, for example, that in November 2000 the

        39       Iraqis had introduced a requirement that 10 per cent be

        40       added to the contract value and that that 10 per cent be

        41       paid as part of the inland trucking fee?

        42       A.   No.

        43

        44       Q.   So you never learnt that in November 2000, when it was

        45       produced?

        46       A.   I may have been copied on some emails, and I've seen

        47       those emails since, but it didn't register with me at the
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         1       time.  I wasn't responsible for Iraq.

         2

         3       Q.   In early 2001, in February of 2001, Mr Hogan and

         4       Mr Borlase forwarded a trip report relating to their recent

         5       visit to Iraq which included statements of their opinion

         6       concerning the aftersales service fee and the imposition of

         7       the additional 10 per cent.  Are you aware generally of the

         8       document of which I'm speaking?

         9       A.   I've read it subsequently in my preparations for this

        10       inquiry.

        11

        12       Q.   Did you see that document at about the time that it

        13       was distributed at AWB, which was February 2001?

        14       A.   I don't specifically recall seeing that document.

        15

        16       Q.   Does that mean that, to the best of your recollection,

        17       you didn't see it, or does it mean you can't recall one way

        18       or the other?

        19       A.   It just means what I said; I can't recall seeing that

        20       document.

        21

        22       Q.   You were appointed to the position of general manager,

        23       international sales and marketing in November 2001 and at

        24       that time did you familiarise yourself with the nature of

        25       the Iraqi market?

        26       A.   Yes.

        27

        28       Q.   Did you review trip reports that related to Iraq once

        29       you took up that position in November 2001?

        30       A.   No, I didn't go back specifically over all the Iraqi

        31       files.  I was appointed to the position of general manager,

        32       international sales and marketing, which was responsible

        33       for some 100 customers in some 40 to 50 countries.

        34

        35       Q.   So you never took any particular interest in the Iraq

        36       matter?

        37       A.   When I took my station, Mr Agius, I took particular

        38       interest in the Iraq matter in relation to matters which

        39       concerned me at the time.

        40

        41       Q.   But you never reviewed the history of the relationship

        42       with Iraq?

        43       A.   Mr Agius, I did not go back over all the files

        44       particularly pertaining to Iraq when I took up my station

        45       as general manager, international sales and marketing in

        46       November 2001.

        47



            .31/1/06 (17)              1585     M J LONG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Q.   When did you become aware that the AWB was required to

         2       pay any amount of money on account of inland transport in

         3       connection with the sale of wheat to Iraq?

         4       A.   I was - as I said in my statement, Mr Agius, I was

         5       aware of some reference to the company Alia during my time

         6       as regional manager for Europe and Africa because there was

         7       reference to Alia by my colleagues in the office, so I took

         8       that to be there was an inland transport component of the

         9       Iraqi business.

        10

        11       Q.   So when you became aware of the references to Alia, is

        12       that when you inferred that there was a requirement that

        13       AWB pay an amount of money in connection with inland

        14       transport?

        15       A.   What did I infer?  When did I infer what you're

        16       suggesting?  What are you suggesting?

        17

        18       Q.   Let me ask you the question I asked you originally:

        19       when did you become aware that AWB was required to pay any

        20       amount of money on account of inland transport in

        21       connection with the sale of wheat to Iraq?

        22       A.   Well, I'll just repeat the answer that I gave, which

        23       was when I took up my station as marketing manager for

        24       Europe and Africa, I became generally aware of a company

        25       called Alia because of conversations I overheard from my

        26       colleagues at the time, which referred to the issue of

        27       inland transport, and I do recall that the name Alia was

        28       mentioned.

        29

        30       Q.   So was it at that time that you became aware that

        31       these inland transport charges were being paid to Alia?

        32       A.   At that time I didn't take a particular interest in it

        33       because it wasn't my responsibility.  I've given you the

        34       answer as to what I believe my general knowledge was at the

        35       time pertaining to Alia and transport to Iraq, but you must

        36       remember, Mr Agius, that my responsibilities were for

        37       Europe and Africa and I had enough on my plate dealing with

        38       those markets.

        39

        40       Q.   That's why I asked you the question that I did.  I'll

        41       ask you again:  when did you become aware that the AWB was

        42       required to pay any amount of money on account of inland

        43       transport in connection with the sale of wheat to Iraq?

        44       Can you put a date on it, please?

        45       A.   Well, do you want me to answer the same question again

        46       in the same way?

        47
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         1       Q.   I want you to give an answer to that question.

         2       A.   Sometime during October 2000 and November 2001.

         3

         4       Q.   Sometime within that year?

         5       A.   Yes.

         6

         7       Q.   That's the best you can do?

         8       A.   This is a very small issue on my radar screen at the

         9       time.  I was new to the company.  I had durum issues to

        10       deal with.  I had African markets to deal with.  I had

        11       European customers in terms of durum marketing that I had

        12       to deal with, and, as I said, I'm just trying to cooperate

        13       with you, Mr Agius, in terms of what I may have overheard

        14       in the office in matters pertaining to Iraq, because it was

        15       a unique market at the time.

        16

        17       Q.   When did you learn any more than that general

        18       information?

        19       A.   When I took up my station as general manager,

        20       international sales and marketing, I began to take a more

        21       intimate interest in the matters pertaining to Iraq.

        22

        23       Q.   So that's from November 2001?

        24       A.   Yes - about that time.

        25

        26       Q.   You say in paragraph 10 of your statement that when

        27       you were appointed general manager you learnt from

        28       discussions with colleagues that Alia was a Jordanian

        29       trucking company that provided trucking services in Iraq.

        30       Who told you that Alia was actually providing trucking

        31       services in Iraq?

        32       A.   Mr Agius, I'm referring there to the passing reference

        33       to that name by my colleagues before 2001.  Then your

        34       question is pertaining to the time after that; am I

        35       correct?

        36

        37       Q.   Yes, I drew your attention to the last three lines on

        38       page 0065 --

        39       A.   Mmm-hmm.

        40

        41       Q.   -- and you said you learnt from discussion with

        42       colleagues that Alia was a Jordanian trucking company that

        43       provided trucking services in Iraq?

        44       A.   Yes, well, I would have learnt that from the account

        45       manager at the time.

        46

        47       Q.   Who was?



            .31/1/06 (17)              1587     M J LONG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       A.   Dominic Hogan.

         2

         3       Q.   You say in paragraph 9 that, when you were appointed

         4       general manager, you had general discussions with Charles

         5       Stott, the previous general manager?

         6       A.   Yes.

         7

         8       Q.   And you asked him whether your current contracts were

         9       acceptable to DFAT, "and he told me that he had sent a

        10       letter to DFAT seeking approval to use Jordanian trucking

        11       companies"; do you see that?

        12       A.   Yes.

        13

        14       Q.   Was that inquiry of Mr Stott limited to the

        15       arrangements concerning the sale of wheat to Iraq?

        16       A.   I believe that inquiry of Mr Stott at that time was

        17       relating to the use of Jordanian trucking companies.

        18

        19       Q.   Why did you make that inquiry?  What caused you to

        20       make it?

        21       A.   Well, Iraq was a unique market.  Typically in the

        22       international business you get paid for the goods on

        23       presentation of a bill of lading to satisfy the terms and

        24       conditions of the contract and thereby in cashing your

        25       payment mechanism.  I was aware of the inherent potential

        26       risks in dealing with Iraq because I became aware that we

        27       were not in fact being paid for the goods upon a

        28       presentation of a bill of lading at the completion of

        29       loading and in fact were somewhat exposed until we received

        30       the authentication certificate from the UN agency called

        31       Cotechna - sorry, contractor, not agency, called Cotechna -

        32       when the goods arrived in Umm Qasr and were certified as

        33       complying with the requirements of the Iraqis.

        34

        35       Q.   How did that lead you to make an inquiry of Mr Stott

        36       as to whether the contracts were acceptable to DFAT?

        37       A.   I was aware of the general terms and conditions under

        38       which we were required to operate under the Oil-for-Food

        39       Program, and given that trucking wheat internally within a

        40       market was somewhat unusual, I wanted to satisfy myself

        41       that the government was aware that we were paying a

        42       trucking company in Jordan to ensure that what turned out

        43       to be some 7 to 8 million tonnes of wheat which was

        44       transported from the Port of Umm Qasr to some 18

        45       governorates across Iraq covering some 1500km was okay with

        46       our government.

        47
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         1       Q.   Did you believe that AWB had a contractual

         2       responsibility to provide for the transport of the wheat

         3       from Umm Qasr to all governorates?

         4       A.   The long-form contract as signed by the AWB and the

         5       Iraq Grain Board specifically refers to, I believe,

         6       clause 6 in that long-form contract, which is always, as I

         7       understand, attached to the application to export forwarded

         8       to DFAT, which, from my memory, if it serves me correctly,

         9       Mr Agius, states that the price will be some US dollar or

        10       Euro per metric tonne CIF free on truck to all governorates

        11       of Umm Qasr - sorry, to all governorates of Iraq via the

        12       port of Umm Qasr.

        13

        14       Q.   Did you believe that AWB had a contractual

        15       responsibility to provide for the transport of the wheat

        16       from Umm Qasr to all governorates?

        17       A.   That was my understanding.

        18

        19       Q.   Did you believe, then, that AWB had contracted with

        20       Alia to provide that transport?

        21       A.   I believe there was a contract in place, yes.  Whether

        22       it be written or verbal or contract by conduct, I believe

        23       that there was a contract in place, yes.

        24

        25       Q.   And that that was a contract where, on the one hand,

        26       AWB agreed to pay the contractor, Alia, a fee and, on the

        27       other hand, Alia agreed to arrange for the transport of the

        28       wheat from Umm Qasr to all governorates?

        29       A.   Yes.

        30

        31       Q.   When you became general manager, did you inquire as to

        32       whether or not that contract was in writing?

        33       A.   I can't remember if I inquired specifically whether

        34       the contract was in writing.  I believe we had a contract

        35       by conduct and I accept that it would have been better to

        36       have that contract in writing, in hindsight.

        37

        38       Q.   Thank you.  But did you make inquiries of anybody as

        39       to what the contractual relationship was between AWB and

        40       Alia?

        41       A.   The inquiries that I made centred around the fact that

        42       Alia were providing a genuine service to truck the wheat

        43       from the Port of Umm Qasr, according to the distribution

        44       plan set out by the United Nations, to move that wheat to

        45       the people of Iraq.  Now, if the company by the name of

        46       Alia were not performing that task and wheat was being not

        47       discharged at the rate that we anticipated, then I would
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         1       have noted that Alia was perhaps not performing their

         2       duties as I understood them to be.

         3

         4       Q.   Did you make any inquiries of anybody as to what the

         5       contractual relationship was between AWB and Alia --

         6       A.   Yes.

         7

         8       Q.   -- when you became general manager?

         9       A.   Yes.

        10

        11       Q.   Of whom did you make those inquiries?

        12       A.   I believe that would have been with Dominic Hogan.

        13

        14       Q.   What did you ask him and what did he say to you?

        15       A.   I believe this is what I would have said - I can't

        16       remember specifically, but if you were asking me to

        17       speculate on what I might have said at the time - is that

        18       what you're asking?

        19

        20       Q.   I'm not asking you to speculate about anything.

        21       A.   Well, I can't remember what I said to him at the time.

        22

        23       Q.   Do you remember asking him about the contractual

        24       relationship between AWB and Alia?

        25       A.   I don't specifically recall asking him about the

        26       contractual relationship between AWB and Alia.  Mr Agius, I

        27       was signing off these payments.  I said, "What service are

        28       we receiving for these payments?" I was signing off a piece

        29       of paper that said "Transport fees from Umm Qasr to

        30       governorates" and the recipient of the funds was a company

        31       by the name of Alia, and we were monitoring discharge on a

        32       daily basis, because demurrage was a significant issue to

        33       the pool participants.  So my understanding of our

        34       contractual arrangement with Alia was that they were

        35       providing a service which was trucking wheat and we were

        36       paying for that service.

        37

        38       Q.   Now, it's apparent to you now that if you'd made an

        39       inquiry as to whether or not there was a written agreement

        40       between Alia and AWB for the provision of that transport

        41       service, you would not have found any written agreement;

        42       you agree with that, don't you?

        43       A.   That's right.

        44

        45       Q.   Did you ever make such an inquiry?

        46       A.   I just answered your question before; I don't

        47       recollect making such an inquiry.
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         1

         2       Q.   Payments of up to $4m Australian were being made on

         3       account of transport per shipment; would you agree with

         4       that?

         5       A.   In that order.

         6

         7       Q.   Wouldn't it have been incumbent upon you to ensure

         8       that there was a written agreement between AWB and Alia?

         9       A.   What was important to me, Mr Agius, was contract by

        10       conduct.  The past performance of that particular firm was

        11       exemplary.  I inherited that system of doing business in

        12       Iraq.  I checked the bona fides of the company that were

        13       using Jordanian trucking companies with Mr Stott, who had

        14       previously checked with DFAT.  He showed me the letters

        15       that he had sent to DFAT and he showed me the reply,

        16       Mr Agius, that he received from DFAT.  Mr Agius, that

        17       reply, in the fourth paragraph, states:

        18

        19            We have examined at your request this

        20            proposed course of action and can see no

        21            reason from an international legal

        22            perspective why you should not proceed;

        23            that is, would not contravene the current

        24            sanctions regime on Iraq.  International

        25            Legal Division has been consulted in the

        26            preparation of this response.

        27

        28       This is a letter from Foreign Affairs and Trade dated

        29       2 November 2000 to Mr Charles Stott, in response to his

        30       letter of 30 October 2000.

        31

        32            Mr Agius, that was fairly convincing to me that using

        33       Jordanian trucking companies was in order.  I submit now

        34       that it would have been better to have a written agreement

        35       with Alia.  At no stage did Alia default on what I

        36       understood the contract terms to be, and we used Alia in

        37       those days, we used them during the very difficult times

        38       after the war broke out, and they were very supportive in

        39       providing trucking services.  We then concluded another

        40       million tonne contract with the Iraqis post-war, which we

        41       contracted with Alia to transport that wheat in full to the

        42       18 governorates of Iraq, to some 25 million hungry Iraqi

        43       people, and, up until very recently, have continued to use

        44       Alia for port and agency fees pertaining to current

        45       execution of contracts.

        46

        47       Q.   Mr Long, can you remember the question to which that
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         1       was an answer?

         2       A.   Well, you asked me the questions the same time,

         3       Mr Agius, so perhaps you would repeat it again.

         4

         5       Q.   Would it not have been incumbent upon you to ensure

         6       that there was a written agreement between AWB and Alia?

         7       A.   I submit, in hindsight, Mr Agius, that it would have

         8       been better and more preferable to have a written agreement

         9       with Alia.  At the time I inherited a system of doing

        10       business that was working in an exemplary fashion.  We were

        11       corresponding with Alia, we were asking them about

        12       discharge rates, we were asking them to speed them up.  I

        13       noticed several correspondences.  We paid for a service,

        14       they completed that service.  I believe we had contract by

        15       conduct at the time, and I agree, Mr Agius, it would have

        16       been better to have a written contract, yes - in hindsight,

        17       absolutely, I - if I were doing it again, I would endeavour

        18       to conclude a written contract with Alia for

        19       transportation.

        20

        21       Q.   When you say you believe that you had contract by

        22       conduct at the time, Mr Long, are you meaning to include in

        23       that answer that you were aware that the contract that you

        24       had such as it was with Alia was limited to contract by

        25       conduct?

        26       A.   Oh, that's a legal argument I think you're presenting

        27       there, Mr Agius.  I'm not sure.

        28

        29       Q.   No, no, it's a simple question using your own terms:

        30       did you believe that the only contract that you had with

        31       Alia was one which you've called contract by conduct, or

        32       did you believe that there was a written agreement?

        33       A.   No, I didn't believe there was a written agreement and

        34       I've never seen a written agreement, and I've attested to

        35       the fact that I believe it would have been better to have a

        36       written agreement.

        37

        38       Q.   Did you ever ask Mr Stott why there was no written

        39       agreement?

        40       A.   Perhaps.

        41

        42       Q.   What did he say?

        43       A.   I can't recall.

        44

        45       Q.   Now, you've referred to a letter.  In your statement

        46       you say this:

        47
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         1            I asked him as far as he was concerned

         2            whether our current contracts were

         3            acceptable to DFAT...

         4

         5       And you say:

         6

         7            ...he told me that he had sent a letter to

         8            DFAT seeking approval to use Jordanian

         9            trucking companies.

        10

        11       When you asked him the question, did you refer in your

        12       question to the use of Jordanian trucking companies, or was

        13       it a general question about the state of the contracts with

        14       Iraq?

        15       A.   I can't remember the precise words of the exact

        16       question, Mr Agius, but I do recall seeing the documents

        17       that he presented to me, which was his letter to DFAT and

        18       DFAT's response, and that's pertaining to the matter of

        19       Jordanian trucking companies.

        20

        21       THE COMMISSIONER:   Q.   Paragraph 9 is where your

        22       attention is being directed, Mr Long.

        23       A.   I understand.

        24

        25       Q.   The current contracts there referred to are contracts

        26       for the supply of wheat or contracts for the supply of

        27       trucking.

        28       A.   What's the question?

        29

        30       Q.   Which of those is correct?

        31       A.   I don't understand the question.

        32

        33       Q.   You say:

        34

        35            I asked him as far as he was concerned

        36            whether our current contracts were

        37            acceptable to DFAT...

        38

        39       Where you use the expression "current contracts", do you

        40       mean current contracts for the supply of wheat --

        41       A.   Yes, sir.

        42

        43       Q.   -- or do you mean current contracts for the trucking

        44       of wheat, delivery of wheat?

        45       A.   Well, I viewed the contract as all encompassing,

        46       because it was a "delivered all governorates" contract,

        47       Mr Commissioner, so when I refer to the contract, I mean
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         1       AWB's fulfilment in full of the requirements and

         2       undertakings of that contract.

         3

         4       Q.   But you see the response that you got, as I understand

         5       the paragraph, relates only to approval of trucking

         6       companies.

         7       A.   I can't recall exactly every conversation that I

         8       had --

         9

        10       Q.   I understand that.

        11       A.   -- back in 2001, but I have spent considerable time

        12       reviewing the documents in preparation for this Commission.

        13       I'm satisfied now that I would have satisfied myself at the

        14       time that the contracts were approved by DFAT.  Now, if I

        15       can take that one step further and explain why that might

        16       be the case.  Particularly when I investigated in more

        17       detail just recently what was actually presented to DFAT,

        18       and I attest to that in my statement, Mr Commissioner - if

        19       I could perhaps draw your attention to the relevant

        20       statement?

        21

        22       Q.   I've read the statement.  You tell me the paragraph,

        23       yes.

        24       A.   Well, I'll have to find it.  Just a second.

        25

        26       MR AGIUS:   Q.   Perhaps you'll look at paragraph 62.

        27       A.   Thank you.

        28

        29       Q.   Page 20.

        30       A.   Okay, thank you.  Paragraph 62 explains in some detail

        31       what I was trying to put across to you then,

        32       Mr Commissioner, in that AWB would prepare a cover sheet

        33       addressed to DFAT attaching, at the minimum, a notification

        34       or request to ship goods to Iraq form, an OIP electronic

        35       submission form relating to any extra goods AWB would

        36       ship - that is referring to things such as hatch sealing

        37       tape, phostoxin tablets for the control of insects, and in

        38       the event we were providing any equipment we would also -

        39       laboratory equipment, bobcats, et cetera, we would go

        40       through that process as well, as I understand, and the full

        41       contract signed by AWB and IGB outlining all the terms and

        42       conditions.  This contract was long form and included all

        43       terms and conditions, such as quality, price, quantity,

        44       shipment period, payment, et cetera.  These are all the

        45       normal things you would expect in any standard contract,

        46       Mr Commissioner.

        47
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         1            What I said in my statement, which I believe to be

         2       extremely relevant to this Commission of Inquiry, because

         3       I'm particularly affronted by the suggestion that there was

         4       $300m paid in bribes, and that's what is being portrayed

         5       out there in the press today, that this was $300m paid in

         6       bribes.  Well, that was clearly not my state of mind,

         7       Mr Commissioner, that we were bribing anyone.

         8

         9            Clearly my state of mind was that we were paying for a

        10       genuine service, ie, trucking some 7 to 8 million tonnes of

        11       wheat from the Port of Umm Qasr around Iraq.  I guess, to

        12       get back to your question, what would my state of mind have

        13       been when I was taking over the responsibility of Iraq and

        14       when I was satisfying myself that all was in order, I

        15       perhaps would have looked to the clause 6 of this contract,

        16       which I did refer to earlier, and in fact my memory did

        17       serve me correctly, in that it does state that it's Euro

        18       sum X, Y, Z per metric tonne CIF free on truck to silo to

        19       all governorates of Iraq via Umm Qasr Port.  Now, this is a

        20       highly relevant clause, Mr Commissioner, because it's not

        21       hiding the fact at all that the responsibility AWB was

        22       undertaking on behalf of the Australian wheat farmer was to

        23       supply the wheat not just to Umm Qasr port but to all

        24       governorates of Iraq.  I don't believe that now, or do I

        25       believe then, that I would have had cause for concern of

        26       hiding anything from anyone because I would have read that

        27       particular clause.

        28

        29            It is my belief then, I believe, and my belief now I

        30       am sure, that the moneys that AWB attributed to the

        31       trucking fees were just that, moneys attributed to payment

        32       of a genuine service, that being trucking wheat from the

        33       Port of Umm Qasr to some 18 governorates of Iraq.  It's

        34       clearly evident that the contract - I believe, that the

        35       contract was explicit in this regard in terms of providing

        36       a price to all governorates of Iraq.

        37

        38            Now, the UN knew that we were using trucks.  Cotechna

        39       was there.  Cotechna were not just at the Port of Umm Qasr,

        40       they were actually at the other entry points of Iraq as

        41       well, being Al Walid and Trebil and Zakho on the Turkish

        42       border.  Putting all those facts together, Mr Commissioner,

        43       I was totally satisfied that if the UN were actually

        44       checking the authentication of the goods at arrival, we

        45       were being explicit to the Australian Government that the

        46       price included - was inclusive of getting the wheat to all

        47       governorates, that Alia was the company nominated by the
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         1       Iraq Grain Board to provide that service.  Yes, that was

         2       unique, absolutely - that was a unique nuance in this

         3       business, but it was my absolute belief that we were paying

         4       Alia for a service.  The farmer wasn't disadvantaged in any

         5       way.  This was an FOB price we had to achieve and the

         6       inland transport was added on to the FOB price of what we

         7       achieved as a reasonable return for the Australian farmer

         8       at the time.  So the Australian farmer wasn't disadvantaged

         9       in any way.

        10

        11            Furthermore, I satisfied myself that moneys were not

        12       being paid directly to any entity in Iraq.  We were paying

        13       a Jordanian company.  I hope that puts some perspective on

        14       my mindset at the time and now, Mr Commissioner.

        15

        16       THE COMMISSIONER:   Q.   My question was a little

        17       different.  I was referring you to paragraph 9, because it

        18       seems to suggest that you were inquiring of Mr Stott that

        19       the current contracts were acceptable to DFAT.  You took me

        20       then to paragraph 62.  61 speaks of  how AWB would then

        21       instigate the process of approval by sending the

        22       appropriate documents to DFAT.  The approval process that

        23       you were undertaking, as I had understood, was approval by

        24       the United Nations, not approval by DFAT; is that right or

        25       not?

        26       A.   Well, I think it's a two-step process.

        27

        28       Q.   What document or process or instrument is there which

        29       suggests that DFAT was to approve these contracts?

        30       A.   It's a good point you make, Mr Commissioner, and thank

        31       you for raising this clarification.  The process was that

        32       we would pass the contract and the application to DFAT, who

        33       would then pass it on to the mission in the United Nations.

        34

        35       Q.   There's no doubt that DFAT were acting as a conduit --

        36       A.   That's right.

        37

        38       Q.   -- for these contracts going to the United Nations;

        39       that's one issue.  The way you put it is different.  You

        40       put it as seeking their approval?

        41       A.   Well, I think Mr Stott sought their approval as to the

        42       trucking arrangements.

        43

        44       Q.   That's why I asked you about paragraph 9, why I asked

        45       you about the current contracts.  If you made an inquiry of

        46       Mr Stott about the current contracts, whether they were

        47       acceptable, as you say, to DFAT, the only response you got,
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         1       according to this, was not in relation to the contracts but

         2       just in relation to trucking.

         3       A.   Mmm.  I think that's why I drew your attention,

         4       Mr Commissioner, to paragraph 62, because I believe I would

         5       have coupled that information with the advice I got from

         6       Mr Stott and had a look at the contract, and I noted that

         7       the contract was inclusive of "delivered all governorates".

         8       I believe at the time that would have been enough to

         9       satisfy me that there was nothing untoward happening here.

        10       I believe that would have been my thought process and

        11       actions at the time.

        12

        13       THE COMMISSIONER:   Yes, thank you.  Yes, Mr Agius.

        14

        15       MR AGIUS:   Q.   Mr Long, did you believe that DFAT had

        16       some role in issuing its own approval for the contracts -

        17       not for the trucking component, but approval for the

        18       contracts, each contract as it was sent to DFAT on its way

        19       to the UN?

        20       A.   Well, I believe DFAT were responsible for only

        21       recommending to the United Nations that which would have

        22       been fair and reasonable.

        23

        24       THE COMMISSIONER:   Q.   What led you to that belief?

        25       A.   That was my understanding.

        26

        27       Q.   From what?

        28       A.   From the fact that this was humanitarian goods, the

        29       fact that if I had been asking to send some fissile

        30       material, for example, that DFAT, I believe, wouldn't have

        31       passed that on to the United Nations, they perhaps would

        32       have made their own inquiries.

        33

        34       Q.   But that's a different issue because, as you well

        35       know, there is a list of goods which were permitted to be

        36       exported to Iraq and a list that were not.  Fissile

        37       materials are in a different category to wheat.

        38       A.   All I can do, Mr Commissioner, is look back in time,

        39       apply what reasonable thought processes I would apply now

        40       and make a decision based on the information and the

        41       intelligence that I had at the time based on my experience

        42       and the advice that I was given.  That's all I can do, is

        43       reflect back at that time as to why I would understand that

        44       this was a reasonable process that we were undertaking.

        45

        46       THE COMMISSIONER:   Yes, Mr Agius.

        47
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         1       MR AGIUS:   Q.   Mr Long, my question was really this -

         2       I'll take you through my process and then put the question

         3       to you again:  you'll see in paragraph 9, the second

         4       sentence, that you say this - and this was in your first

         5       statement as well:

         6

         7            ...I asked him as far as he was concerned

         8            whether our current contracts were

         9            acceptable to DFAT...

        10

        11       Do you see that?

        12       A.   Yes.

        13

        14       Q.   My question is this:  did you believe that DFAT had a

        15       role in the approval process; that is, that it itself had

        16       to approve the contract?

        17       A.   It's difficult to say exactly what I was thinking at

        18       the time, Mr Agius, but since I've reviewed the documents

        19       it's become clear to me that the process was to pass it

        20       through to DFAT, they would pass it on to the mission, who

        21       would pass it on to the 661 Committee.  We would then get

        22       an approval back from DFAT, an approval to export, I

        23       believe.  I believe that the contract --

        24

        25       THE COMMISSIONER:   Q.   After you'd received United

        26       Nations approval?

        27       A.   I'm not sure about that.  I'm not sure, because the

        28       United Nations approval would have resulted, I guess, in a

        29       Comm number being attributed to that contract.  This is

        30       some very precise detail that we're going into here about

        31       the exact sequence of events.  I'm doing my best to recall

        32       them, given that I was responsible for many markets.

        33

        34       MR AGIUS:   Q.   Let me tell you what the evidence

        35       discloses about that very precise detail, and that was that

        36       DFAT would forward the contract to the UN, the UN would

        37       approve the contract, would notify the approval through the

        38       Australian mission, DFAT would notify the AWB of the

        39       approval and that, prior to the export of the wheat, the

        40       AWB would obtain from DFAT an authority to export --

        41       A.   Mmm.

        42

        43       Q.   -- after it had received approval from the UN.

        44       Evidence of that approval was necessary in order to obtain

        45       the authority to export.  That is what the evidence will

        46       indicate was the precise process.  I'll just give you that

        47       by way of background.  I just return to my question:  did
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         1       you have a belief when you were speaking to Mr Stott that

         2       DFAT had an independent role - that is, that it had the job

         3       of approving or disapproving the contracts when the

         4       contracts were sent to DFAT?

         5       A.   I don't know what my belief was at the time.  As I

         6       said, I thought this was a reasonable process.  I now know

         7       that the approval process, as you've just outlined, was

         8       specifically through the 661 Committee and it would be

         9       communicated back, so, look, I think what you're saying is

        10       very reasonable, Mr Agius, that that's the way it happened.

        11       At the time I felt that it was a reasonable process as

        12       well.

        13

        14       Q.   When you asked Mr Stott whether the current contracts

        15       were acceptable to DFAT, he told you about this letter that

        16       he'd sent to DFAT seeking approval to use Jordanian

        17       trucking companies; is that right?

        18       A.   That's correct.

        19

        20       Q.   I'll come back to that letter and DFAT's response in a

        21       moment.  Did he tell you anything about any other aspect of

        22       the contracts?

        23       A.   To the best of my recollection, there were issues

        24       about demurrage, discharge rates, operational matters that

        25       were of concern to the business at the time, and I needed

        26       to keep an eye on it.

        27

        28       Q.   Did he tell you anything about any other aspect of the

        29       contract that required or had approval from the UN?

        30       A.   Not that I can recall.

        31

        32       Q.   Had you looked at the contracts prior to directing

        33       your inquiry to Mr Stott?

        34       A.   I can't recall.

        35

        36       Q.   Did he tell you anything about how the trucking fee

        37       was calculated?

        38       A.   No.

        39

        40       Q.   And may we take it you never asked him?

        41       A.   You'll see, Mr Agius, in my statement I refer

        42       explicitly to when I became aware as to how the trucking

        43       fee was calculated.

        44

        45       Q.   My question is, therefore, may we take it that you

        46       never asked him?

        47       A.   I don't know whether I asked him or not.
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         1

         2       Q.   But you do know that he didn't tell you?

         3       A.   I don't recall him telling me.

         4

         5       Q.   Let's come to this letter.  Did he show you the letter

         6       that he'd sent?

         7       A.   I believe so.

         8

         9       Q.   Did you only learn of the fact of his letter after he

        10       had sent it?

        11       A.   I believe so.

        12

        13       Q.   So we know that the letter is dated 30 October 2000.

        14       May we take it that, prior to 30 October 2000, you did not

        15       know that he was proposing to write to DFAT?

        16       A.   Mr Agius, do you have evidence to suggest otherwise?

        17

        18       Q.   I'm asking you a question.  May we take it that you

        19       did not know prior to 30 October 2000 that he was proposing

        20       to write to DFAT?

        21       A.   What's the question, because I think you're - I think

        22       you're trying to insinuate in some way that I might have

        23       had that information.

        24

        25       Q.   I'm not trying to do anything, Mr Long.  Can you not

        26       remember the question?

        27       A.   No.

        28

        29       Q.   Did you have knowledge prior to 30 October 2000 that

        30       Mr Stott was proposing to write to DFAT?

        31       A.   There may have been some discussion in the office

        32       between himself and Mr Hogan as to a letter to DFAT, but I

        33       didn't take any particular interest in that letter.

        34

        35       Q.   What was the substance of that discussion?

        36       A.   I wasn't party to the substance of that discussion.

        37

        38       Q.   You said "there may have been some discussion in the

        39       office between himself and Mr Hogan as to a letter to

        40       DFAT" - does that mean that there was such discussion?

        41

        42       MR FORREST:   I think, with respect to my learned friend,

        43       this witness agreed to the proposition that there may have

        44       been some discussion in the office as to a proposal to --

        45

        46       MR AGIUS:   No, that's not the answer at all.  The answer

        47       is in the transcript.
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         1

         2       MR FORREST:   The question was:

         3

         4            Q.   Did you have knowledge prior to

         5            30 October 2000 that Mr Stott was proposing

         6            to write to DFAT?

         7

         8       The answer was:

         9

        10            A.   There may have been some discussion in

        11            the office between himself and Mr Hogan as

        12            to a letter to DFAT, but I didn't take any

        13            particular interest in that letter.

        14

        15       Now, the answer is responsive to the question.  It is

        16       entirely, in my submission, confined by the question.  The

        17       question was, "Did you have knowledge of the proposal", and

        18       the answer is responsive to that.  My learned friend is

        19       putting it that in fact he had knowledge of the letter, not

        20       a proposal to write the letter.  It might be semantic, the

        21       distinction that I'm taking, but in my submission it's

        22       important for me to take it where I don't think that the

        23       answer reflects properly the position in the absence of the

        24       question itself.

        25

        26       THE COMMISSIONER:   Let's go back over it again, Mr Agius.

        27

        28       MR AGIUS:   Q.   My question was:  you said, "There may

        29       have been some discussion in the office between himself and

        30       Mr Hogan as to a letter to DFAT".  Does that mean that

        31       there was such discussion?

        32       A.   To the best of my recollection, there was some

        33       discussion between Mr Hogan and Mr Stott regarding that

        34       letter, but I did not take a particular interest in the

        35       substance of that letter.

        36

        37       Q.   What was the content of that discussion as best as you

        38       can recall it?

        39       A.   To the best of my recollection, the content of the

        40       discussion was centred around making sure that the

        41       Australian Government was aware of the fact that Jordanian

        42       trucking companies were either being used or contemplated

        43       being used for the transport of wheat in fulfilment of the

        44       contracts that we entered into with the Iraq Grain Board.

        45

        46       Q.   Did you partake in that discussion?

        47       A.   I don't recall.
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         1

         2       Q.   Did you see a draft of Mr Stott's letter before it

         3       went to DFAT?

         4       A.   I don't recall.

         5

         6       Q.   Do you know whether there were any drafts of this

         7       letter that were circulated before Mr Stott's letter went

         8       to DFAT?

         9       A.   It wouldn't surprise me at all if there were several

        10       drafts of the letter.

        11

        12       Q.   That were circulated?

        13       A.   I don't know about what Mr Stott and Mr Hogan

        14       circulated.

        15

        16       Q.   Well, did you see any circulated drafts of this letter

        17       before it was sent to DFAT?

        18       A.   I don't recall seeing any circulated draft.

        19

        20       Q.   When you say it wouldn't surprise you if there were

        21       drafts, why wouldn't it surprise you if there were drafts?

        22       A.   This was an important letter.  It seemed to me that

        23       Mr Stott may have asked Mr Hogan to prepare a draft.

        24       Mr Stott was quite precise when it came to how he wished

        25       the construct of his letters to be submitted.  I was

        26       certainly victim of that for many, many drafts in my

        27       earlier career at the AWB.

        28

        29       Q.   Did you see any draft that had been prepared by

        30       Mr Hogan?

        31       A.   I don't recall seeing any particular draft.

        32

        33       Q.   Did you see this letter before it went to DFAT?

        34       A.   I don't recall seeing the letter before it went to

        35       DFAT.

        36

        37       Q.   Might we go to the letter.  Can you turn up your copy

        38       of it?

        39       A.   Yes.

        40

        41       MR AGIUS:   Mr Commissioner, this is part of a confidential

        42       exhibit, but I would seek to have the confidentiality order

        43       relaxed sufficient to permit publication of this letter and

        44       the response.

        45

        46       THE COMMISSIONER:   This is the letter barcoded

        47       AWB.0106.0109 - that's one copy of it anyway.
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         1

         2       MR AGIUS:   That is a copy of it, with respect,

         3       Mr Commissioner.  The version that the witness has, which

         4       is another copy, because it comes from a different source,

         5       is WST.0004.0003, and the reply is WST.0004.0004.

         6

         7       THE COMMISSIONER:   Those two documents will become

         8       exhibit 77.  Any confidentiality order previously made in

         9       respect of them is revoked.

        10

        11       EXHIBIT #77 FACSIMILE LETTER FROM CHARLES STOTT TO DFAT,

        12       DATED 30/10/2000, BARCODED WST.0004.0003, TOGETHER WITH

        13       RESPONSE BARCODED WST.0004.0004

        14

        15       THE WITNESS:   Why is confidentiality revoked?

        16

        17       THE COMMISSIONER:   Don't you trouble about that, Mr Long.

        18

        19       THE WITNESS:   Is that not a matter for AWB?

        20

        21       THE COMMISSIONER:   Mr Long, there are many people here

        22       representing AWB and yourself.  If they have any objection

        23       to any order I make, I'm sure they'll raise it.  Yes,

        24       Mr Agius.

        25

        26       MR AGIUS:   Q.   Mr Long, you do see yourself here as a

        27       witness, do you not; not as an advocate for AWB?

        28

        29       MR FORREST:   That's another pejorative remark and an

        30       example --

        31

        32       THE COMMISSIONER:   I think, in the circumstances, it's not

        33       unjustified, Mr Forrest.

        34

        35       MR FORREST:   With respect, sir, we submit that there is

        36       never a circumstance where remarks like that are justified.

        37

        38       THE COMMISSIONER:   Yes, very well.

        39

        40       MR FORREST:   In the circumstances, can I indicate to the

        41       Commission that we, on behalf of this witness, make no

        42       claim for confidentiality in regard to this exhibit.  I say

        43       that from our perspective.

        44

        45       MR JUDD:   We are astute to the need that arises, sir, to

        46       make a claim for confidentiality.  It's a matter of

        47       continuing discussion with our friends.  We could not
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         1       fashion an appropriate basis to seek to extend the claim of

         2       its confidentiality.

         3

         4       THE COMMISSIONER:   I assumed that, Mr Judd.

         5

         6       MR AGIUS:   Q.   Mr Long, do you have a copy of the letter

         7       to DFAT, WST.0004.0003?

         8       A.   Yes, I do.

         9

        10       Q.   Did Mr Stott show you this letter when you made the

        11       request of him that we see in paragraph 9 of your

        12       statement?

        13       A.   That's my recollection.

        14

        15       Q.   He deals with the relevant issue in the second

        16       paragraph, but he commences by saying:

        17

        18            The purpose of writing is to ensure that

        19            DFAT is comfortable with AWB proceeding

        20            with the approach outlined below.

        21

        22       He says:

        23

        24            As previously discussed we are currently

        25            experiencing problems managing our Iraq

        26            business.

        27

        28       He says that there are two problems, the first will be

        29       addressed separately, and then he goes on to address the

        30       second issue; do you see that?  He speaks of the second

        31       issue as follows:

        32

        33            ...vessels discharging at Umm Qasr suffer

        34            long delays and as a consequence AWB incurs

        35            substantial demurrage bills.  Our recent

        36            mission identified that the slow discharge

        37            of vessels is caused by a lack of trucks at

        38            discharge port.

        39

        40       Mr Long, do you have any knowledge of what those words "our

        41       recent mission" refer to?

        42       A.   "recent mission" would usually refer to a previous

        43       trip to the market, would be my understanding of those

        44       words.

        45

        46       Q.   A trip by AWB employees to Iraq?

        47       A.   It seems so.
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         1

         2       Q.   Then Mr Stott goes on:

         3

         4            For your guidance, Jordan based trucking

         5            companies --

         6

         7       Plural --

         8

         9            are responsible for arranging trucks at

        10            discharge port.  To rectify the problem, we

        11            propose entering into discussions with the

        12            Jordan trucking companies with a view to

        13            agreeing a commercial arrangement in order

        14            to ensure that there are enough trucks to

        15            enable the prompt discharge of Australian

        16            wheat cargoes.

        17

        18       Do you see that?

        19       A.   Yes.

        20

        21       Q.   It was the case, was it not, I think as you've told

        22       us, that you believed, certainly as at 30 October 2000,

        23       that a Jordan-based trucking company was already assisting

        24       in moving the wheat from Umm Qasr to the governorates of

        25       Iraq?

        26       A.   Yes.

        27

        28       Q.   And it was doing that, in your belief, because of a

        29       contractual arrangement that it had with the AWB?

        30       A.   Who?  Who was doing it?

        31

        32       Q.   The Jordan-based trucking company?

        33       A.   What period of time are you referring to?  You're

        34       talking about --

        35

        36       Q.   Your state of knowledge up to 30 October 2000?

        37       A.   Can I just put that in perspective.  I'd been back at

        38       the company some three to four weeks on 30 October 2000.  I

        39       was just becoming familiar with the markets I was

        40       responsible for, which didn't include Iraq, so it's a very

        41       short period of time for me to first of all take an

        42       interest in this matter which was not particularly relevant

        43       to my responsibilities, so my state of mind - is that what

        44       you're asking, Mr Agius?  I'm just trying to answer the

        45       question.

        46

        47       Q.   Your state of knowledge up to 30 October 2000 was that
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         1       a Jordan-based trucking company, Alia, was involved in

         2       transporting wheat from Umm Qasr as a result of its

         3       contract with AWB?

         4       A.   I believe my state of knowledge at the time would have

         5       been that Alia was involved, or a trucking company -

         6       whether I knew at that particular time it was Alia, maybe I

         7       did, maybe I didn't - was involved in moving wheat from

         8       port to the governorates.

         9

        10       Q.   As a result of its contract with the AWB?

        11       A.   Well, I wouldn't have had that level of knowledge at

        12       the time, I believe.

        13

        14       Q.   You know that now, though - that's your state of

        15       knowledge now, is it?

        16       A.   Well, I thought we were talking about what I knew

        17       then.

        18

        19       Q.   I'm asking you whether you know that now?

        20       A.   Whether I know what?

        21

        22       Q.   That a Jordanian-based trucking company had been

        23       contracted to move the wheat from Umm Qasr.  Is that your

        24       current state of knowledge?

        25       A.   My current state of knowledge is that Alia were

        26       performing a service to move the wheat from Umm Qasr to the

        27       governorates of Iraq and that they were a trucking company

        28       that were performing these acts for AWB, we were paying

        29       them for that service.  So if that is the basis of forming

        30       a contract, yes, I believe a contract was formed between

        31       the two companies.

        32

        33       Q.   Do you have any reason - can you suggest any reason -

        34       why Mr Stott did not inform DFAT in this letter that a

        35       Jordanian-based trucking company was, as at the date of the

        36       letter, already performing the service of moving wheat from

        37       Umm Qasr to all governorates as a result of an agreement

        38       with AWB?

        39       A.   I suppose you'd have to ask Mr Stott that question.

        40

        41       Q.   I'm asking whether you have any knowledge as to why

        42       that material isn't in the letter.

        43

        44       MR FORREST:   Could I rise for a moment, Mr Commissioner.

        45       I just wonder whether the first sentence of the third

        46       paragraph puts a bit of a gloss on the proposition that my

        47       friend is putting as emanating from the second sentence of
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         1       the third paragraph.

         2

         3       THE COMMISSIONER:   Yes.

         4

         5       MR FORREST:   I raise that for my learned friend Mr Agius's

         6       attention.

         7

         8       MR AGIUS:   Q.   Let me rephrase the question.  Can you

         9       suggest any reason why Mr Stott did not inform DFAT in this

        10       letter that a Jordanian-based trucking company was, as at

        11       the date of the letter and as a result of an agreement with

        12       AWB, already performing the service of moving wheat from

        13       Umm Qasr to all governorates?

        14       A.   I'm not in a position to comment on what Mr Stott was

        15       thinking or doing at the time.

        16

        17       Q.   Well, did Mr Stott tell you what he meant when he said

        18       "to rectify the problem, we propose entering into

        19       discussions with the Jordan trucking companies with a view

        20       to agreeing a commercial arrangement"?

        21       A.   I can only comment on the words that are put in front

        22       of me, not what was in Mr Stott's mind.

        23

        24       Q.   But at the time, if the Jordanian-based trucking

        25       companies, if that term was a reference to Alia, clearly,

        26       on your understanding, AWB already had an arrangement with

        27       Alia in relation to the movement of the wheat?

        28       A.   At the time, Mr Agius, I would have very little

        29       understanding of any of this.

        30

        31       Q.   But that's what you say your understanding is now.

        32       A.   Well, I say what my understanding is now in my

        33       statement.

        34

        35       Q.   Mr Long, when you took over this job of general

        36       manager, did you not inform yourself - however is

        37       immaterial - that Alia was responsible for trucking the

        38       wheat from Umm Qasr to all governorates; is that not your

        39       evidence?

        40       A.   I was aware that Alia was the company that was

        41       performing the service.

        42

        43       Q.   And that AWB had an arrangement with Alia, that's what

        44       you say, as at 30 October 2000 to move the wheat?

        45       A.   I understood Alia was the contracting company to move

        46       the wheat.

        47
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         1       Q.   And you understood that it was the contracting company

         2       with AWB?

         3       A.   We've gone through my interpretation of what

         4       constitutes the construct of a contract.

         5

         6       Q.   On the basis of your interpretation of what

         7       constitutes a contract, the answer is yes, isn't it?

         8       A.   What was the question again?

         9

        10       Q.   AWB had an arrangement with Alia as at 30 October 2000

        11       to move the wheat?

        12       A.   Yes.

        13

        14       THE COMMISSIONER:   Q.   So what's this letter all about?

        15       A.   You'll have to ask Mr Stott.

        16

        17       MR AGIUS:   Q.   Didn't you ask him that?

        18       A.   You are forensically dissecting this letter word by

        19       word to try to draw whatever inference you're trying to

        20       draw, I don't know.  At the time I was taking over general

        21       manager, international sales and marketing, some

        22       100 customers, some 40 to 50 different countries.  I was

        23       there to satisfy myself that Mr Stott had satisfied himself

        24       that using Jordanian trucking companies was a legitimate

        25       way of doing business with respect to the Oil-for-Food

        26       Program.  That's probably the extent that I went to, given

        27       the extent of my responsibilities.

        28

        29       Q.   You read the letter, as you've told us, at the time

        30       that you made the inquiry of Mr Stott; that's true, isn't

        31       it?

        32       A.   I read the letter - Mr Stott showed me the letter when

        33       I asked him to show me - when I asked him about this issue.

        34

        35       Q.   And you read it?

        36       A.   And I read it.

        37

        38       Q.   Did it not strike you as being odd that Mr Stott was

        39       talking about proposing to enter into discussions with the

        40       Jordanian trucking companies when the circumstances were

        41       that AWB had an arrangement with the Jordanian trucking

        42       company to move the wheat already in existence?

        43       A.   Well, if I can cast my mind back to what my state of

        44       understanding may have been at the time, it would be normal

        45       commercial practice for a company not necessarily limiting

        46       itself to the - what is the word I'm looking for - not

        47       necessarily limiting itself to one service provider.  What
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         1       I'm trying to say is that perhaps Alia mightn't have been

         2       the correct company in the future.  Perhaps Alia weren't

         3       providing a good service.  Perhaps we needed to go and

         4       search out another service provider.  Perhaps - I'm

         5       speculating here; I'm sorry if I do that - Mr Stott was

         6       thinking, and I'm not saying this is what he was thinking,

         7       it's only what I think he may have been thinking, it's

         8       better to ask if it's okay to use Jordanian trucking

         9       companies in the plural than to go back to DFAT on a

        10       case-by-case basis and ask if company X is okay, company Y

        11       is okay, company Z is okay.  Perhaps he wasn't in the mind

        12       frame to inquire of the government every time we changed

        13       service providers.  Perhaps that's my understanding of the

        14       letter at the time.

        15

        16       Q.   When you say "perhaps", is that conjecture on your

        17       part, Mr Long, or do you say that was your understanding at

        18       the time?

        19       A.   I think you're bamboozling me there a bit with the

        20       word "conjecture".  What does that mean?

        21

        22       THE COMMISSIONER:   Q.   Supposition?

        23       A.   Well, I just made my statement in terms of what I

        24       think my mind frame was at the time, or what it could have

        25       been.

        26

        27       MR AGIUS:   Q.   Mr Stott says:

        28

        29            Jordan based trucking companies are

        30            responsible for arranging trucks...

        31

        32       And he says:

        33

        34            ...we propose entering into discussion with

        35            the Jordan trucking companies...

        36

        37       Would that not have indicated to you that Mr Stott was

        38       informing DFAT that he was proposing to enter into

        39       discussions with the Jordanian-based trucking companies

        40       that were then responsible for arranging the trucks at

        41       discharge?

        42       A.   I don't know, Mr Agius, really.  30 October, I'd been

        43       back there a month.  I wasn't responsible for the market.

        44       The two people that were dealing with this issue were

        45       Mr Hogan and Mr Stott.  I've explained to you what I think

        46       the construct of the sentence might mean, given my

        47       commercial acumen and what perhaps I would have done at the
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         1       time.  To the extent that I can answer your question,

         2       Mr Agius, I believe I have.

         3

         4       Q.   Mr Long, in your statement you say you had this

         5       discussion with Mr Stott after you were appointed to the

         6       position of general manager.

         7       A.   Yes.

         8

         9       Q.   You were asking him about a matter which was within

        10       your area of responsibility, were you not?

        11       A.   Yes.

        12

        13       Q.   You say that you took comfort from this letter and the

        14       reply.

        15       A.   Yes.

        16

        17       Q.   How could you have taken comfort from this letter in

        18       the circumstances where, in the last paragraph, it says

        19       that Jordanian-based trucking companies are responsible for

        20       arranging trucks and "we propose entering into discussions

        21       with the Jordanian trucking companies" in circumstances

        22       where, as you would have known at the time, the AWB already

        23       had an arrangement with the Jordanian-based trucking

        24       company that was responsible for moving wheat - in those

        25       circumstances, how would you have taken any comfort from

        26       this letter at all?

        27       A.   Well, I believe I took the necessary comfort, because

        28       I didn't take any further action.

        29

        30       Q.   It's apparent, isn't it, on the face of this letter,

        31       that there was no reference to the name of Alia, or Alia

        32       Transport?

        33       A.   That's correct.

        34

        35       Q.   Were you party to any discussion about whether or not

        36       the name Alia should be disclosed to DFAT in this

        37       correspondence?

        38       A.   I don't believe so.  I don't recollect so.  I would

        39       think it would be highly unlikely that I would have been,

        40       given that it wasn't my area of responsibility and I'd only

        41       been back in the company a month.  But, you know, I want to

        42       cooperate as much as I can, Mr Agius, and perhaps if I was

        43       consulted, I would have interpreted Alia to be a Jordanian

        44       trucking company and this letter refers to Jordanian

        45       trucking companies.  Therefore I would probably conclude

        46       that it is encompassing Alia in its intent.

        47



            .31/1/06 (17)              1610     M J LONG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Q.   So what about my question:  were you a party to any

         2       discussion about whether or not the name Alia should be

         3       disclosed to DFAT in this correspondence?

         4

         5       MR FORREST:   Again, Mr Commissioner, the question has been

         6       asked.  The witness answered it, he said "I don't believe

         7       so".  True it is he went on to qualify it, but --

         8

         9       MR AGIUS:   I won't press the question.

        10

        11       Q.   Mr Long, you saw the response to this letter --

        12

        13       THE COMMISSIONER:   Q.   Before we leave it, did Mr Stott

        14       indicate to you why the letter was marked "Commercial In

        15       Confidence"?

        16       A.   I don't recall that being discussed, no.

        17

        18       Q.   Is there anything that you can see in that letter

        19       which is commercial in confidence?

        20       A.   I think that all of our business that we enact on

        21       behalf of the wheat farmers of Australia with particular

        22       customers or service providers deserves respect and not to

        23       be disseminated and deserves to be treated in a

        24       confidential manner.

        25

        26       Q.   This is saying, "We're going to talk to companies",

        27       unnamed trucking companies, "in Jordan".  What's commercial

        28       in confidence about that?

        29       A.   You'll have to ask Mr Stott.  I didn't go to the

        30       heading on the letter and forensically dissect why he said

        31       "Commercial in Confidence".  I haven't before today, it's

        32       never come to my attention.  It's something you've drawn to

        33       my attention.  I think you're probably right,

        34       Mr Commissioner.  It probably doesn't need to be headed

        35       "Commercial in Confidence", and perhaps if I was writing

        36       the letter myself I wouldn't put it there.  I would expect

        37       that every correspondence that I entered into with the

        38       Department of Foreign Affairs would be of a confidence

        39       nature and wouldn't need to be stated on the top of the

        40       letter.

        41

        42       MR AGIUS:   Q.   Mr Long, as I understand it, Mr Stott

        43       occupied the position that you were taking over; is that

        44       right?

        45       A.   That's correct.

        46

        47       Q.   And you were taking over this position as at November
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         1       2000?

         2       A.   2001.

         3

         4       Q.   2001; is that right?

         5       A.   Yes.

         6

         7       Q.   The letter refers in terms to this:

         8

         9            To rectify the problem, we propose entering

        10            into discussions with the Jordan trucking

        11            companies with a view to agreeing a

        12            commercial arrangement in order to ensure

        13            that there are enough trucks to enable the

        14            prompt discharge of Australian wheat

        15            cargoes.

        16

        17       Did Mr Stott tell you whether, after the receipt of the

        18       DFAT advice, he had ever entered into discussions with any

        19       Jordanian trucking companies with a view to agreeing a

        20       commercial arrangement in order to ensure that there were

        21       enough trucks?

        22       A.   I don't recall that conversation ever taking place.

        23

        24       Q.   Did you ever ask him whether he had ever followed up

        25       on that which he'd indicated to DFAT he was proposing to

        26       do?

        27       A.   No, I don't recall.  I don't recall asking him whether

        28       he followed up or not.

        29

        30       Q.   Did you ever enter into discussions with Jordanian

        31       trucking companies with a view to agreeing a commercial

        32       arrangement to ensure that there were enough trucks?

        33       A.   I asked my people to ensure that we are aware of the

        34       other service providers in Iraq - sorry, in Jordan - as a

        35       contingency to provide the service.

        36

        37       Q.   When did you do that?

        38       A.   I believe we have done that since - probably since

        39       we - around about the time hostilities broke about.

        40

        41       Q.   What about before hostilities broke out, before March

        42       of 2003?

        43       A.   No, I don't believe I would have.

        44

        45       Q.   So you don't know whether Mr Stott ever entered into

        46       the proposed discussions that are referred to in this

        47       letter?



            .31/1/06 (17)              1612     M J LONG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       A.   No.

         2

         3       Q.   Do you know whether anybody else entered into any of

         4       those discussions?

         5       A.   No, I can only comment on the time I've been

         6       responsible for these issues, Mr Agius.

         7

         8       Q.   When you saw this letter, when you became general

         9       manager, would you not have wanted to know whether or not

        10       discussions had been entered into following the receipt of

        11       DFAT's letter?

        12       A.   As I said, Mr Agius, I didn't go into the minutiae of

        13       this letter when I took over the responsibility.  I was

        14       interested in whether the process we were undertaking was

        15       in accordance with the rules and regulations that were

        16       acceptable to DFAT.  The service provider that we were

        17       using was doing a good job, and in fact they were the

        18       service provider that the Iraq Grain Board asked us to use,

        19       so, no, I didn't go into that detail.

        20

        21       Q.   When you say asked you to use, the IGB required AWB to

        22       make its payments of inland trucking fees to Alia, did it

        23       not?

        24       A.   I inherited this arrangement when I took over the

        25       position, Mr Agius, and my first real exposure to direct

        26       contractual negotiations was in my first trip in 2002, and

        27       it seemed, yes, that IGB wanted us to continue to use Alia,

        28       but I must make the point that we were already using Alia

        29       when I took over that position and they were providing what

        30       I considered to be a service commensurate with the fees we

        31       were paying them.

        32

        33       Q.   My question was:  when you say asked you to use Alia,

        34       it's the fact, isn't it, that the IGB required the AWB to

        35       make its payments of inland trucking fees to Alia, did it

        36       not?

        37       A.   I never challenged the IGB on whether we could use

        38       another service provider.

        39

        40       Q.   The whole point of this letter to DFAT seems to be

        41       seeking guidance as to whether it would be appropriate to

        42       enter discussions with the Jordanian trucking companies

        43       with a view to agreeing a commercial arrangement with them;

        44       would you agree with that?

        45       A.   That's what the words say.

        46

        47       Q.   As general manager taking over from Mr Stott in
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         1       November of 2001, wouldn't you have naturally wanted to

         2       know what had happened after DFAT had indicated that there

         3       would not be any difficulty with entering into those

         4       discussions?

         5       A.   Mr Agius, I believe my state of mind at the time would

         6       have been that Alia was a Jordanian trucking company.  I

         7       believe that the letter talks about Jordanian trucking

         8       companies.  I saw the response from DFAT saying, "We see no

         9       reason, from an international legal perspective, why you

        10       should not proceed".  I had 100 customers in some 40 or 50

        11       markets to deal with.  This was good enough for me at the

        12       time, Mr Agius.

        13

        14       Q.   Given that the DFAT letter said, to use your words,

        15       "We see no reason why you should not proceed" - that is,

        16       proceed to enter discussions with Jordanian trucking

        17       companies - would it not have been a natural thing for you

        18       to ask, "Well, did we ever proceed with those discussions

        19       and what was the result?"

        20       A.   Sir, are you asking whether I should have thought

        21       that - I should have followed up whether or not we did

        22       proceed to contact other trucking companies; is that the

        23       question?

        24

        25       Q.   I'm asking you would it not have been a natural thing

        26       for you to ask of Mr Stott, "Well, did we ever proceed with

        27       the discussions that you sought approval for from DFAT?"

        28       A.   Perhaps it would have been; perhaps I did.  I don't

        29       recall.  As I said, the level of comfort that I derived by

        30       the response from DFAT was evidently enough comfort for me

        31       at the time to proceed on the basis of the information

        32       available to me in executing the existing contracts and

        33       future contracts.

        34

        35       Q.   Would you agree with this, that if the AWB was not

        36       intending to enter discussions with the Jordanian trucking

        37       companies, then there would have been no point in directing

        38       this letter to DFAT?

        39       A.   As I said before, I believe that Mr Stott may have

        40       been all encompassing in his request to DFAT so that he did

        41       not have to go back on an individual basis and check

        42       whether Alia is okay or company X, company Y or company Z

        43       was okay.  That, looking at it now, perhaps was the reason

        44       why Mr Stott listed in this correspondence with DFAT the

        45       plural.

        46

        47       Q.   Mr Long, could I ask you to look at paragraph 15 of
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         1       your statement.  You there set out, in the first seven

         2       lines, the system as you understood it concerning how the

         3       price was structured --

         4       A.   Mmm-hmm, yes.

         5

         6       Q.   -- for wheat; do you see that?

         7       A.   Yes.

         8

         9       Q.   You say:

        10

        11            ISM would have a minimum FOB return to

        12            achieve after taking into account all the

        13            costings in relation to the Iraq account.

        14            These were numerous and included items such

        15            as FOB price, freight, insurance, finance

        16            costs, cost of rejection and inland

        17            transport.

        18

        19       Do you see that?

        20       A.   Yes.

        21

        22       Q.   It was the case, wasn't it, that the inland transport

        23       fee, although paid in advance by AWB, was in fact recouped

        24       from the escrow account?

        25       A.   The entire contract price was recouped from the escrow

        26       account, including the FOB price, the insurance, the

        27       finance costs, the cost of rejection, the inland transport.

        28       It was all recouped from the escrow account, not just

        29       inland - everything.  It was one price.

        30

        31       Q.   It was built into the price - that is, the contract

        32       price - is that right?

        33       A.   CIF free out Umm Qasr to all governorates.

        34

        35       Q.   And that contract price was recouped from the United

        36       Nations escrow account; is that right?

        37       A.   Yes.

        38

        39       Q.   What do you say about your state of knowledge prior to

        40       March of 2003 as to whether any of the payments on account

        41       of inland transport that the AWB made were being passed to

        42       the Iraqi regime?

        43       A.   Which time frame --

        44

        45       Q.   At any time prior to March of 2003, and I choose March

        46       because that is when the coalition forces entered Iraq.

        47       A.   Okay, so up until the invasion.  You're asking about
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         1       my state of mind?

         2

         3       Q.   As to whether any of the payments on account of inland

         4       transport that the AWB made were being passed to the Iraqi

         5       regime - that is, being passed to the IGB, the ISCWT or any

         6       other Iraqi entity - not your state of knowledge now but up

         7       to March of 2003.

         8       A.   I believe my state of knowledge then would probably

         9       have been that I was of the total understanding that Alia

        10       were the contracting party to AWB to provide the trucking

        11       service.  It probably wouldn't have surprised me if some of

        12       that service had been subcontracted out to other parties to

        13       perform that service.  It probably wouldn't have surprised

        14       me if certain port fees or necessary berthing costs were

        15       taken care of by Alia in order to facilitate the normal

        16       discharging of a vessel or for the transportation of those

        17       goods.

        18

        19            How Alia did that wasn't my business.  If they used

        20       Iraqi trucking companies, it probably wouldn't have

        21       surprised me.  That's probably what I thought.

        22

        23       Q.   Could we bring up, please, AWB.5050.0014.  This is an

        24       email from Dominic Hogan to Messrs Ingleby and Goodacre,

        25       copied to yourself, Mr Long, amongst others.  Can you see

        26       it on your screen?

        27       A.   Yes.

        28

        29       Q.   Would you read it, please, just to yourself?

        30       A.   Can you go down, please?  Yes.

        31

        32       Q.   Do you see in the middle of the page, as if by way of

        33       summary, Mr Hogan sets out the issue for decision:

        34

        35            We have decided to proceed with the loading

        36            of this vessel, without L/C in place.

        37

        38       Do you see that?

        39       A.   Yes.

        40

        41       Q.   Then, below it, he addresses some matters which are

        42       relevant to risk management.  If you go to the last three

        43       lines, he says:

        44

        45            AWB can hold back 2nd payment Inland

        46            Transport payments (USD16 million at

        47            Sept 30) - hence if by this date L/C is not
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         1            on our counter, we withhold these second

         2            payments from IGB.

         3

         4       Does that not indicate that there was a view that the

         5       second payment of inland transport, which amounted at that

         6       time to US$16m, could be withheld from the IGB as against

         7       the risk that the vessel might be loaded and sent on its

         8       voyage without an LC in place?

         9       A.   What date was this?

        10

        11       Q.   10 September 2001.

        12       A.   And when did I take up my station?

        13

        14       Q.   You say you became general manager in November 2001.

        15       A.   Well, it seems that I've been cced on this email.

        16

        17       Q.   Yes, we can see that, Mr Long, but my question was a

        18       slightly different one:  does that email, on its face, not

        19       indicate that there was a view that the second payment of

        20       inland transport, which amounted at that time to US$16m,

        21       could be withheld from the IGB as against the risk that the

        22       vessel might be loaded and sent on its voyage without an LC

        23       in place?

        24       A.   That's what it says.

        25

        26       Q.   Mr Long, was this not a clear indication to you that

        27       the inland transport payments were in effect being made to

        28       the IGB?

        29       A.   I don't recall seeing this memo.  I was cced on it and

        30       I wasn't at my station, so perhaps I read it, perhaps I

        31       didn't.  I could only speculate as to what I would have

        32       interpreted that as, and perhaps I would have thought that

        33       we would hold back inland transport payments.

        34

        35       Q.   From the IGB?

        36       A.   I would have interpreted that, looking back now to my

        37       state of knowledge, that I would have read that as

        38       withholding inland transport payments.  If I had have gone

        39       through it in intimate detail, I probably would have

        40       questioned Mr Hogan as to the intent of the paragraph.

        41

        42       THE COMMISSIONER:   Q.   It makes no sense at all if in

        43       fact these payments are to a trucking company for trucking

        44       services, does it?

        45       A.   Yes, you're correct.  It does make no sense, because

        46       that wasn't my understanding of how the situation was

        47       working.
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         1

         2       MR AGIUS:   Q.   Well, it indicates a proposal to withhold

         3       the inland transport payments from the IGB, does it not?

         4       A.   That's what it indicates on the face of this document.

         5       I agree with the Commissioner, it makes no sense - it makes

         6       no sense.

         7

         8       Q.   What makes no sense, Mr Long?

         9       A.   That we withhold these payments from the IGB, because

        10       we weren't making any payments to the IGB.

        11

        12       Q.   The Commissioner didn't say that the email made no

        13       sense; he said that your response made no sense?

        14       A.   Well, I understood the Commissioner's words to say

        15       that --

        16

        17       MR FORREST:   My friend knows that is quite wrong and he

        18       has misstated it.  The transcript demonstrates it.

        19

        20       MR AGIUS:   Q.   Let me put it this way --

        21       A.   You said you weren't trying to trick me, Mr Agius.

        22

        23       Q.   I'm not trying to trick you at all, Mr Long.

        24       A.   I take that to be a difficult situation that you place

        25       me in.

        26

        27       Q.   Mr Long, if these payments for inland transport were

        28       truly being made to Alia, which, as I understand it, is

        29       your evidence, it makes no sense for them to be withheld as

        30       against the risk of another shipment which is referred to

        31       in this email.

        32       A.   Perhaps, Mr Agius, I would interpret that as -

        33       firstly, if I had have read it closely, and I don't recall

        34       reading this email, I would have certainly questioned

        35       Mr Hogan as to what he intended by the phrase "we withhold

        36       these second payments from IGB".  I would have probably

        37       thought it reasonable that, if we needed some leverage at

        38       the time, if we had vessels arriving at the Port of Umm

        39       Qasr without an appropriate payment mechanism in place,

        40       which would be an extremely undesirable position to be in,

        41       perhaps we may have withheld payments from Alia.

        42

        43       Q.   If the AWB believed it had an agreement with Alia to

        44       provide inland transport, how would withholding payments

        45       from Alia, as opposed to withholding payments from the IGB,

        46       assist against the background of what we read in this

        47       email?
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         1       A.   It would seem to me that that would be a point of

         2       leverage on the IGB to ensure that the payment mechanism

         3       was entirely operable, or we would not pursue with

         4       discharging the vessel and proceeding to have the wheat

         5       trucked inland.  We would then perhaps have a standoff and

         6       perhaps we would have re-entered negotiations with IGB as

         7       to a potential solution.  From recollection, I don't recall

         8       a particular problem resulting from this delay in the

         9       letter of credit and I'm sure that that would stick in my

        10       mind quite vividly, because it would have been a very

        11       unpleasant experience, and I don't believe that what

        12       Mr Hogan is contemplating ever happened, and I would

        13       actually probably congratulate him on considering all the

        14       aspects of risk management pertaining to this market when

        15       we hadn't been paid on presentation of bill of lading at

        16       loading.

        17

        18       Q.   Mr Long, all of that may be so, but for the words "we

        19       withhold the second payments from IGB"?

        20       A.   You're absolutely right, Mr Agius.  If I had have read

        21       that in detail and if I had have picked it up at the time

        22       and if I had have read that today or in the last period, I

        23       would say, "Mr Hogan, what do you mean by that?" I would

        24       question him, because it was my clear understanding, as is

        25       evidenced by all the payment records from inland trucking

        26       under my watch, that no moneys were ever remitted to the

        27       Government of Iraq.  That is where everyone is getting a

        28       little bit ahead of themselves in talking about $300m worth

        29       of bribes to the Iraqis.  It wasn't $300m worth of bribes

        30       to the Iraqis, it was the provision of inland transport, it

        31       was the provision of a service, and the Iraqis actually

        32       paid for that service from the funds that were in the

        33       escrow account that were there because of the oil that was

        34       sold to provide those funds to provide humanitarian

        35       services under the auspices of the Oil-for-Food Program.

        36

        37       MR AGIUS:   I tender that email, Mr Commissioner.

        38

        39       THE COMMISSIONER:   Yes, that is already exhibit 60, I'm

        40       told.  Is that a convenient time?

        41

        42       MR AGIUS:   Yes, thank you.

        43

        44       LUNCHEON ADJOURNMENT

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       THE COMMISSIONER:   I indicated that I would give reasons

         4       as to why I allowed evidence in relation to the Pakistan

         5       matter.  I publish those reasons.  Yes, Mr Agius?

         6

         7       MR AGIUS:   Q.   Mr Long, I had just shown you exhibit 60,

         8       which is an email from Mr Hogan to Messrs Ingleby and

         9       Goodacre, which was copied to you.  That was dated

        10       10 September 2001.  I want to move forward now to

        11       13 September 2001.  Could we have AWB.5050.0016.  This is

        12       three days later, another email from Mr Hogan to the same

        13       recipients giving an update on the same vessel.  It was

        14       also copied to you.  Do you see that, in the third numbered

        15       paragraph, Mr Hogan indicates:

        16

        17            AWB holding 2nd payments due to Iraq for

        18            Inland transport...

        19

        20       And he indicates that by 22 September, which was in eight

        21       days time, the amount would be US$8.8m, which almost covers

        22       the Anassa, indicating further that the inland transport

        23       payments will be held until the letter of credit is on

        24       AWB's counters.  Did you read that email, Mr Long?

        25       A.   I don't recall specifically reading that email.

        26

        27       Q.   It is of the same substance, inasmuch as it refers to

        28       the AWB withholding inland transport fees, is it not?

        29       A.   It seems to be the same issue, yes.

        30

        31       Q.   And it speaks of withholding inland transport fees due

        32       to Iraq.

        33       A.   I agree.  It is a similar issue, Mr Agius.

        34

        35       Q.   It again indicates at least an opinion of Mr Hogan

        36       within the AWB that these inland transport fees were in

        37       fact being paid to Iraq, does it not?

        38       A.   That's as you say - it could be an opinion of

        39       Mr Hogan.

        40

        41       Q.   That's the opinion anybody would have formed, would

        42       they not, if they had read this in September 2001?

        43       A.   I can't comment on what opinion anyone may have

        44       formed.  I don't recall reading this memo.

        45

        46       Q.   All I am doing as a matter of fairness is pointing out

        47       to you, Mr Long, that within three days there were two
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         1       emails, copied to you, which, on their face, indicate an

         2       opinion that the inland transport fees were being paid to

         3       Iraq.  Do you say you can't remember seeing the emails?

         4       A.   No, I don't specifically recall, but it is the same

         5       issue.  I mean, it is an update on that particular vessel

         6       and that particular payment instrument, and it is actually

         7       giving a little bit of comfort to one that may read this

         8       that the amendment has been sent, and if I didn't notice

         9       the word "Iraq" instead of "Alia" on the first one,

        10       I probably didn't notice it on the second one, and if I had

        11       have noticed it on the second one and I had have been in

        12       charge of that particular market at that particular time,

        13       then I may have raised it with - I'm sure I would have

        14       raised it with Mr Hogan, because it seemed to be

        15       inconsistent with my understanding of how the inland

        16       transport fees were to be paid.

        17

        18       MR AGIUS:   I tender that page.

        19

        20       EXHIBIT #78 EMAIL FROM DOMINIC HOGAN, DATED 13/9/2001, TO

        21       PAUL INGLEBY AND OTHERS, BARCODED AWB.5050.0016-0017

        22

        23       MR AGIUS:   Q.   Can I bring you forward to 25 September

        24       2001.  Can we put up, please, AWB.5050.0026.  Is that up on

        25       your screen yet, Mr Long?

        26       A.   It is a bit small.  Thank you.

        27

        28       Q.   Can you see that that's a third email from Mr Hogan,

        29       this time directed to you, "Subject:  Iraq summary", and he

        30       forwards under the cover of that email an earlier email,

        31       sent a minute before, to David Johnstone?

        32       A.   Yes.

        33

        34       Q.   Mr Long, just as a matter of interest, could you

        35       indicate why it might be that in September 2001 Mr Hogan

        36       was copying you on emails which related to Iraq and, on

        37       this occasion, writing to you directly about it?

        38       A.   Maybe I was acting in the capacity of general manager

        39       at that stage.

        40

        41       Q.   And you will see that Mr Hogan had written to David

        42       Johnstone, and the subject seems to be a summary relating

        43       to the Iraq risk - do you see that about halfway down the

        44       page?

        45       A.   Yes.

        46

        47       Q.   If you could just read through that first page and
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         1       indicate when you get to the bottom and we will turn the

         2       page for you.

         3       A.   Yes.  Mmm-hmm.

         4

         5       Q.   If we can go back to page 0027, you will see about a

         6       third of the way down there is a reference to the risk:

         7

         8            Vessels discharging are at high risk if

         9            unsafe berth declared.

        10

        11       A.   Yes.

        12

        13       Q.   There is a reference to all vessels en route to Iraq

        14       are to be held outside the Persian Gulf and a reference to

        15       the redirection strategy:

        16

        17            If Umm Qasr is declared unsafe and

        18            inspectors are removed, then alternative

        19            markets will need to be found for 500,000

        20            tonnes ports.

        21

        22       Do you see that?

        23       A.   Yes, I see that.

        24

        25       Q.   If we go to the bottom of the page, under the heading

        26       "Inland Transport Fees", Mr Hogan seems again to be

        27       suggesting the withholding of the second payment of inland

        28       transport fees for Iraq which at that time stood at US$6m,

        29       and which would be $8.8m, and he relates that to the

        30       equivalent of US$26 per metric tonne for the 340,000 tonnes

        31       that were at risk.  Do you see that?

        32       A.   Yes.

        33

        34       Q.   Now, that is the third example that we've seen, is it

        35       not, of at least Mr Hogan being of the view that the inland

        36       transport fees were in fact fees that were payable to Iraq?

        37       A.   Do you want me to respond to that?

        38

        39       Q.   Yes.  Would you agree with that?

        40       A.   I think it was an entirely appropriate risk management

        41       strategy at the time.  The only thing that AWB was in

        42       control of was the inland transport component of the price,

        43       because we actually had to remit that in advance of

        44       receiving the funds out of the UN escrow account.  So for

        45       one of the account managers to be suggesting this risk

        46       management strategy is entirely appropriate with what

        47       I would consider to be good business practice, because
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         1       there is no point forwarding several million dollars of

         2       growers' money, or AWB Limited's money, or whoever's it was

         3       at the time, into a bank account of a service provider for

         4       trucking for a service that may not be performed.  I just

         5       thought it was a good risk management strategy at the time,

         6       you know, don't pay money if we think the vessels aren't

         7       going to potentially berth.

         8

         9       Q.   This is the withholding of the second payment of

        10       inland transport.  The second payment was due after the

        11       ships had berthed.

        12       A.   Yes.  I wasn't - I'm not aware of - from when I took

        13       over this position, there was only ever one payment, as I

        14       can recall it.  I don't recall the detail of first

        15       payments, second payments.  The issue for me, Mr Agius, at

        16       the time would have been don't remit funds to a third party

        17       if there is a chance that that third party may not perform

        18       that service.

        19

        20       Q.   But this email speaks of withholding inland transport

        21       fees for Iraq?

        22       A.   Yes, I think --

        23

        24       Q.   In the context of the previous two emails, it seems to

        25       be indicating an awareness that the second payment of

        26       inland transport fees was actually going to Iraq and not to

        27       the Jordanian trucking company?

        28       A.   No, I disagree with that, Mr Agius.  I think that the

        29       term "for Iraq" is quite a common term that would have been

        30       used in the business because it was inland transport fees

        31       for the provision of transport for the movement of wheat

        32       from Umm Qasr to the governorates of Iraq.  So you are now

        33       making this distinction but it wasn't in my mindset at the

        34       time to make that distinction, because it was not inland

        35       transport fees for Egypt, for example.

        36

        37       Q.   If the inland transport fees were in fact due and

        38       payable to Alia for inland transport that had already been

        39       provided, and if that's what the evidence will indicate,

        40       then how would withholding the second payment of inland

        41       transport for Alia be appropriate?

        42       A.   No, I think that's - I think that's a good point,

        43       and - not necessarily appropriate, but my mindset at the

        44       time, when reading this, and if I was acting at the time -

        45       I can't remember if I was, there was a period when I was

        46       acting general manager - I would have been thinking,

        47       I would imagine, at the time that withholding inland
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         1       transport fees, if we don't have an operative instrument or

         2       there is a potential of war breaking out, then that would

         3       be entirely appropriate.  If at this time I was acting

         4       general manager, I would have only just been acting general

         5       manager, it was my first exposure to the market, and

         6       I probably wasn't aware of the exact nuances of the first

         7       payments and second payments.

         8

         9       Q.   You see, the whole spirit of this email in relation to

        10       inland transport is that the inland transport fees being

        11       spoken of were not inland transport fees for the shipments

        12       which would have to be redirected, but inland transport

        13       fees which were already due and payable; isn't that right?

        14       A.   Well, I have addressed your question, Mr Agius, and

        15       I think that the whole spirit of this whole exercise was to

        16       maximize grower returns and do whatever we could to make

        17       sure that the grower returns were protected.

        18

        19       Q.   Yes, but in relation to its description of inland

        20       transport fees, this email is speaking of inland transport

        21       fees not for the shipments which are referred to in it and

        22       which would have to be redirected, but it is speaking of

        23       inland transport fees which are already due and payable;

        24       would you agree with that?

        25       A.   I would have to study this in more detail, Mr Agius,

        26       because I'm not quite sure I agree with that.  You may well

        27       be right, but I just can't equivocally say that you are

        28       right because I haven't got to the detail of the first and

        29       second - sorry if it has taken me a little bit of time, but

        30       may I have a hard copy so I can assist you more readily?

        31

        32       Q.   I don't have a hard copy.  If you need the pages

        33       turned, I can do that.  If we can turn up a hard copy, I

        34       will provide it for you.

        35       A.   Thank you.

        36

        37       THE COMMISSIONER:   Q.   It does say, Mr Long, "withholding

        38       second payment".

        39

        40       MR AGIUS:   Q.   Just ignore the markings on this hard

        41       copy, would you?

        42       A.   Oh, yes, "withholding second payment".  Well, I think

        43       that - yes, thank you.  I think that withholding any

        44       payment is prudent in the circumstances when you have a

        45       risky situation, and given that Alia were prescribed by the

        46       IGB as their preferred supplier, I would - I can only

        47       imagine that my mindset would have been at that stage,
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         1       given my limited knowledge of the market, that we would

         2       perhaps go and address this matter with the IGB, because it

         3       was clearly untenable.

         4

         5       Q.   How would withholding payments from Alia in respect of

         6       transport services already provided be any kind of a lever

         7       against the IGB, and how would it be any kind of insurance

         8       against risk for other shipments?

         9       A.   The mindset at the time, as is the mindset of myself

        10       on all occasions when making decisions on behalf of the

        11       Australian wheat grower, is to protect their interests, and

        12       forwarding any further moneys, when I had serious doubt

        13       about the ability to execute these contracts --

        14

        15       THE COMMISSIONER:   Q.   No, we are talking about contracts

        16       which have been executed?

        17       A.   Absolutely.

        18

        19       Q.   This is a second payment.

        20       A.   Absolutely.  No, if we have a problem with a contract

        21       that is about to be - a potential problem which is real and

        22       present, I'm not going to put any good money after bad.

        23

        24       MR AGIUS:   Q.   Let me see if I can explain the situation

        25       to you so that there is no misunderstanding.  The email

        26       speaks of "by the end of 26 September after UN certificate

        27       issued for vessels completing 25 September this will amount

        28       to US$8.8m"?

        29       A.   Mmm-hmm.

        30

        31       Q.   The factual background, which I suggest to you was the

        32       case at that time, was that ships had completed, arrived,

        33       been discharged, and that the first inland transport

        34       payment for those ships had been made.  The ships having

        35       discharged, the UN certificate having issued for vessels

        36       completing on 25 September, the AWB was then in position to

        37       recoup moneys from the escrow account and make the second

        38       payment for inland transport for those fees for those ships

        39       that had already discharged.

        40       A.   Mmm-hmm.

        41

        42       Q.   That is the $8.8m that Mr Hogan is referring to.

        43       A.   Mmm.

        44

        45       Q.   That is, fees which, if it be the case that Alia had

        46       been contracted to provide the inland transport, would have

        47       been due to Alia on account of inland transport having
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         1       already been provided.

         2       A.   Yes.

         3

         4       Q.   So Alia is sitting there and due US$8.8m for work that

         5       it has done.  The wheat has already gone to the Iraqis.

         6       Those contracts, or those shipments, have been executed.

         7       A.   Mmm-hmm.

         8

         9       Q.   That's the current situation as at the date of this

        10       email, or it is just about to be the current situation.

        11       Then, at the same time, there are a number of other

        12       shipments on their way to Iraq which may not be able to

        13       berth if Umm Qasr is declared an unsafe port?

        14       A.   Mmm-hmm.

        15

        16       Q.   And those shipments create a risk to the AWB because

        17       they obviously have to be on-sold to somebody else.  They

        18       have to be moved from the Persian Gulf or from the high

        19       seas to other ports?

        20       A.   Mmm-hmm.

        21

        22       Q.   It is that risk that is being addressed.  Are you

        23       following me so far?

        24       A.   Yes.

        25

        26       Q.   The suggestion in relation to addressing that risk is

        27       to withhold the US$8.8m which was due as a second payment

        28       of inland transport for shipments that had already been

        29       delivered and gone past the rail and into the hands of

        30       Alia.

        31       A.   Yes.

        32

        33       Q.   How could that be an appropriate response unless it

        34       was thought that the $8.8m was in fact due to the IGB?

        35       A.   Well, I think it is an entirely appropriate response,

        36       given the circumstances, that our primary objective is to

        37       protect the growers' interests.  We clearly had a number of

        38       vessels on the high seas and a lot of money at risk.

        39       I would clearly prefer to have a contractual dispute that

        40       would, I would imagine, be amicably resolved between the

        41       three parties had it got to that stage - ie, AWB, IGB and

        42       Alia - rather than explain to the growers of Australia why

        43       I had authorised the further remittance of some $8m when

        44       I had a clear warning of the risks involved.

        45

        46       THE COMMISSIONER:   Q.   Remitted the $8m to whom?

        47       A.   I think it was $8m you were talking about.
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         1

         2       Q.   To whom?

         3       A.   To Alia.

         4

         5       Q.   To Alia, the trucking company who had provided the

         6       trucking service by this stage?

         7       A.   Yes.

         8

         9       Q.   You would rather not pay --

        10       A.   It was clearly one didn't operate without the other,

        11       that there were three parties involved, Mr Commissioner -

        12       Alia, IGB, AWB.

        13

        14       MR AGIUS:   Q.   Wouldn't you be inviting another

        15       contractual dispute, this time with Alia, by not paying the

        16       $8.8m if it was properly due to them?

        17       A.   Perhaps.  Perhaps.

        18

        19       Q.   And how would you have a contract dispute with the

        20       Iraqis if the port had been declared unsafe?  It wouldn't

        21       be declared unsafe by the Iraqis, it would be declared

        22       unsafe by some third party or by the insurers.  So your

        23       contract with Iraq would be frustrated, so you would have

        24       no dispute with the Iraqis, but you would be inviting a

        25       contract dispute with Alia?

        26       A.   Yes, I would prefer to have a contract dispute with

        27       Alia than remit several millions of dollars of growers'

        28       money when I felt that there was a chance of that money not

        29       being returned by Alia.  And the fact was, Mr Agius, we had

        30       50 years of trading history with Iraq, where it always - if

        31       we had a problem, we would always sit down and resolve that

        32       problem and this would clearly be a problem of a very great

        33       magnitude that we would have to address immediately if that

        34       particular circumstance arose.

        35

        36       Q.   But, Mr Long, if the situation was as you say it was,

        37       you would never have an expectation that the second payment

        38       of inland transport fees would be returned by Alia, because

        39       Alia would have already performed the function of

        40       delivering the wheat.  That's the whole point of the email.

        41       A.   I was not in a position to forward more money on

        42       behalf of the grower until I had it very clearly in my mind

        43       what the situation was going to be.  I would rather

        44       invite --

        45

        46       THE COMMISSIONER:   Q.   Whether what situation was going

        47       to be?



            .31/1/06 (17)              1627     M J LONG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       A.   Whether there was a war breaking out, whether there

         2       were vessels having to be redirected, whether they were

         3       able to berth in Umm Qasr, what Lloyd's of London was

         4       saying about it all.  You know, I was quite prepared to

         5       frustrate Alia a little bit rather than frustrate the

         6       Australian wheat grower a lot.

         7

         8       Q.   The problem is that none of these three emails speak

         9       of Alia; they speak of Iraq?

        10       A.   I absolutely concur, Mr Commissioner, and, as I said

        11       earlier, if I had have read the intimate detail of every

        12       email, which I probably didn't - I got the thrust of the

        13       risk situation at the time - I would have called Mr Hogan

        14       in and said, "What do you mean by payments to Iraq?  Aren't

        15       we paying Alia?"

        16

        17       MR AGIUS:   Q.   Mr Long, why is it that you wouldn't have

        18       read emails that were either sent to you directly, as this

        19       one was, or copied to you?

        20       A.   No, I believe I would have read this, but did I pick

        21       up on the nuance about Iraq or Alia?  Perhaps not.  If

        22       I had have, I would have called Mr Hogan in and asked him,

        23       "What do you mean by this", because there is no evidence to

        24       suggest that we were paying money to Iraq; we were paying

        25       money to Alia for a transport service.  So maybe I assumed

        26       that Mr Hogan had got a little bit confused, in terms of

        27       saying, "Well, it is trucking for Iraq."

        28

        29       THE COMMISSIONER:   Q.   He told you three times in

        30       20 days.

        31       A.   Well, he cced me three times in 10 days when I was

        32       acting general manager and I had only taken over the role

        33       within the recent days and I actually thought I had a

        34       reasonable grasp of the situation, considering the

        35       circumstances.

        36

        37       Q.   The point I was making is this:  it is a little

        38       unlikely he was confused if he told you the same thing

        39       three times in a row in a period of a fortnight.

        40       A.   I would say his confusion - perhaps his confusion was

        41       consistent.

        42

        43       MR AGIUS:   Q.   Did it occur to you that he might have

        44       been actually telling the situation as it was?

        45       A.   Look, I do believe Mr Hogan would honestly tell the

        46       situation as it was, yes, and --

        47
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         1       Q.   Well, then, if he was telling the situation as it was,

         2       that's a situation which was inconsistent with your belief?

         3       A.   No, I - my belief - all I can say is what my belief at

         4       the time was, that it was a payment to Alia, and that's

         5       consistent with the records.  It is consistent with the

         6       facts.  Mr Hogan's interpretation of Alia and Iraq, well,

         7       you will have to ask Mr Hogan that.

         8

         9       Q.   The point is not whether or not the first stop for

        10       these payments was into an Alia bank account; the point is

        11       whether or not the payment to Alia was a first step in a

        12       process of a payment to the IGB - you see the distinction,

        13       don't you?

        14       A.   Absolutely.

        15

        16       Q.   Mr Hogan, on three occasions, seems to be of the view

        17       that these are payments which are actually due to the

        18       Iraqis?

        19       A.   You are correct, Mr Agius.  Mr Hogan does seem to be

        20       of that view.

        21

        22       Q.   He doesn't make any secret of it in the emails, does

        23       he?

        24       A.   On the face of it, he doesn't make any secret of it in

        25       the emails.

        26

        27       Q.   And you have read the emails, as you tell us?

        28

        29       MR FORREST:   I don't think that is the evidence, with

        30       respect, Mr Commissioner.

        31

        32       THE COMMISSIONER:   I thought the witness said he thought

        33       it was likely he read this last one, at least.

        34

        35       MR FORREST:   That's right.  The question was "And you have

        36       read the emails".  That's the evidence.

        37

        38       MR AGIUS:   Q.   You said you read the last one, did you?

        39

        40       MR FORREST:   I accept that was the evidence, but that

        41       wasn't the substance of your question, Mr Agius.

        42

        43       MR AGIUS:   Q.   You can't recall ever speaking to Mr Hogan

        44       about it?

        45       A.   No, because the risk management strategy was what was

        46       important to me.  Growers' money at risk was what was

        47       important to me.  Good money after bad was what was
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         1       important to me.

         2

         3       Q.   This question of good money after bad, Mr Long, just

         4       doesn't arise in these circumstances if the money was due

         5       to Alia.  You see, there would not have been any bad money

         6       having been spent.  What would have happened, if your view

         7       of the matter is correct, is that the good money that you

         8       say would have been being spent after bad was good money

         9       due to Alia for a job that it had already done.  That

        10       wouldn't be good money after bad, would it?

        11       A.   Mr Agius, I would much prefer to stand up and address

        12       the Australian wheat grower as to why I upset a service

        13       provider but didn't remit his funds than blindly pay more

        14       money in a situation that was clearly of significant risk

        15       to the Australian wheat grower, and say to the - and

        16       satisfy Alia's requirements.  I'm sorry, I had a dilemma.

        17       Absolutely I had a dilemma, I had a contractual dilemma,

        18       and I had an obligation to the Australian wheat farmer to

        19       maximize his returns.

        20

        21       Q.   But one which you would not have been aware of if you

        22       hadn't read the first two emails?

        23       A.   I can't speculate on what I read in the first two

        24       emails.  I got a general appreciation we had a risky

        25       situation here, that we had money that was owed to Alia

        26       that we would withhold if the war situation broke out.

        27       I thought that entirely appropriate, and I would take the

        28       same action again today if the circumstances arose.

        29

        30       Q.   You see, what I suggest to you was in fact the case,

        31       Mr Long, was that you were aware that these payments were

        32       in fact due to the Iraqis and that Alia was just a conduit

        33       for them.

        34       A.   Mr Agius, could I refer you to my statement where I --

        35

        36       Q.   Yes.  I know what is in your statement.  I am

        37       suggesting to you quite the opposite.

        38       A.   Well, I reject your assertion.

        39

        40       MR AGIUS:  Commissioner, I am reminded I haven't tendered

        41       that email.

        42

        43       THE COMMISSIONER:   Yes.

        44

        45       MR JUDD:   Commissioner, could that be marked as a

        46       confidential exhibit, save for the portions read by my

        47       friend?
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         1

         2       THE COMMISSIONER:   Yes, I will mark it a confidential

         3       exhibit.

         4

         5       EXHIBIT #98C EMAIL FROM MR HOGAN TO MR LONG DIRECTED TO

         6       MR LONG, "SUBJECT:  IRAQ SUMMARY", BARCODED

         7       AWB.5050.0026-0027

         8

         9       THE COMMISSIONER:  That is confidential save for the

        10       portions which have been read on to the transcript.

        11

        12       MR AGIUS:   Q.   Could we put up, please, WST.0004.0036.

        13       This is an email from you to Mr Lindberg and others on

        14       20 March 2003.  It is an email that's written against, at

        15       that time, this factual background:  the Pearl of Fujairah,

        16       laden with wheat, had been about to enter Iraq and

        17       discharge, at the time of what you have referred to as the

        18       invasion, and as at that time the AWB had paid Alia

        19       approximately 2.4 million Euros on account of inland

        20       transport fees, but, of course, those fees had not been

        21       expended because the Pearl of Fujairah had been rerouted

        22       and sent to Kuwait.  Against that factual background, you

        23       wrote this email, and you say this:

        24

        25            Please refer to the final point under

        26            Action points for the Day:

        27

        28            "Explore situation with regard to inland

        29            transport paid to Alia Transport Jordan re

        30            Pearl of Fujairah - recover"

        31

        32            This issue should have been discussed

        33

        34            Under the terms of the contract we prepay

        35            Alia Transport Jordan for discharge and

        36            inland transport to the Governates of Iraq.

        37

        38            We paid value date 14 March to Alia

        39            Euro 2.468 million for Pearl of Fujairah.

        40

        41            We are requesting these moneys be returned

        42            and will include Alia's response in next

        43            update.

        44

        45            If in the worst case they do not repay

        46            these moneys, AWBI are holding a provision

        47            in the Pool Model for USD5m for quality
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         1            issues as part of the USD25 million total

         2            provision.  Actual payments due (not paid)

         3            as part of this provision are USD2.016m for

         4            the iron filing claim and USD100k for sand

         5            compensation on Peter S, totalling

         6            USD2.116m.

         7

         8            We would also include this amount as part

         9            of our total claim on UN/Govt's.

        10

        11       Do you see that?

        12       A.   Yes.

        13

        14       Q.   On the one hand you are speaking of 2.4 million Euro,

        15       which had been paid to Alia on account of inland transport

        16       discharge fees; do you see that?

        17       A.   Mmm-hmm.

        18

        19       Q.   And, on the other, you are speaking of holding a pool

        20       of money which relates to quality issues; is that right?

        21       A.   Yes.

        22

        23       Q.   So, on the first hand, the issue is as between you and

        24       Alia - you being the AWB - and, on the other hand, the

        25       issue is as between you and the customer, the IGB?

        26       A.   Yes.

        27

        28       Q.   Does that email not, on its face, indicate that you

        29       were equating the position of Alia, as it owed the AWB

        30       2.4 million Euros on account of the Pearl of Fujairah, with

        31       the position of the IGB for money due to it on the quality

        32       claim?

        33       A.   I was equating what the net return to the Australian

        34       grower would be in the event that we did not recover moneys

        35       forwarded to Alia for inland transport.

        36

        37       Q.   Yes.  What you were doing was operating on this mental

        38       model - that 2.4 million Euros had been paid on account of

        39       inland transport, but, on the other hand, something over

        40       $2m was due to the IGB on account of the iron filing claim,

        41       and the model that you had in your mind was that, in

        42       effect, one could be offset against the other?

        43       A.   That's a statement.

        44

        45       Q.   Is that the case?  Is that what we read?

        46       A.   I think it's a - I think it's very easy to sit here in

        47       Market Street and for you to assume what my mental model is
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         1       back in 2003.

         2

         3       Q.   But is that what we read in this email?

         4

         5       THE COMMISSIONER:   Q.   Well, is that what the --

         6       A.   Mr Commissioner, my mental --

         7

         8       Q.   Please, is that what the email means?

         9       A.   The email means that I was always weighing up where

        10       our exposures were.  Now, here we're talking about two

        11       exposures.  One is the 2.468 million Euros that we had

        12       forwarded to Alia - and, by the way, we haven't talked

        13       about the paragraph under the terms of the contract we

        14       prepay Alia Transport Jordan for discharge and inland

        15       transport to the governorates of Iraq.

        16

        17       MR AGIUS:   Q.   I read that, Mr Long.

        18       A.   You didn't highlight this point, because that again

        19       goes to my state of mind and I'm reporting to the managing

        20       director my state of mind as to what the inland transport

        21       situation is.

        22

        23            Now, if I go back directly to your question,

        24       Mr Commissioner, I'm equating two exposures here.  One is

        25       for 2.468 million Euro - and this is a very complex

        26       situation we are dealing with here.  We are dealing with

        27       several vessels, we are dealing with million tonne

        28       contracts, we are dealing with the Oil-for-Food Program, we

        29       are dealing with the potential for war to break out,

        30       several vessels on the water at a time - a very complex

        31       situation.  So, what I am trying to say here is that, in

        32       the event we don't get 2.468 million Euro back, we have a

        33       reason to go and talk to the Iraq government about the

        34       provisions we were holding, because we had agreed to pay

        35       2.016 million iron filing claim.

        36

        37            Now, there was going to be a fight.  It was going to

        38       be horrible.  I was going to have contractual disputes all

        39       over the place - no doubt about it.

        40

        41       Q.   Mr Long, I suggest to you that this email is strong

        42       evidence that you were aware that the 2.4 million Euro was

        43       actually due to the AWB from the Iraqis and not from Alia,

        44       and that is why, in this email, you equate the two

        45       positions?

        46       A.   Well, I reject that - your assertion that this is

        47       strong evidence, Mr Agius, because I am trying to protect



            .31/1/06 (17)              1633     M J LONG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       the interests of the Australian grower.  As I said, it is a

         2       triumvirate of parties we are talking about here, and if

         3       I had have had a situation arise where the Australian

         4       grower was being disadvantaged, I would have gone to Iraq

         5       and discussed this with the Iraqis and the Jordanians.

         6       I would have tried to resolve this in the best way

         7       possible.  It would have been a contractual dispute.

         8

         9       Q.   I suggest that what you are suggesting in this email

        10       is that the money that was owed to Iraq, pursuant to the

        11       iron filings claim and the sand compensation, would be

        12       offset against the 2.4 million Euro that the AWB was

        13       seeking to have returned to it.

        14       A.   I would say that I was looking at protecting the

        15       interests of the Australian grower and making sure that the

        16       net return to the Australian grower was not any worse on

        17       the basis of Alia not remitting 2.468 million Euros.

        18

        19       Q.   I suggest to you that the only way in which this email

        20       can be read to make sense is if you had in mind that the

        21       2.4 million Euro was in fact due to the AWB from the

        22       Iraqis?

        23       A.   No.  We paid it to Alia.

        24

        25       Q.   I am suggesting to you that this email has no

        26       commercial sense unless it is read in the way in which

        27       I suggest it.

        28       A.   That is your interpretation.

        29

        30       Q.   What do you say to it?

        31       A.   I have told you what I said to it.  It is mitigating

        32       risk on behalf of the Australian wheat grower.

        33

        34       Q.   Mr Long, I suggest to you that that doesn't address my

        35       question.

        36       A.   Well, I have addressed it the best way I can.

        37

        38       MR AGIUS:   I tender that email, Mr Commissioner,

        39       WST.0004.0036.

        40

        41       THE COMMISSIONER:   That will be exhibit 79.

        42

        43       MR AGIUS:   I should indicate that it was part of exhibit

        44       94C, which was a confidential exhibit.  To that extent

        45       I take it, Mr Commissioner, that the confidentiality order

        46       is relaxed.

        47
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         1       THE COMMISSIONER:   Yes.

         2

         3       EXHIBIT #79 AN EMAIL FROM MR LONG TO MR LINDBERG AND

         4       OTHERS, DATED 20/3/2003, BARCODED WST.0004.0036

         5

         6       THE COMMISSIONER:   Q.   Mr Long, in the third-last

         7       paragraph you say:

         8

         9            We are requesting these moneys be returned

        10            and will include Alia's response in the

        11            next update.

        12

        13       Do you see that?

        14       A.   Yes.

        15

        16       Q.   Did you request the money to be returned?

        17       A.   I believe so, yes.

        18

        19       Q.   From whom?

        20       A.   From Alia.

        21

        22       Q.   And how did you do that?

        23       A.   Chris Whitwell would have done that.

        24

        25       Q.   By email or by visit, or what?

        26       A.   It was part of his remit to look at that particular

        27       issue, and I'm not sure how he would have done it.

        28

        29       THE COMMISSIONER:   Do we have any documents in relation to

        30       that, Mr Agius, do you know?

        31

        32       MR AGIUS:   We do have the ELG report, which is exhibit

        33       79C.  That's the next document I am going to on this issue,

        34       Mr Commissioner.

        35

        36       THE COMMISSIONER:   Yes.

        37

        38       MR AGIUS:   I will have a search made to see whether there

        39       are any further emails on that topic.

        40

        41       THE COMMISSIONER:   Thank you.

        42

        43       MR AGIUS:   Q.   Mr Long, were you a member of the ELG -

        44       the executive leadership group - in early 2003?

        45       A.   No, no, I wasn't.

        46

        47       Q.   Were you ever a member of the ELG?
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         1       A.   No, I wasn't.

         2

         3       Q.   Did you ever see the trip report that was compiled by

         4       Messrs Whitwell and Edmonds-Wilson upon their return from

         5       their trip into Jordan and Iran in May of 2003?

         6       A.   Are you going to put it up?

         7

         8       Q.   I will.

         9       A.   Okay.  If you put it up, I will be able to address it

        10       specifically.

        11

        12       Q.   Could we put up confidential exhibit 79C, please.

        13       Have you had an opportunity to see the first page?

        14       A.   Yes.

        15

        16       Q.   Can you say, by reference to that first page, whether

        17       you ever saw that document?

        18       A.   I have seen it in my revision of the documents prior

        19       to this Commission, Mr Agius.

        20

        21       Q.   Was that the first time that you saw it?

        22       A.   Yes, I believe so.

        23

        24       Q.   Could we bring up, please, the fourth page, page 0073.

        25       If we can go to the last two paragraphs on that page.  Have

        26       you had an opportunity to read those?

        27       A.   Yes.

        28

        29       Q.   Can we turn the page, just so that you can finish the

        30       rest of the last paragraph.

        31       A.   Yes.

        32

        33       Q.   Now, Mr Long, this trip report is written two months

        34       after the email that I have last taken you to?

        35       A.   Mmm-hmm.

        36

        37       Q.   These two paragraphs deal, in part, with the subject

        38       matter that you wrote about in your email of 20 March 2003?

        39       A.   Yes.

        40

        41       Q.   You will have read that apparently Messrs Whitwell and

        42       Edmonds-Wilson raised the matter of what was said to be the

        43       2.5 million Euro inland transport which had been paid for

        44       the Pearl of Fujairah with Messrs Othman and the chairman

        45       of Alia, and you would have read that Alia had said:

        46

        47            As soon as someone with authority to sign
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         1            the appropriate documentation from the Iraq

         2            side, the money would be returned to Alia

         3            and then to the company in question.  Alia

         4            had the appropriate documentation showing

         5            the money had been remitted, so we will now

         6            have to wait until the hierarchy in Iraq is

         7            up and running to chase.  The Chairman had

         8            much faith and trust that the $$ owing

         9            would be returned in due course and said he

        10            would do everything possible to access the

        11            funds from the frozen account ASAP.  Alia

        12            had recently sent a letter to Iraq

        13            regarding funds that had been paid but

        14            services not provided and therefore needed

        15            to be returned.

        16

        17       Now, when you read that, Mr Long, did it not occur to you

        18       that it was apparent from that that money that Alia had

        19       received on account of inland transportation had been paid

        20       by Alia to the Iraqis?

        21       A.   I only read this in the last few days, Mr Agius.  Is

        22       your question consistent with that knowledge?

        23

        24       Q.   Mr Long, my question was when you read that, did it

        25       not occur to you that money that had been paid to Alia on

        26       account of inland transportation had been paid by Alia to

        27       the Iraqis?

        28       A.   I now, Mr Agius, have a very detailed understanding,

        29       following the Volcker Report and my discussions with Alia

        30       in Jordan in October 2005, as to exactly what went on.

        31

        32       Q.   My question then is when did you first learn, do you

        33       say, that money that was paid to Alia was being paid by

        34       Alia to the Iraqis?

        35       A.   I said earlier today, Mr Agius, that I - it wouldn't

        36       have at all surprised me if there was some subcontracting

        37       going on for the services provided, ie trucking and port

        38       costs and stevedoring, et cetera.

        39

        40       Q.   This doesn't speak about subcontracting; this is

        41       speaking about the whole of the inland transportation fee.

        42       A.   I only received this a couple of days ago.

        43

        44       Q.   Yes.  My question to you was simply in an effort to

        45       find out when it was that you first learnt that the inland

        46       transportation fees were being paid by Alia to the Iraqis.

        47       A.   My level of awareness was increased following the
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         1       Volcker Report.

         2

         3       Q.   So you first learnt of that when you read it in the

         4       Volcker Report; is that right?

         5       A.   That's my recollection.

         6

         7       Q.   That was some time after 25 October 2005?

         8       A.   The Volcker process was, I don't know, over about a

         9       year, from my recollection.

        10

        11       Q.   You said it was after the final report?

        12       A.   No, I didn't say after the final report.

        13

        14       MR FORREST:   No, he didn't say "the final report".

        15

        16       MR AGIUS:   Q.   After the Volcker Report; is that what you

        17       said?

        18       A.   Well, I am talking about Volcker as Volcker.

        19

        20       THE COMMISSIONER:   Q.   Are you talking about 2004 or

        21       2005?

        22       A.   I don't recall specifically when this was raised.

        23       I suppose my suspicions were aroused when I was interviewed

        24       by the IIC committee.

        25

        26       Q.   In February, was it?

        27       A.   I think so.

        28

        29       Q.   2005?

        30       A.   2004 - 2005.

        31

        32       Q.   2005?

        33       A.   2005.

        34

        35       MR AGIUS:   Q.   I put to you, "So you first learnt of that

        36       when you read it in the Volcker Report; is that right", and

        37       your answer was, "That's my recollection".  Now, is that

        38       your recollection or not?

        39       A.   Okay.  Well, it's around the time of the Volcker

        40       Inquiry, as a period of time.  I can't recall specifically

        41       when.

        42

        43       Q.   So you started to gather information about that from

        44       about the time that you learnt there was a Volcker Inquiry

        45       on foot?

        46       A.   Yes.  When I understood that Alia was the subject of

        47       the Volcker Inquiry, that's when the blue file started to
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         1       emerge.

         2

         3       Q.   Did you have that knowledge prior to your interview

         4       with the IIC investigators in February of 2005, or March of

         5       2005?

         6       A.   Well, the knowledge I had is what I gave the Volcker

         7       investigators.

         8

         9       Q.   Do you say that what you said to the Volcker

        10       investigators was true and correct to the best of your

        11       knowledge and belief at the time?

        12       A.   Yes.

        13

        14       Q.   Mr Long, you have referred to, and we know that you

        15       did prepare, a memo of 16 September 2002 to the CRRC

        16       members.  I wonder if we could bring up exhibit 23, please,

        17       which I have as AWB.0129.0112.  That's the memo that you

        18       prepared, Mr Long?

        19       A.   That's correct.

        20

        21       Q.   Was there simply one risk committee?

        22       A.   That I was - that I participated in, yes.

        23

        24       Q.   Yes.  Was that called the CRRC committee?

        25       A.   Yes.

        26

        27       Q.   Was it known by any other names?

        28       A.   Well, it is an acronym for Corporate Risk Review

        29       Committee.

        30

        31       Q.   Was there, separate to that, a corporate risk

        32       committee?

        33       A.   Not to my knowledge.

        34

        35       Q.   Or is that the same committee?

        36       A.   I believe it is the same committee.  I'm not aware of

        37       any other committee.

        38

        39       Q.   That dealt with corporate risk?

        40       A.   That I reported to.

        41

        42       Q.   That dealt with corporate risk - you are not aware of

        43       any other committee that dealt with corporate risk?

        44       A.   No.

        45

        46       Q.   In this report you deal with two matters.  One is the

        47       Tigris debt and the other is the settlement of the quality
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         1       claim.  In the course of doing so you say, at the end of

         2       the fifth paragraph:

         3

         4            UN regulations prohibit the direct payment

         5            of funds to Iraq whilst Iraq is under UN

         6            sanctions.

         7

         8       That is a matter of which you would have been aware from at

         9       least early 2000, is it not?

        10       A.   That was my understanding of the Oil-for-Food Program,

        11       yes.

        12

        13       Q.   All the way through?

        14       A.   Mmm.

        15

        16       Q.   You had been to Iraq and had been present during the

        17       course of negotiations for the settlement of the iron

        18       filings or contamination claim, had you not?

        19       A.   Yes.

        20

        21       Q.   In the course of that process, had you received an

        22       executive brief relating to Iraq, can you recall - a

        23       document?

        24       A.   There was a document prepared, yes.

        25

        26       Q.   Could we have a look at confidential exhibit 62C,

        27       please - AWB.0176.0053.  This document is entitled,

        28       "Executive Brief Iraq - AWB Delegation August 2002".  That

        29       was the delegation of which you were a part, was it not?

        30       A.   Yes.

        31

        32       Q.   Is that the executive brief that you received?

        33       A.   It was an executive brief prepared probably for the

        34       managing director and Mr Flugge.

        35

        36       Q.   Did you receive it?

        37       A.   I can't say categorically if I received it, but it is

        38       likely I did.

        39

        40       Q.   Would you be assisted if you had an opportunity to

        41       read through it, in order to determine --

        42       A.   Well, I think it is likely I received it.

        43

        44       Q.   Did you read it?

        45       A.   I typically wouldn't read an executive brief on a

        46       market where I had a fairly good knowledge.

        47
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         1       Q.   This was a particular delegation designed to breathe

         2       life back into the commercial relationship between the AWB

         3       and Iraq, was it not?

         4       A.   Yes.

         5

         6       Q.   A very important trip?

         7       A.   Very important.

         8

         9       Q.   In those circumstances, would you not have read the

        10       executive brief that had been prepared?

        11       A.   I think it is likely I would have read it.

        12

        13       Q.   Can we go to page 0055, please.  Do you see the last

        14       dot point under "Iraq at a Glance":

        15

        16            AWB also pays a fee, covered under sales

        17            contract, to the Ministry of Transport

        18            covering inland transport fees and

        19            discharge costs.

        20

        21       A.   Mmm-hmm.

        22

        23       Q.   Would that not have informed you, Mr Long, that the

        24       inland transport fees were being paid to the Ministry of

        25       Transport?

        26       A.   Well, it is - if I had read that, I would have picked

        27       it up as an error.

        28

        29       Q.   You would have or you did?

        30       A.   Well, I would have.  Perhaps I didn't see that

        31       particular point, but it is an error.

        32

        33       Q.   So, so far we have identified three emails where a

        34       particular point wasn't picked up by you - the particular

        35       point being to the same effect - and now there is this

        36       executive brief which is prepared for the benefit of the

        37       AWB delegation, of which you were a part in August 2002.

        38       A.   Mmm.

        39

        40       Q.   Do you say you didn't pick that up either?

        41       A.   No, well, in terms of the emails, I would probably

        42       receive in the order of 12,000 emails a year.  This

        43       particular brief was prepared and, as I said, if I had have

        44       picked up that particular point - clearly in my evidence

        45       today I have said that my state of knowledge is that AWB

        46       paid Alia for the transport service.

        47



            .31/1/06 (17)              1641     M J LONG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Q.   I know that's what you have said, Mr Long.

         2       A.   And we have never paid anything to the Ministry of

         3       Transport covering - under my watch, as far as I know,

         4       covering inland transport fees, so it is clearly an error

         5       and I would have picked it up if I had have noticed that

         6       particular error.

         7

         8       Q.   Mr Long, I suggest to you that you knew that the

         9       moneys that were being paid to Alia were being paid to the

        10       Iraqi regime.

        11       A.   I've already talked today about the fact that it would

        12       never have surprised me if moneys paid to Alia, Alia then

        13       subcontracted out some of the services to particular

        14       companies in Iraq, and the Volcker inquiry, Mr Agius,

        15       actually says that the office of the Iraq program said

        16       there was nothing wrong with paying inland transport, port

        17       fees, berthing costs and any normal cost associated with

        18       transporting or logistical issues regarding the movement of

        19       humanitarian goods in Iraq.

        20

        21       Q.   Mr Long, you were not a party to whatever internal

        22       advice was given within the UN at the time it was given

        23       during the Oil-for-Food Program, were you?

        24       A.   But this whole inquiry is about hindsight.

        25

        26       Q.   Would you just answer my question?

        27       A.   This is all about hindsight.  With hindsight --

        28

        29       Q.   You were not a party to that advice, were you?

        30       A.   No, and I wasn't a party to picking up on that point

        31       in that particular brief.

        32

        33       Q.   But, Mr Long, you were a party to the delegation that

        34       visited Iraq in August 2002, were you not?

        35       A.   That's correct.

        36

        37       Q.   And this document was prepared, and in all likelihood

        38       you read it?

        39       A.   In all likelihood, I would have looked at that

        40       document, checked that it was broadly in accordance with my

        41       understanding of the market, made sure it was okay to pass

        42       on to an executive, and, okay, I didn't pick up that point,

        43       as I didn't pick up that point in the other emails, one

        44       of - two of 12,000 emails I received, and because clearly

        45       that is a mistake.  It is not the fact.

        46

        47       Q.   Mr Long, I suggest to you that your evidence that you
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         1       are not aware that this money was in fact being paid to the

         2       Iraqi regime is false?

         3       A.   Well, I reject your assertion, Mr Agius.

         4

         5       Q.   I suggest to you that this document makes plain that

         6       in fact the AWB regarded itself as paying a fee to the

         7       Ministry of Transport?

         8       A.   It is your assumption with the benefit of all these

         9       documents, all the research you have done, all the people

        10       you have talked to, and your benefit of knowing what the

        11       Volcker Inquiry found out.  All I can attest to at this

        12       time, Mr Agius, is that my understanding was that we paid

        13       Alia a fee for the transport of goods within Iraq to

        14       satisfy the terms and conditions of our contract.

        15

        16       THE COMMISSIONER:   Q.   This is a very serious document.

        17       It is prepared for either the present or the past

        18       chairman - the past chairman, I think - and your senior

        19       executive.

        20       A.   That's very - that's true.  I should be reprimanded

        21       for not picking up that mistake.

        22

        23       Q.   Who prepared it?

        24       A.   It would have been prepared by people in my

        25       department.

        26

        27       Q.   Namely?

        28       A.   The account manager of the time, whether it be

        29       Chris Whitwell or Dominic Hogan; I can't remember.

        30

        31       MR AGIUS:   Q.   And did you review it before it went to

        32       the senior executive, given that it was coming from your

        33       department?

        34       A.   I would have - as I just said, Mr Agius, I would have

        35       reviewed the document.  I should be reprimanded for not

        36       picking up that particular state of incorrectness.

        37

        38       Q.   You would have reviewed it for the very purpose of

        39       ensuring that it was accurate?

        40       A.   That would be my intention on reviewing it, yes.

        41

        42       Q.   And there is no doubt, then, that if you reviewed it

        43       for that purpose you would have read the words "Alia also

        44       pays a fee, covered under the sales contract, to the

        45       Ministry of Transport covering inland transport fees and

        46       discharge costs"?

        47       A.   I think that's your words, Mr Agius, when you say
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         1       there is no doubt; I think there is some doubt.  I don't

         2       recall reading that particular point because my state of

         3       mind at the time was always that we paid Alia for a

         4       service, and that was moving wheat from Umm Qasr to the

         5       governorates.  And, look, that's a sad state of affairs

         6       that I didn't pick up on that particular point.

         7

         8       Q.   Is not the truth, Mr Long, that you did pick it up and

         9       you found it to be an accurate statement?

        10       A.   No, that's not the truth.

        11

        12       Q.   Just so that we understand what your evidence is, you

        13       read it for the purpose of checking that it was accurate?

        14       A.   I read it for the --

        15

        16       Q.   Is that right?

        17       A.   I read it for the purposes of checking that it was

        18       broadly in accordance with the objectives of the trip and

        19       the background to the market.

        20

        21       Q.   I put to you, "You would have reviewed it for the very

        22       purpose of ensuring that it was accurate", and your answer

        23       was, "That would be my intention on reviewing it, yes."

        24       You don't want to change that answer, do you?

        25       A.   Well, I would prefer to change that to the one I just

        26       gave.

        27

        28       Q.   You would prefer to change it?

        29       A.   I think the one I --

        30

        31       Q.   Which one is the truth?

        32       A.   I think the second one is more reflective of the

        33       situation at the time.

        34

        35       Q.   So you didn't review it for the purpose of ensuring

        36       that it was accurate?

        37       A.   I reviewed it for the purposes of my second answer.

        38

        39       Q.   What were they?

        40       A.   To make sure that the trip objectives were clear and

        41       that there was a general background to the market

        42       conditions.

        43

        44       Q.   Whether it was accurate or not?

        45       A.   I admit that I missed something in the document that

        46       is an inaccuracy.

        47
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         1       Q.   You don't admit it, Mr Long; you say it - isn't that

         2       right?

         3       A.   I say that, on reviewing the document, I did not pick

         4       up an inaccuracy in the document.  But I submit to you,

         5       Mr Agius, that it is clearly inaccurate.

         6

         7       THE COMMISSIONER:   Q.   You have to make those submissions

         8       to me, I'm afraid.

         9       A.   Well, I submit it to you, Mr Commissioner.

        10

        11       MR AGIUS:   Q.   Can I take you to exhibit 24, which is

        12       AWB.0129.0161.  That is an email from you to the executive;

        13       is that right?

        14       A.   That's right.

        15

        16       Q.   Who would have been included in the class of

        17       "executive"?

        18       A.   Whoever was on the ELG at the time.

        19

        20       Q.   You were forwarding an email from Mr Whitwell?

        21       A.   Yes.

        22

        23       Q.   May we take it that, since you forwarded this to the

        24       ELG, you would have read it before you sent it off?

        25       A.   Yes.

        26

        27       Q.   And so you were aware, then, that the minister - that

        28       is, the Iraqi minister - was wanting to keep the quality

        29       claim, referred to as the vessel claims, and the Tigris

        30       debt separate; is that right?

        31       A.   Yes.

        32

        33       Q.   And you were aware that the minister felt that the

        34       Tigris debt could be met by loading up the next phase?

        35       A.   Yes.

        36

        37       Q.   You would have understood that to be the next phase of

        38       the Oil-for-Food Program under which the AWB would secure

        39       contracts for the sale of wheat to Iraq?

        40       A.   Yes.

        41

        42       Q.   And you would have understood that the loading up was

        43       the inflation of the contract price for the wheat to cover

        44       an amount which would pay off the Tigris debt?

        45       A.   Yes.

        46

        47       Q.   On the second page, 0162, Mr Whitwell went on to say:
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         1

         2            We discussed with Sabah the possible

         3            difficulties in incorporating the entire

         4            debt into one 500 k contract.  Suggested

         5            some alternate pressure could be brought to

         6            bear on the Govt by yourselves to increase

         7            the tonnage of next phase to make things

         8            easier.  He said he would discuss this with

         9            you.

        10

        11       Do you see that?

        12       A.   I see it.

        13

        14       Q.   So what we understand from that, if we understand it

        15       correctly, Mr Long, is that it was felt that if the

        16       contract was only for 500,000 tonnes of wheat, such was the

        17       amount by which the contract would have to be loaded to

        18       cover the Tigris debt that 500,000 tonnes of wheat wouldn't

        19       be enough to support that loading without drawing undue

        20       attention to it - is that how we should read that email?

        21       A.   Look, I didn't - I didn't write - I wasn't at the

        22       meeting, I didn't write the email.

        23

        24       Q.   No, but you forwarded it to the ELG.  Is that the way

        25       you read the email?

        26       A.   What was the date that I forwarded it, please, at the

        27       top?

        28

        29       THE COMMISSIONER:   Q.   6 November 2002.

        30       A.   Okay.  I had already written the CRRC memo,

        31       Mr Commissioner, on 16/9/02.  I had clearly articulated the

        32       issue of Tigris Petroleum and sought some legal advice as

        33       to how to handle it.  Mr Whitwell had obviously been in

        34       contact with Mr Sabah in Iraq and was reporting on some

        35       outcomes of his discussions.  That's what I take that email

        36       to represent, and I was updating the executive on what the

        37       situation was and where we were at with it.

        38

        39       MR AGIUS:   Q.   Indeed you were, Mr Long.  I don't think

        40       I have suggested anything to the contrary.  But could you

        41       look at that paragraph commencing with the words, "We

        42       discussed with Sabah the possible difficulties in

        43       incorporating the entire debt into one 500 K contract".

        44       A.   My - yes, I can see that.

        45

        46       Q.   Was that not, and did you not take that to be, a

        47       reflection of the fact that, if the contract was to be
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         1       loaded up, a contract for only 500,000 tonnes of wheat

         2       couldn't be sufficiently loaded to cover the Tigris debt

         3       without drawing attention to the price that the contract

         4       would have to reflect?

         5       A.   That's not what it says.

         6

         7       Q.   I'm asking you, is that what it said to you?

         8       A.   No.  That's not.

         9

        10       Q.   What do you say about that interpretation?

        11       A.   I probably would have thought it's better to get a

        12       million tonne contract on the books, because I would prefer

        13       to be selling a million tonnes to Iraq than 500,000 tonnes.

        14

        15       Q.   What were the possible difficulties in incorporating

        16       the entire debt into one 500,000 contract that this email

        17       signaled to you?

        18       A.   I don't know.  You would have to ask the author.

        19

        20       Q.   What did you intend it to mean to the ELG when you

        21       forwarded it to them?

        22       A.   I intended it to be a general update that Chris was

        23       talking to Tigris representatives.

        24

        25       Q.   Well, it must have meant something to you when you

        26       forwarded it to the ELG; what did it mean to you?

        27       A.   It meant that there was an update on the Tigris

        28       discussion which I was passing on.

        29

        30       Q.   No, what did that sentence mean to you, Mr Long, when

        31       you forwarded it to the ELG?

        32       A.   I didn't pull each sentence apart and dissect it.  It

        33       was a --

        34

        35       THE COMMISSIONER:   Q.   Mr Long, the paragraph has an

        36       obvious meaning, doesn't it?

        37       A.   Well, it is obvious to you, Mr Commissioner.  I don't

        38       recall if I dissected it to that detail.  I was passing

        39       on --

        40

        41       Q.   Just take your time and read it.

        42       A.   I have read it.

        43

        44       Q.   And?

        45       A.   What does it say at the top?  I mean, I don't even put

        46       anything on it.  I just forward it, just as a "for

        47       information".  I don't interpret it in any way.



            .31/1/06 (17)              1647     M J LONG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   I would just like you to read, please, the second-last

         3       paragraph.

         4       A.   I have read it.

         5

         6       Q.   It speaks of possible difficulties and it speaks of

         7       making things easier by having an increased tonnage.

         8       A.   Yes.

         9

        10       Q.   You didn't understand anything from that?

        11       A.   I was forwarding it on to the executive for

        12       information.

        13

        14       Q.   But you read it?

        15       A.   Whether I - yes, I read it.

        16

        17       Q.   Right.  Now, what did you understand by that

        18       paragraph?

        19       A.   I don't recall what I understood by that paragraph.

        20

        21       THE COMMISSIONER:   Very well.  Yes, Mr Agius.

        22

        23       MR AGIUS:   Q.   Mr Long, I suggest to you that the only

        24       thing you could have concluded when you read that

        25       paragraph was that a contract of only 500,000 tonnes would

        26       be insufficient to disguise a loading up such as would be

        27       needed to cover the Tigris debt?

        28       A.   Mr Agius, whatever the case - 500,000 tonnes, 1

        29       million tonnes, 2 million tonnes - it was going to be added

        30       on to the contract price; I knew that.  So if it is

        31       500,000, if it is 1 million, if it is 2 million, if it is

        32       sufficient, if it is insufficient, I'm not denying the fact

        33       that that Tigris debt was going to be added on to the

        34       contract price.  Whether Mr Whitwell thought it was too

        35       little or too much, whether Mr Sabah thought it was too

        36       little or too much, I probably didn't turn my mind directly

        37       to it.  The fact was I wasn't hiding any facts that this

        38       was going to be added on to the contract.

        39

        40       Q.   You were not hiding any facts from whom?

        41       A.   From anyone.

        42

        43       Q.   From the UN?

        44       A.   From anyone internally.  This was passed to the

        45       executive.

        46

        47       Q.   You were not hiding any facts from the executive?
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         1       A.   That's right.

         2

         3       Q.   What kind of culture was there, then, at the AWB that

         4       would have permitted you to feel free to write to the

         5       executive about the planned loading up of a contract to

         6       cover the Tigris debt?

         7       A.   Would you like me to refer to my statement in terms of

         8       the culture at AWB?

         9

        10       Q.   No, I would like you to answer my question.  What kind

        11       of culture was there then that would permit you to have

        12       forwarded an email of this kind which speaks of loading up

        13       the contract to cover the Tigris debt?

        14       A.   Well, I think it is a good question, Mr Agius.

        15       I think there was an open culture at AWB.  I think that the

        16       culture had - it was one where you could openly discuss

        17       problems, that the executive were supportive of and

        18       listened to issues that you would have.  There was a

        19       culture that you could feel free to go and discuss problems

        20       like this.  There was a culture of making sure you get

        21       proper legal advice, that you follow that legal advice,

        22       that you don't go and try and break any laws.  There was a

        23       culture of compliance, there was a culture of performance,

        24       there was a culture of, you know, looking after the farmer,

        25       maximising grower returns, looking after our customers.

        26       The other part of the national pool's mandate is to secure

        27       end user demand.  There was definitely a culture of

        28       performance, and I think it was a reasonable culture, it's

        29       a good culture.

        30

        31       Q.   Was the culture of performance the dominant culture?

        32       A.   No, I think on any pool matters, Mr Agius - I think

        33       the culture of performance on behalf of the grower was the

        34       dominant feature.

        35

        36       Q.   Was it a culture of doing business and making money no

        37       matter what the ethical cost?

        38       A.   Absolutely not.

        39

        40       Q.  How is it that you could forward an email which openly

        41       speaks of loading up the contract and feel free to write

        42       that email, or send that email, off to the ELG?

        43       A.   Well, it was a follow -up to a fairly serious

        44       discussion in terms of the CRRC memo of - sorry, what date

        45       was that again?  Is that after?

        46

        47       Q.   No, your memo is 16 September, and this is an email of
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         1       6 November.

         2       A.   Okay.  So it is a follow-up to the CRRC memo, whereby

         3       the Tigris Petroleum issue is openly discussed.  I think

         4       that in that memo I seek the permission to pursue legal

         5       advice with regards to its potentially - legal advice and

         6       also --

         7

         8       MR JUDD:   Mr Commissioner, could I just interrupt --

         9

        10       THE WITNESS:   Could I just finish, also --

        11

        12       MR JUDD:   Mr Long, just a moment, please.  Could I alert

        13       the witness to the fact that the AWB maintained its legal

        14       professional privilege, sir, and the witness will not be

        15       authorised to disclose legal advice of any kind to this

        16       Commission.  I say so for his benefit, sir.

        17

        18       THE COMMISSIONER:   Q.  Yes, Mr Long.  Don't tell us what

        19       the legal advice was.

        20       A.   Okay.

        21

        22       MR AGIUS:   Q.   And please do not understand any question

        23       that I ask you to be directed at trying to find out what

        24       that legal advice was.

        25       A.   That's clear.

        26

        27       Q.   Do you understand?

        28       A.   That's clear.

        29

        30       Q.   Let me move on.  Mr Long, could we look at

        31       exhibit 26 --

        32

        33       MR FORREST:   No, Mr Commissioner, the witness before my

        34       learned friend Mr Judd objected was in the process of

        35       talking to his memorandum of 16 September 2002, transcript

        36       1649 and 1650.  I ask that he be permitted to complete his

        37       answer on that.

        38

        39       THE COMMISSIONER:  Q.   If there is something else you want

        40       to say, we have been over it once already, but what else do

        41       you wish to say about it, Mr Long?

        42       A.   Where were we?

        43

        44       MR AGIUS:   Q.   I will read the question and answer back

        45       to you, up to the point where you were reminded about legal

        46       professional privilege.

        47
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         1       THE COMMISSIONER:   You were saying it was a follow-up to

         2       your memorandum of 16 September, it having been clarified

         3       that it was 6 November.

         4

         5       MR AGIUS:   Q.   You say:

         6

         7            A.   Okay.  So it is a follow-up to the

         8            CRRC memo, whereby the Tigris Petroleum

         9            issue is openly discussed.  I think that in

        10            that memo I seek the permission to pursue

        11            legal advice with regards to its

        12            potentially - legal advice and also --

        13

        14       Now, I didn't --

        15       A.   Yes, and also --

        16

        17       Q.   I didn't ask you because I didn't want you to disclose

        18       the legal advice after the point was taken.

        19       A.   Yes.

        20

        21       Q.   What else would you like to say about that?

        22       A.   And also authority to negotiate the particular debt.

        23       That's what I - I think we were getting at the culture,

        24       Mr Agius, and it is an open culture.  It is not a culture

        25       of deception or illegality; it is a culture of following

        26       the due process.  We are constantly facing very, very

        27       complex issues and problems in the international

        28       marketplace.  It is a very difficult place to do business,

        29       particularly in Iraq at the time, if I can cast my mind

        30       back to the difficulties we were facing regarding the iron

        31       filings, the demurrage, the potential outset of war, the

        32       message that I had been given by the Minister of Trade in

        33       Iraq that he threatened to cut our wheat exports in half if

        34       the rhetoric of the Australian Government didn't subside.

        35

        36            Clearly, I had some issues to deal with.  I was

        37       seeking counsel and advice from the Corporate Risk Review

        38       Committee.  I believe that we had an ethical and moral

        39       responsibility, from the research that I had done, to

        40       assist Tigris in their recovery of this debt.

        41

        42            The background to it is that the Iraqis were very

        43       hungry in 1996, and I believe it was before the United

        44       Nations Oil-for-Food Program was enacted, and BHP's

        45       interests were particularly - seemed to be obviously

        46       regarding exploration of some sort, and they seemed to want

        47       to provide some gesture to the Iraqi people, or the Iraqi
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         1       government.  I wasn't involved in the set-up of this deal,

         2       but it seems that the deal was that BHP agreed to pay $500m

         3       worth of wheat and the Iraqi government agreed that in five

         4       years time they would review how that would be paid.

         5

         6            I believe that we had - AWB at the time had given a

         7       moral obligation that they would assist where possible to

         8       recover that debt without any commitment in that regard.

         9       I followed a lot of due process.  I believe when

        10       Mr Davidson Kelly approached me, when I took up my station

        11       as general manager, I asked for full documentation of this

        12       transaction.  I received documentation from - a letter from

        13       Phil Aitken of BHP assigning the rights of the debt across

        14       to Tigris Petroleum.  I saw the relevant bills of lading,

        15       invoices.  I checked with Mr Stott if those documents made

        16       sense to him, if they were in accordance with his

        17       understanding of the transaction at the time, and I was

        18       openly raising the issue of whether we should assist BHP in

        19       this regard.

        20

        21            The circumstance at the time was also very important,

        22       Mr Commissioner, because when I visited Iraq on a couple of

        23       occasions the issue of debt that was owed to the Australian

        24       wheat farmer was of paramount importance in those

        25       discussions.  I believe when Iraq invaded Kuwait in 1990

        26       that all their assets were frozen and at that time some

        27       US$481m was owed to the Australian wheat farmer.

        28       I believed that it was important to keep that issue of debt

        29       at the forefront of the mind of the ministry of trade, and

        30       I believed that my predecessors had been diligent in that

        31       regard as well.

        32

        33            I am pleased to say that the Minister of Trade always

        34       openly acknowledged the $481m worth of debt to the

        35       Australian taxpayer - about 380 was to the taxpayer and

        36       about 98 to the grower.  It was very important to me, to my

        37       mindset at that time, to recover as much of this money as

        38       I could on behalf of the Australian taxpayer and on behalf

        39       of the grower.

        40

        41            Now, this was in the midst of the minister cutting our

        42       exports - sorry, our imports into Iraq in half, and

        43       I thought it was important that acknowledgment of debt was

        44       a very positive thing.  First of all, he was acknowledging

        45       the $481m, that as soon as sanctions were lifted he would

        46       repay - sorry, strike that.  The commitment of his

        47       government was to repay the debt.
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         1

         2            The Tigris $8.8m-odd was payment of a debt for

         3       humanitarian purposes that helped the wheat farmer back in

         4       1996.  The wheat farmer may have been looking for markets,

         5       it may have been a good deal, it may have been a good sale,

         6       it probably was, for it to proceed, and the wheat farmer

         7       took the benefit of that $5m.  The wheat farmer had done

         8       well out of Iraq in terms of a reasonable return for a

         9       reasonable risk profile.

        10

        11            My state of mind was not to deceive the UN.  My state

        12       of mind was to assist in the debt recovery for the wheat

        13       that was shipped on the Ikan Sepat in 1996.  There were

        14       many costs that were included in the contract of sale that

        15       were not apparent to the Iraqis, that were not apparent to

        16       DFAT, that were not apparent to the UN.  I have mentioned

        17       some of those earlier today, and they include such things

        18       as cost of insurance, cost of rejection, cost of shrinkage,

        19       foreign exchange potential, arbitrage losses - many things.

        20       They weren't spelt out in detail, and I didn't believe that

        21       the United Nations Oil-for-Food Program was prescriptive in

        22       this manner.

        23

        24            I accept that the Tigris Petroleum issue, in

        25       hindsight, could have been brought to the attention of the

        26       Australian Government, could have been brought to the

        27       attention of the United Nations.  I accept that.  In

        28       hindsight, it would have been a better thing to do.  But if

        29       the proposition is that I set out to deceive the United

        30       Nations, well, that is not what I set out to do.  I set out

        31       to try and help a company that had provided a humanitarian

        32       service on behalf of the Australian wheat farmer receive a

        33       debt, and in fact the customer wanted to repay the debt.

        34       He said, "I want to repay the debt".  Furthermore,

        35       I satisfied myself that the money wasn't going back to the

        36       Iraqis.  It was very important that that money - that no

        37       money was repaid directly to the Iraqis, because I knew

        38       that would be in direct contravention of the appropriate

        39       resolution.  So Davidson Kelly, Tigris, BHP, it was a

        40       separate issue, it was - the debt was assigned properly by

        41       the current president of the oil division, and we proceeded

        42       along in that direction.  At no stage did I set out to

        43       deceive the UN.

        44

        45       Q.   But you did.

        46       A.   I didn't intend to deceive the UN.

        47
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         1       Q.   Whether you intended to or not, you did, didn't you?

         2       A.   I don't believe that the UN - the UN resolution was

         3       not prescriptive in any manner.  I didn't intend to deceive

         4       it.  I accept that you can put that forward now, and, in

         5       hindsight, I agree that it would have been a better thing

         6       to do, but I did not set out - my mindset at the time was

         7       not to go, "How can I rip the UN off".  Sorry, it was the

         8       Iraqis' money in the escrow account.  They wanted to pay a

         9       debt.  It was linked to the Australian wheat farmer.  The

        10       481 million was at the top of my mind, and that was my

        11       rationale.

        12

        13       Q.   What does the 481 million --

        14       A.   This was --

        15

        16       Q.   -- have to do with the AWB inflating the price of

        17       wheat in contracts to secure payment of the Tigris debt?

        18       A.   Well, all the debt was important.  You know, the Iraqi

        19       minister was saying, "Yes, I want to repay 481 million".

        20       My state of mind at the time was if he is acknowledging

        21       that debt, how about acknowledging this debt.  It was a

        22       good start.

        23

        24       Q.   Why did the AWB become involved as the mechanism for

        25       the repayment of the Tigris debt at all?

        26       A.   The minister asked for it and Davidson Kelly asked for

        27       it.

        28

        29       Q.   Why didn't the AWB suggest that, if that was the case,

        30       it was a simple matter of going to the UN and having the

        31       Iraqis say to the UN, "Well, the escrow account is all our

        32       money, we want $8.8m of it to pay off an old debt for

        33       wheat".  Why not take the direct, frank and honest

        34       approach?

        35       A.   In hindsight, it would have been better.

        36

        37       Q.   But why not?  Why wasn't that the approach that was

        38       taken?

        39       A.   I don't know why that wasn't the approach that was

        40       taken.  The approach that was taken was based on the

        41       advice, the situation, the complexity, the wishes of the

        42       Iraqis, the wishes of Tigris, the thought that I had a

        43       moral obligation or the AWB had a moral obligation to

        44       assist in this debt recovery.  That's what was going

        45       through my mind.  It wasn't going through my mind how can

        46       I deceive anyone.

        47
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         1       Q.   But you were doing all of this for a fee of

         2       US$500,000?

         3       A.   We were expending effort - growers' money.  This was

         4       growers' money.  Most of my salary comes from the growers'

         5       money, so I was expending effort, as was the effort of my

         6       staff, in telephone calls, in emails, in time, and

         7       I thought that it was a reasonable position to take as a

         8       commercial person to ask Davidson Kelly that I thought it

         9       was reasonable for us to take a commission for helping him

        10       recover the debt.  I'm a commercial person.  If I can make

        11       money for the farmer in a reasonable fashion, that's what

        12       my job is - and Davidson Kelly agreed.

        13

        14       Q.   Is it a reasonable fashion to inflate the cost of

        15       wheat in two contracts and to have those contracts

        16       processed so that the United Nations would not know that

        17       the prices had been inflated to cover the Tigris debt?  Is

        18       that a reasonable fashion?

        19       A.   In hindsight, I would have preferred to have an

        20       agreement with the United Nations, but my mindset at the

        21       time was there are many costs in here that I'm not

        22       disclosing to the United Nations; this was another one.

        23

        24       Q.   Mr Long, that last explanation just doesn't ring true,

        25       does it?  The other costs that you have indicated are all

        26       costs referable to the shipment of wheat to which the

        27       contract directly relates, are they not?

        28       A.   That's correct.

        29

        30       Q.   They are all costs of the AWB, are they not, or the

        31       AWBI?

        32       A.   Potential costs, yes.

        33

        34       Q.   And they are all built into the contract price?

        35       A.   Yes.

        36

        37       Q.   This was an entirely different matter, wasn't it?  For

        38       a start, this was not a cost to the AWB, was it?

        39       A.   No.

        40

        41       Q.   It was not a potential cost to the AWB, was it?

        42       A.   No.

        43

        44       Q.   It was part of a design so that the money could be

        45       liberated from the escrow account, was it not?

        46       A.   It was - no, that's not how I viewed it at the time.

        47       It was part of a design to pay a debt to a company that had
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         1       assisted the Australian wheat farmer in 1996.  That was the

         2       design.

         3

         4       Q.   Tigris had not assisted the Australian wheat farmer in

         5       1996?

         6       A.   BHP had.

         7

         8       Q.   BHP had purchased and paid for $5m worth of wheat in

         9       1996?

        10       A.   To me, that's helping the wheat farmer.  He is a

        11       customer.

        12

        13       Q.   It had sold that wheat to the Iraqis on the basis of

        14       deferred payment, which deferred payment attracted

        15       interest; is that not right?

        16       A.   Well, I - I'm not sure --

        17

        18       Q.   Is that not right?

        19       A.   I'm not sure whether I understood it to be sold it or

        20       gave it.

        21

        22       Q.   All right, then.  It had given it to the Iraqis on the

        23       basis that, in exchange for that gift, the Iraqis would pay

        24       for it, together with interest, and that the payment would

        25       be deferred?

        26       A.   That's my understanding.

        27

        28       Q.   You don't call that a sale?

        29       A.   That was a sale to BHP.

        30

        31       THE COMMISSIONER:   Q.   No, no.

        32       A.   BHP paid for the wheat.

        33

        34       Q.   And they were to be repaid by Iraq at some point of

        35       time?

        36       A.   Yes, and I understood that it was the intention at the

        37       time that if AWB could assist in the recovery of that debt,

        38       then AWB would.  That was my understanding.

        39

        40       MR AGIUS:   Q.   How were you assisting the Australian

        41       growers by inflating the contract price for the wheat so as

        42       to assist Tigris to be paid its $8.8m --

        43

        44       THE COMMISSIONER:   Q.   Bearing in mind that the

        45       Australian growers had in 1995 been paid for the wheat?

        46       A.   Part of the mandate of the national pool is not only

        47       to maximise grower returns, but it is to secure end user
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         1       demand, and when a customer comes to you with a problem and

         2       it is legitimate and it is part of a transparent process

         3       that went on some many years ago, in 1996, and coupled with

         4       the fact that my mindset was there's $481m still

         5       outstanding, not just to the grower but to the taxpayer of

         6       Australia, this was what was going on in my mind, not --

         7

         8       Q.   The intention of this, I suggest to you, was neither

         9       legitimate nor was it transparent.  Is there anything you

        10       wish to say about that?

        11       A.   I have said that it wasn't my intention to deceive

        12       anyone.

        13

        14       MR AGIUS:   Q.   But you will agree, won't you, that the

        15       fact was that these contracts had an inflated price - you

        16       will agree with that?

        17       A.   I agree with that.

        18

        19       Q.   You will agree that the fact that the price was

        20       inflated was not indicated to the United Nations?

        21       A.   I agree with that.

        22

        23       Q.   You will agree that the process by which the Tigris

        24       debt was recovered was through the mechanism of the

        25       inflated prices in the contracts?

        26       A.   I accept that.

        27

        28       Q.   Will you accept, then, that the UN was deceived?

        29       A.   I can accept, in hindsight, that it would have been

        30       better to have this in writing with the UN, but it wasn't

        31       my intention to deceive anyone.

        32

        33       Q.   I haven't asked you what your intention was.  I will

        34       come to that.  Will you accept then that the UN was

        35       deceived?

        36       A.   No.

        37

        38       Q.   Why not?

        39       A.   Because this wasn't - the UN rules were not

        40       prescriptive in this regard.  The UN rules were

        41       prescriptive that you don't send money back to anyone in

        42       Iraq.  This money was going outside Iraq.

        43

        44       Q.   Mr Long, the UN rules went further than simply not

        45       sending money back to Iraq, didn't they?

        46       A.   I don't know the full extent of the UN rules.  I made

        47       myself aware of what I thought I needed to be aware of.
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         1

         2       Q.   The whole basis of the UN rules was to establish the

         3       escrow account so that the expenditure of Iraq could be

         4       controlled and limited to the provision of humanitarian

         5       services such as food and medicine; will you agree with

         6       that?

         7       A.   Mr Agius, AWB has a significant legal department.

         8       I relied on some certain advice before taking certain

         9       actions.  I followed that advice and that's all I can say

        10       about that advice, but it does impact --

        11

        12       Q.   I'm not asking about the advice, Mr Long.

        13       A.   But it does impact on my decision-making process.

        14

        15       Q.   Will you agree that the UN rules were such that they

        16       led to the establishment of an escrow account so as to

        17       control the matters upon which the Iraqis could spend the

        18       money that the Iraqis made from the sale of their wheat?

        19       Will you agree with that?

        20       A.   Within the bounds - within the confines of the

        21       Oil-for-Food Program.

        22

        23       Q.   And that they could spend that money on humanitarian

        24       goods subject to the approval of the UN, such things

        25       including food and medicine and things of that nature; do

        26       you agree with that?

        27       A.   Yes.

        28

        29       Q.   By virtue of the mechanism that the AWB provided by

        30       inflating these contracts, that money in the escrow account

        31       was used to pay Tigris, who had taken over the debt from

        32       BHP; isn't that right?

        33       A.   I viewed it as paying for humanitarian goods.

        34

        35       Q.   What about the starving Iraqis that might have had

        36       that $8.8m available to them if it had not gone to pay the

        37       Tigris debt?  Did you think about them?

        38       A.   I was always thinking of the starving Iraqis.  That

        39       was at the forefront of our mind when we went to

        40       extraordinary efforts to take on risks and visit the market

        41       and deal with this very difficult situation, because it was

        42       always in the interests of the Australian grower.

        43

        44       Q.   Mr Long, I suggest to you that, far from thinking of

        45       the starving Iraqis when you were putting together this

        46       mechanism, you were thinking only of making a profit for

        47       the AWB, regardless of the cost?
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         1       A.   Well, I take exception to that.

         2

         3       Q.   Mr Long, why then did you not simply go to the UN and,

         4       in a transparent way, inform the UN that the Tigris debt

         5       was going to be paid out of the escrow account and seek the

         6       UN's authority for that to be achieved?

         7       A.   I agree, in hindsight, it would have been a better

         8       course of action to take.

         9

        10       Q.   Yes.  Well, thank you for that, but that's not my

        11       question.  Why didn't you take that course at the time?

        12       A.   Because I made the decision on the basis of

        13       information I had available to me at the time.

        14

        15       Q.   What information was that?

        16       A.   Well, part of it is the collective information that

        17       I have talked to you about today - my mindset and also a

        18       body of legal advice.

        19

        20       Q.   So you had legal advice.  What was the other

        21       information that you had that led you, rather than going to

        22       the UN directly and approaching them directly and upfront

        23       about this, to help develop the mechanism that was in fact

        24       used?

        25       A.   Well, I talked about the construct of the contract and

        26       the prices that weren't disclosed - many things in the

        27       price that weren't disclosed to DFAT or the UN; the issue

        28       of the debt recovery of the $481m; the fact that this is

        29       what, at the end of the day - this is what the customer

        30       wanted; and that I didn't believe that the UN was

        31       prescriptive in this regard.

        32

        33       Q.   Now, you have said that, so far as the AWB was

        34       concerned, this was a transparent process.  Is that

        35       entirely correct?

        36       A.   Well, to my understanding and interpretation of the

        37       word "transparent", I think it was brought to the attention

        38       of some key decision makers and the issue was discussed.

        39

        40       Q.   And is that the extent to which this process was

        41       transparent?

        42       A.   It was transparent to the extent that I thought it

        43       should be transparent.

        44

        45       Q.   Did you ever suggest to Mr Whitwell that this matter

        46       could be recorded simply in a file note?

        47       A.   Yes, I remember that email.
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         1

         2       Q.   Did you suggest that it could be recorded in a file

         3       note rather than getting the consent or approval of the

         4       ELG?

         5       A.   I don't think that - could you put that up, please?  I

         6       know what you --

         7

         8       Q.   No, I am asking you a question.

         9

        10       MR FORREST:   Well, Mr Commissioner --

        11

        12       MR AGIUS:   Q.   Did you suggest that it could be recorded

        13       in a file note rather than getting the consent or approval

        14       of the ELG?

        15

        16       MR FORREST:   I am objecting.

        17

        18       THE COMMISSIONER:   What's the objection?

        19

        20       MR FORREST:   In my submission, it is not unreasonable, if

        21       the witness asks to refer to the file note that my learned

        22       friend is obliquely referring to --

        23

        24       MR AGIUS:   I don't have a file note.

        25

        26       MR FORREST:    To refer to the email that my friend is

        27       obliquely referring to, if the witness asks my learned

        28       friend to identify the file note, it is not unreasonable

        29       for him to see it.

        30

        31       THE COMMISSIONER:   No, I will allow the question.

        32

        33       MR AGIUS:   Q.   Did you ever suggest to Mr Whitwell that

        34       this matter could simply be recorded in a file note rather

        35       than gaining the approval of the ELG?

        36       A.   I think that that email, from recollection, is an

        37       email from Chris Whitwell to myself; is that correct?

        38

        39       Q.   I'm not asking you about the email, Mr Long.  I am

        40       asking you to address my question.  Did you ever suggest to

        41       Mr Whitwell that this matter could simply be recorded in a

        42       file note rather than obtain the consent of the ELG?

        43       A.   I may have mentioned that we should be making a file

        44       note of this particular issue, to which I recall

        45       Mr Whitwell saying, "I think it would be better that we

        46       provide a proper memorandum", to which I agreed with his

        47       logic, and a proper memorandum was established.
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         1

         2       Q.   Did you ever have in mind that this should be kept

         3       from the ELG --

         4       A.   Absolutely not.

         5

         6       Q.   -- and just kept in a file note?

         7       A.   Absolutely not.  Why would I say that, because the

         8       ELG - Mr Lindberg was there.  This memo goes into not only

         9       Tigris, but it goes into the iron filings.  Mr Lindberg was

        10       there for the iron filings.  Mr Stott was aware of the

        11       Tigris Petroleum.  Why on earth would I be trying to hide

        12       this from the ELG?  I don't know.  I don't think I was, and

        13       I submit to you that I wasn't.

        14

        15       Q.   Could we bring up, please, exhibit 30 - AWB.0129.0220.

        16       This is an email from Mr Whitwell to you on Tuesday,

        17       14 January 2003.  Do you see it on your screen?

        18       A.   Yes, I know exactly this email.

        19

        20       Q.   Do you see it on your screen?  He says:

        21

        22            I have redrafted the memo to include your

        23            suggestions and to highlight the issues etc

        24            and to now have one action point.  I do

        25            think it is important on an issue such as

        26            this that IS&M are shown to have explored

        27            all the avenues before making this

        28            recommendation and highlight the exposure

        29            that this may bring the company.  I agree

        30            that we have to keep a lid on this but feel

        31            strongly that we cannot afford to go down

        32            the line of repayment and when a problem

        33            possibly occurs be told by the ELG 'we were

        34            not aware of the possible implications of

        35            this method of repayment'.  We have also

        36            provided a couple of solutions re timing or

        37            the Service Agreement which may work to

        38            lessen the exposure level.

        39

        40            What were you --

        41

        42       I take it that should be "your" --

        43

        44            reasons for just a file note?

        45

        46            Regards

        47            Chris
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         1

         2       That was an email sent to you by Mr Whitwell?

         3       A.   Yes.

         4

         5       Q.   One that you did read?

         6       A.   Yes.

         7

         8       Q.   Mr Whitwell says in this email:

         9

        10            I agree that we have to keep a lid on

        11            this...

        12

        13       Had you suggested to Mr Whitwell that there should be a lid

        14       kept on this?

        15       A.   I don't recall.

        16

        17       Q.   When you read that email, did it strike you as

        18       something that you had not said?

        19       A.   There is a lot of - there is a lot in that email that

        20       seems to be paraphrasing what I had already said, and - no,

        21       I may have thought that, you know, let's not put this on

        22       the front page of the Financial Review.

        23

        24       Q.   You may have thought, "Let's not tell the ELG"?

        25       A.   I reject that entirely.

        26

        27       Q.   You see, what --

        28       A.   It wouldn't make any sense.

        29

        30       Q.   -- Mr Whitwell is talking about is telling the ELG and

        31       highlighting the exposure that this proposed action might

        32       bring?

        33       A.   It is nonsensical, because I have already told the

        34       ELG.

        35

        36       Q.   You see, you have told ELG about the settlement of the

        37       iron filings claim?

        38       A.   Yes.

        39

        40       Q.   And you have told the ELG about the Tigris debt; is

        41       that right?

        42       A.   In the CRRC memo of 16 September, yes.

        43

        44       Q.   Had you said anything to the ELG about inflating the

        45       cost of contracts to cover the Tigris debt?

        46       A.   That was, as I understood, the common knowledge of the

        47       process we were going to adopt.
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         1

         2       Q.   Had you said anything to the ELG about that?

         3       A.   I don't recall.

         4

         5       Q.   Well, have you got your 16 September memo in front of

         6       you?

         7       A.   Yes.

         8

         9       Q.   Do you say anything there?

        10       A.   The - no, it doesn't.

        11

        12       Q.   Did you say anything in any other document prior to

        13       this email from Mr Whitwell to you?

        14       A.   I don't recall if it says it in any other document,

        15       but I do recall conversations about it.

        16

        17       Q.   Had you spoken to anybody about it?

        18       A.   The method of retrieval was, from memory, already the

        19       subject of the draft agreement between Tigris and AWB; is

        20       that correct?

        21

        22       Q.   I am asking you about inflating the price.  This has

        23       nothing to do with any draft agreement between Tigris and

        24       the AWB.

        25       A.   The pricing discussions would have been held between

        26       the pool and the account manager prior to entering into

        27       discussions with the customer.

        28

        29       Q.   So prior to 14 January, had you discussed with members

        30       of the ELG that the proposed method of meeting the Tigris

        31       debt was to inflate the contracts?

        32       A.   This memo was subsequent to entering into the

        33       contracts 1670 and 1680, and prior to the entering into

        34       discussions of 1670 and 1680 in, I believe, late November

        35       or early December 2002, detailed pricing of this contract

        36       was discussed with, I believe, members of the pool pricing

        37       area and those discussions I would have delegated to Chris

        38       Whitwell at the time.

        39

        40       Q.   So what was it then that Mr Whitwell was speaking of

        41       when he said, "I agree that we have to keep a lid on this"?

        42       A.   I don't know what he is referring to there.

        43

        44       Q.   Well, what did you have in mind when you said, "We

        45       wouldn't want to put it on the front page of the Financial

        46       Review"?

        47       A.   Many things.  It is a commercial matter.  I don't want
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         1       any commercial matter in the public arena.

         2

         3       Q.   The only context in which one can read that, is it

         4       not, is that one wanted to keep a lid on this by not

         5       telling some aspect of it to the ELG?

         6       A.   They are his words; they are not mine.

         7

         8       Q.   Well, when he wrote that, did you speak to him and

         9       say, "What do you mean by this"?

        10       A.   Mr Whitwell writes many memos.

        11

        12       Q.   Did you speak to him about it?

        13       A.   I did not speak to him about this.

        14

        15       Q.   Did you ever give him reasons for just a file note?

        16       A.   No, because we proceeded to prepare an extensive

        17       briefing to Mr Geary, I think.

        18

        19       Q.   As a result of this email?

        20       A.   I wouldn't say that at all, because he says at the top

        21       here, "I have redrafted the memo to include your

        22       suggestions".  The memo was already in construct.

        23

        24       Q.   Mr Long, would you look at exhibit 29, please.  This

        25       is AWB.0129.0219.  Can I remind you that in the email that

        26       we have just seen, exhibit 30, Mr Whitwell begins by

        27       saying:

        28

        29            I have redrafted the memo to include your

        30            suggestions and to highlight the issues etc

        31            and to now have one action point.

        32

        33       This is a memo of 10 January 2003, which records one action

        34       point.  Is this the memo that Mr Whitwell was speaking of

        35       when he said that he had redrafted the memo to include your

        36       suggestions - to highlight the issues and to now have one

        37       action point?

        38       A.   Can I see the action point?

        39

        40       THE COMMISSIONER:   It is at the bottom of the page.

        41

        42       THE WITNESS:   That was probably an iteration of the

        43       document, but it is not the document I finally recommended.

        44

        45       MR AGIUS:   Q.   No, I appreciate that.  I am asking you

        46       whether this was the redraft of the memo which included

        47       your suggestions, which highlighted the issues and which
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         1       had one action point?

         2       A.   There were many drafts of this memo.  I don't know if

         3       that's the one he is referring to.  It was a complex memo.

         4

         5       Q.   Do you see exhibit 29?  Do you see that it records one

         6       action point?

         7       A.   Yes.

         8

         9       Q.   And it is dated four days before Mr Whitwell's email

        10       to you.

        11       A.   So it is dated before his email to me?

        12

        13       Q.   Yes.

        14       A.   Yes.  I don't know if that's what he is referring to.

        15       There were several drafts of this memo.  I often see drafts

        16       of memos, but I don't sign them off lightly.

        17

        18       Q.   He says that it includes your suggestions.  Can you

        19       see by reference to exhibit 29 any of your suggestions?

        20       A.   This is an email, Mr Agius, written by Mr Whitwell.

        21

        22       Q.   And it says, he having sent it to you on 14 January,

        23       "I have redrafted the memo to include your suggestions."

        24       All I am asking you is, by reference to exhibit 29, can you

        25       see anything that might be said to be your suggestion?

        26       A.   He - I don't recall what my suggestions were.  He is

        27       writing it.

        28

        29       Q.   Well, then, subsequently a memo was prepared which you

        30       did forward to Mr Geary; is that right?

        31       A.   Yes.

        32

        33       Q.   Might we have exhibit 32, please - AWB.0188.0047.  Do

        34       you have on the screen that memo, Mr Long?

        35       A.   Yes.

        36

        37       Q.   Can you see it on the screen?

        38       A.   Yes, yes, I answered that.

        39

        40       Q.   It is dated 7 February 2003?

        41       A.   Yes.

        42

        43       Q.   This was a memo that you signed as a person who was

        44       recommending it; is that right?

        45       A.   Yes.

        46

        47       Q.   May we take it that you had read it then?
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         1       A.   Yes.

         2

         3       Q.   Indeed, as you say, it had been through many drafts;

         4       is that right?

         5       A.   Yes.

         6

         7       Q.   If we go to page 0049, what you were recommending

         8       included this, did it not:

         9

        10            International sales and marketing is to

        11            repay the debt as per method outlined in

        12            AWBs legal opinion (and requested by the

        13            Minister of Trade) directly to Alia

        14            Transport in Jordan in instalments.

        15

        16       Is that right?

        17       A.   That's correct.

        18

        19       Q.   And there you were speaking about the iron filings

        20       debt, or the quality debt, weren't you?

        21       A.   Yes.

        22

        23       Q.   What you were recommending was the exact thing that

        24       the Minister of Trade had requested; is that right?

        25       A.   Yes, but it must be read in conjunction with the rest

        26       of the recommendations.

        27

        28       Q.   Yes.  Well, what you were recommending was that it be

        29       paid in the same way as the inland transport fee to Alia?

        30       A.   No, what I'm suggesting is that this was a one-off

        31       situation.  This was a request made by the minister to

        32       repay a debt that we had already agreed to for the iron

        33       filings rebate.

        34

        35       Q.   Can we go back to page 0047, please.  That's the first

        36       page of the memo.  In the first paragraph you speak of

        37       this:

        38

        39            This memo is in respect to refunding the

        40            Grain Board of Iraq the quality rebate of

        41            approx USD2,016,133 through the inland

        42            transport payments for the new contract as

        43            requested by the Minister of Trade...

        44

        45       So that was one matter that the email was addressing, was

        46       it not?

        47       A.   Yes.
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         1

         2       Q.   And if we go down the page, just above the word

         3       "Issues" there is this:

         4

         5            However, in discussion with the Minister of

         6            Trade he has continually insisted on

         7            repayment directly as an addition to the

         8            inland transport...

         9

        10       Do you see that?

        11       A.   Yes.

        12

        13       Q.   So what the minister had been insisting on was a

        14       repayment directly to the Iraqis as an addition to the

        15       inland transport.  Isn't that what we read?

        16       A.   As an addition?

        17

        18       Q.   That's what I have just read to you from the document.

        19       A.   He wanted - my understanding of that is that he wanted

        20       to be repaid via Alia.

        21

        22       Q.   "As an addition to the inland transport"?

        23       A.   That's what it says, yes.

        24

        25       Q.   That's what it says, isn't it?

        26       A.   Yes.

        27

        28       Q.   Didn't that alert you to the reality that the inland

        29       transport fee was being paid through Alia to the ministry

        30       of trade or to the Iraqis?

        31       A.   It didn't surprise me that the - a component of the

        32       inland transport may have been subcontracted out to various

        33       service providers within Iraq.

        34

        35       Q.   I'm not talking of anything about subcontracting out

        36       to various service providers, Mr Long.  Don't read that

        37       into my question.  Didn't that alert you to the reality

        38       that the inland transport fee was being paid through Alia

        39       to the ministry of trade or to the Iraqis?

        40       A.   No, this was a one-off request from the minister.  We

        41       had a unique situation.  He said that that's how he wanted

        42       it paid and we sought some legal advice and I made that

        43       recommendation, but it was always subject to checking off

        44       with the Australian Government first if it would be okay.

        45

        46       Q.   Yes.  You say at the beginning:

        47
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         1            This memo is in respect to refunding the

         2            Grain Board of Iraq the quality rebate of

         3            approx USD2,016,133 through the inland

         4            transport payments for the new contract...

         5

         6       A.   That's what it says.

         7

         8       Q.   Didn't that mean, plainly, that the inland transport

         9       payments for the new contract were in fact going to be paid

        10       to the Grain Board of Iraq?

        11       A.   No.  That wasn't my understanding.

        12

        13       Q.   How were you proposing to secure Alia's agreement to

        14       this?

        15       A.   If the situation had have arisen whereby the contracts

        16       were executed, or in a position to be executed, we were

        17       going to first of all check with the Australian Government

        18       if this mechanism was going to be okay, and then, if the

        19       situation had have presented itself, which it didn't,

        20       because these contracts were never executed in that form,

        21       then I would have imagined that we would have talked to

        22       Alia about how this might have taken place.

        23

        24       Q.   This agreement with the Iraqis was predicated upon

        25       Alia being able to be used as a conduit for payments to the

        26       Iraqis, was it not?

        27       A.   In this particular instance the minister was asking to

        28       pay the quality rebate via Alia; yes.

        29

        30       Q.   Payments to the Iraqis by Alia or by the AWB were

        31       prohibited under the sanctions, were they not?

        32       A.   Payments to who?

        33

        34       Q.   Payments to the Iraqis?

        35       A.   Yes.  That's right, and this payment has never been

        36       made, Mr Agius, and the press has been saying we have paid

        37       $2m and we have never paid a cent.

        38

        39       Q.   Yes.  I am not suggesting that this payment was ever

        40       made to the Iraqis; I'm talking about the agreement within

        41       AWB to use this mechanism.

        42       A.   Only if we had the agreement of the Australian

        43       Government, who we would imagine would ask the UN before

        44       they gave the agreement.  We never asked them because the

        45       situation never presented itself because war broke out; we

        46       never got a letter of credit; we were never in a position

        47       to execute those contracts in the way they were set up
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         1       initially.

         2

         3       Q.   Indeed, you already had advice, did you not, that the

         4       government of the Commonwealth of Australia would be

         5       obliged to prevent the AWB from making any remittance of

         6       funds to the IGB?

         7       A.   We were going to check again.

         8

         9       THE COMMISSIONER:   Q.   Why?  Did you think they might

        10       change their mind?

        11       A.   We would have a dilemma then, Mr Commissioner.

        12

        13       Q.   You had been told once, why would you ask a second

        14       time?

        15       A.   Well, it was a unique situation.  I mean, the

        16       government was well aware that we had a quality issue to

        17       solve.  We went there and solved it.  It was $6 a tonne, it

        18       was $2m.  We didn't agree a mechanism at the time for that

        19       delegation.  We were clearly faced with a dilemma that if

        20       the contracts were going to be executed in the form in

        21       which they were originally intended, then we would have a

        22       conundrum.  We would have, on one hand, Australian

        23       Government advice saying "You can't do it".  We would then

        24       have to go to them and say, "Hey, are you sure?  Is there

        25       any way we can do this?" And if they had have said no, then

        26       clearly we would have had a decision to make about do we

        27       ignore the advice of the Australian Government or do we

        28       default on a contract?  That would have been the decision

        29       point.  I can assure you that the consequences of

        30       defaulting on the contract or renegotiating a term of the

        31       contract would have been more palatable to myself than

        32       ignoring the advice of the Australian Government.

        33

        34            The memo goes on to say, "Let's not bother the

        35       Australian Government with this until we have a real

        36       decision to make."  We didn't have a real decision to make

        37       because we knew, or we thought, that there was about to be

        38       an outbreak of hostilities.  Why go to the Australian

        39       Government with a problem that might not present itself,

        40       when we had already got that advice - I agree, Mr Agius, we

        41       had got that advice - and we were going to go and test that

        42       advice.  But we clearly knew this situation was in a very

        43       large state of flux, we had a lot of vessels on the water,

        44       and in fact the $2m that's been reported widely as being

        45       paid via inland transport has never ever been paid, and it

        46       is still sitting in the accounts of AWB International for

        47       the - full stop.
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         1

         2       MR AGIUS:   Q.   Mr Long, the memo doesn't say, "Let's not

         3       bother the Australian Government with this until we have a

         4       real decision to make."  The memo records the making of a

         5       decision and then it says:

         6

         7            The managing director only to convey our

         8            intentions to the Australian Government...

         9

        10       The decision had already been made, had it not, Mr Long?

        11       A.   The commitment had been, I believe, made to IGB that

        12       this could be a mechanism, and my state of mind clearly is

        13       not to go against the advice of the Australian Government.

        14

        15       Q.   Your first dot point is, "IS&M is to repay the debt as

        16       per the method", is it not?

        17       A.   As per the method what?

        18

        19       Q.   "As per the method outlined in AWB's legal opinion

        20       (and requested by the Minister of Trade) directly to Alia

        21       Transport in Jordan in instalments"?

        22       A.   I understand that.  The key point there is AWB legal

        23       opinion.  I received a body of legal opinion.  Now, that

        24       must be taken into account.

        25

        26       Q.   I don't want to know about the body of legal opinion.

        27       I don't know whether the legal opinion was accurate,

        28       inaccurate, legal, illegal; I am not suggesting anything

        29       about the body of legal opinion.

        30       A.   It was a relevant --

        31

        32       Q.   What I am asking about are these words, "And requested

        33       by the Minister of Trade directly to Alia Transport in

        34       Jordan in instalments".

        35       A.   That's what the minister wanted.

        36

        37       Q.   That's what you were recommending?

        38       A.   That's what he wanted.

        39

        40       Q.   Yes.  And what you were repeating here was in fact the

        41       agreement that you had already reached with the Minister of

        42       Trade; isn't that right?

        43       A.   That's what the Minister of Trade wanted.

        44

        45       Q.   And was this the agreement that had already been

        46       reached with the Minister of Trade - that it would be paid

        47       to the Iraqis through Alia?
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         1       A.   I can't recall.  It says here "requested by the

         2       Minister of Trade".

         3

         4       THE COMMISSIONER:   Q.   Is that a serious answer?  Just

         5       think about it.

         6       A.   Yes, it is a serious answer.

         7

         8       MR AGIUS:   Q.   The Minister of Trade had been insisting

         9       on this payment, had he not?

        10       A.   The Minister of Trade had requested this payment in

        11       this manner.

        12

        13       Q.   Your memo says, "The Minister of Trade has continually

        14       insisted on repayment directly as an addition to inland

        15       transport"?

        16       A.   That's what it says.

        17

        18       Q.   And that was the case, was it not?

        19       A.   That's what it says.

        20

        21       Q.   The Minister of Trade didn't want the $2m quality

        22       issue paid out of the escrow account; he wanted $2m of the

        23       AWB's money in US dollars paid through Alia to the Iraqis,

        24       did he not?

        25       A.   That's what he wanted.

        26

        27       Q.   Is that what you agreed to do?

        28       A.   Subject to it being legal and proper.

        29

        30       Q.   That's what you agreed with the Minister of Trade to

        31       do?

        32       A.   Subject to it being legal and proper.

        33

        34       Q.   Did you say that to the Minister of Trade?

        35       A.   I believe I would have.

        36

        37       Q.   What, "Subject to this being legal and proper, we will

        38       pay you the $2m through Alia"?

        39       A.   I believe that would have been something I may have

        40       said.

        41

        42       Q.   Mr Long, that's a nonsense, isn't it?

        43       A.   No.

        44

        45       Q.   You were aware that the payment of any money in US

        46       dollars to the Iraqis, either by the AWB or by Alia - or by

        47       anybody else, for that matter - was a breach of the
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         1       sanctions?

         2       A.   And that's why I wouldn't have done it without the

         3       appropriate permissions.

         4

         5       Q.   Why, if you were aware of that, would you have said to

         6       the minister, "Provided it is legal and proper, we will pay

         7       you that $2m"?

         8       A.   I think that's a reasonable thing to say to the

         9       minister.

        10

        11       Q.   Mr Long, you knew that it was not legal and proper, so

        12       why would you say to the minister, "Provided it is legal

        13       and proper"?  I suggest to you that that is a nonsense.

        14       A.   Well, I reject that suggestion.

        15

        16       Q.   Is that the best answer you have?

        17       A.   Mr Agius, the minister was requesting a certain

        18       mechanism for payment.  It is his prerogative to request

        19       whatever he wants.  He is the customer.  I said to him, "We

        20       will endeavour to repay this quality claim", which, by the

        21       way, has never ever been paid, "if it is legal and proper".

        22       At no stage did I get the assurance that it was legal and

        23       proper, other than my internal legal advice, because I was

        24       waiting for the subsequent check with the Australian

        25       Government, if the circumstance had have arisen whereby we

        26       needed to take that extra step.

        27

        28       Q.   Mr Long, you had been told already that the Australian

        29       Government would be obliged to prevent the AWB from making

        30       the payment.

        31       A.   This is legal advice after I had seen the minister,

        32       I believe.  So if I saw the minister in November

        33       or December 02 and I said to the minister, "We will

        34       endeavour to do this subject to it being legal and proper",

        35       and I came back and I got the legal advice that said

        36       whatever it said --

        37

        38       MR JUDD:   Don't say what it says, Mr Long, please.

        39

        40       THE WITNESS:   I'm not going to.  I said "whatever it

        41       said".

        42

        43       MR AGIUS:   Q.   Mr Long, you know we are not permitted, as

        44       a matter of law, to draw any inference that the legal

        45       advice said that this was legal and proper; you appreciate

        46       that, don't you?

        47       A.   I'm not familiar with the intricacies of the legal
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         1       implications of that.

         2

         3       Q.   No.  I am just advising you that whilst ever the claim

         4       for privilege is made - and we make no complaint about

         5       that - we are not permitted to draw the inference that --

         6       A.   Okay.

         7

         8       Q.   -- the legal advice said that this was legal and

         9       proper?

        10       A.   Okay.  I think it is relevant to look at the time

        11       frame of what happened.  We were negotiating a million

        12       tonne contract with the minister, which I commenced the

        13       negotiations, I didn't finalise the negotiations, and this

        14       is what he requests, and I say "subject to it being legal

        15       and proper", and I go and seek that advice, yes - the

        16       advice was sought from the Australian Government; that's

        17       what they said.  Now, I would have tested that advice

        18       before I had have made any recommendation to break the law.

        19

        20       Q.   But let me put this in the sequence to you, Mr Long,

        21       just so that you have an opportunity to respond to it:  one

        22       can readily assume that the Minister of Trade would have

        23       known that under the UN sanctions neither Alia nor the AWB

        24       could make a US$2m payment to Iraq?

        25       A.   I don't think the Minister of Trade particularly cared

        26       about the UN sanctions.

        27

        28       Q.   Whether he cared about it or not - thank you.  Perhaps

        29       he didn't care, but at least he would have known that,

        30       would he not?

        31       A.   I don't think he would have - I don't know what his

        32       state of mind was.  You know, there was a particular

        33       environment there, Mr Agius, where the minister's state of

        34       mind was not one that I was about to question.  So I can't

        35       answer your question in that regard.

        36

        37       Q.   Your state of mind, though, was that it was illegal

        38       and improper to make a payment of US$2m to the Iraqis?

        39       A.   No, my state of mind was I wouldn't make a payment of

        40       US$2m unless I could convince myself that it was legal and

        41       proper.

        42

        43       Q.   Now, my question was you were aware that it was not

        44       proper to make such a payment to the Iraqis under the

        45       Oil-for-Food Program?

        46       A.   I was aware that it was improper to pay money to the

        47       Iraqis under the Oil-for-Food Program.
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         1

         2       Q.   What I suggest to you is that it is a complete

         3       nonsense for you to say to this inquiry that you said to

         4       the minister that you would pay him the US$2m provided it

         5       was legal and proper.

         6       A.   Well, that's all very well, Mr Agius, but you weren't

         7       there.

         8

         9       Q.   I suggest to you that, given the situation you were

        10       in, you would know that if you said anything like that to

        11       the Iraqis it was as good as saying to them that you would

        12       not be paying the $2m.

        13       A.   Mr Agius, the inference you are drawing really makes

        14       me quite frustrated, because I am telling you that's

        15       exactly what I believe I said to the minister.

        16

        17       MR AGIUS:   Is that a convenient time?

        18

        19       THE COMMISSIONER:   Yes.  I will adjourn until 10am.

        20

        21       AT 4.15PM THE HEARING WAS ADJOURNED TO WEDNESDAY,

        22       1 FEBRUARY 2006 AT 10AM
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