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         1       THE COMMISSIONER:   Yes, Mr Agius.

         2

         3       MR AGIUS:   Mr Commissioner, we have received overnight

         4       from my learned friend who appears for Mr Lindberg a copy

         5       of a fresh statement from Mr Lindberg, dated 10 April 2006.

         6       It is of three pages.

         7

         8       THE COMMISSIONER:   Yes.

         9

        10       MR AGIUS:   It is barcoded WST.0038.0171.  I tender that

        11       statement.  It is a supplementary statement of Mr Lindberg.

        12

        13       EXHIBIT #767 SUPPLEMENTARY STATEMENT OF MR LINDBERG,

        14       DATED 10/4/2006, BARCODED WST.0038.0171

        15

        16       MR AGIUS:   I understand that there is to be some further

        17       examination of Mr Innes Willox on this.  My learned friend

        18       Mr Wigney did put the general issue to Mr Willox yesterday.

        19       There is some more detail in this statement.  I have

        20       invited my learned friend who appears for Mr Lindberg, if

        21       he wishes, to examine Mr Willox in relation to it.

        22

        23       THE COMMISSIONER:   Mr Allen, do you wish to further

        24       examine Mr Willox?

        25

        26       MR ALLEN:   Very briefly, yes, sir.

        27

        28       THE COMMISSIONER:   Paragraphs 10 and 11?

        29

        30       MR ALLEN:   Also, with your leave, sir, I was going to ask

        31       him whether, since yesterday, he has any further

        32       recollection of any telephone conversation on or about

        33       7 March, but I won't press that if it is not --

        34

        35       THE COMMISSIONER:   I had not understood --

        36

        37       MR ALLEN:   I think he said yesterday that he couldn't

        38       recall being present during any such conversation.  I was

        39       simply going to ask if his recollection was any better

        40       today.

        41

        42       <INNES ALEXANDER WILLOX, on former oath:     [10.05am]

        43

        44       <EXAMINATION BY MR ALLEN:

        45

        46       MR ALLEN:   Q.   Mr Willox, since yesterday have you made

        47       any further inquiries or have you thought any more about
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         1       whether or not you were aware of a conversation between

         2       Mr Downer and Mr Lindberg by telephone on or about 7 March

         3       2005?

         4       A.   Since yesterday I have thought back through.  I cannot

         5       recall that telephone conversation.

         6

         7       Q.   So your evidence is essentially still the same as it

         8       was yesterday, that if it took place, you might have been

         9       in the parliament or somewhere else?

        10       A.   That's correct.

        11

        12       THE COMMISSIONER:   Just remind me.  Is there a suggestion

        13       that the conversation was with this gentleman, or with

        14       Mr Downer?

        15

        16       MR ALLEN:   With Mr Downer on the phone.  It is a question

        17       of whether he was present or whether he was aware that it

        18       had taken place.

        19

        20       THE COMMISSIONER:   Yes.

        21

        22       MR ALLEN:    Q.   On that note, were you informed by

        23       Mr Downer that he had spoken to Mr Lindberg on or about

        24       7 March?

        25       A.   I cannot recall being informed by him of a

        26       conversation.

        27

        28       Q.   When you say that, you are not saying that you

        29       weren't, but, rather, that you can't recall whether you

        30       were or not; is that a fair way to put it?

        31       A.   I cannot recall being informed by him of such

        32       conversation.

        33

        34       Q.   But you are not positively stating that you were not

        35       informed, are you?

        36       A.   I don't believe that I was informed of a conversation

        37       having - if it took place, assuming it took place, I can't

        38       recall being advised by him that it had taken place.

        39

        40       Q.   All right.  As far as the meeting of 1 June was

        41       concerned, you gave evidence yesterday that it was a short

        42       meeting, arranged, you thought, at very late notice.  In

        43       fact, I think you told the Commissioner it was arranged on

        44       the day; that on 1 June you received a phone call saying

        45       that Mr Lindberg was in town and would the minister have

        46       time to see him, something to that effect?

        47       A.   I think I said it was arranged at short notice.
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         1

         2       Q.   You wouldn't dispute that the meeting was arranged at

         3       least two days earlier, would you?

         4       A.   I cannot recall that.  What I was intending through

         5       that statement was that it was arranged at relatively late

         6       notice.  I mean, some meetings are organised up to a month,

         7       six weeks in advance.  This one was done the day before,

         8       perhaps.

         9

        10       Q.   Or two days before?

        11

        12       THE COMMISSIONER:   I don't think it matters whether it was

        13       one or two.

        14

        15       MR ALLEN:   No, I think, Commissioner, the only point about

        16       this is, as you know, exhibit 500 indicates that the

        17       meeting was arranged at least by 30 May - that is, two days

        18       earlier.  If there is no issue about that, I will move on.

        19

        20       Q.   The meeting took about half an hour; is that right?

        21       A.   Less.

        22

        23       Q.   It was booked in for half an hour, wasn't it?

        24       A.   That's correct - as are all meetings.

        25

        26       Q.   You say you have got a clear recollection of this

        27       meeting?

        28       A.   I don't think I said I had a clear recollection.

        29       I think I said I had some recollection.

        30

        31       Q.   I suggest to you that the meeting went for, if not

        32       half an hour, nearly half an hour.  Are you able to

        33       positively dispute that?

        34       A.   I would like to look at my statement again, in which

        35       I recall that meeting.  I think it gives you my answer.

        36

        37       Q.   The meeting is not referred to in your statement.

        38       A.   No, in the supplementary statement to which I was

        39       questioned on yesterday.

        40

        41       Q.   Could the witness be shown exhibit 763 - that's

        42       DFT.0028.0113.  Is that document there on your screen?

        43       A.   Not yet.

        44

        45       Q.   This is an accurate statement, in your recollection,

        46       isn't it - this record?

        47       A.   No, this - the one I have been handed isn't my
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         1       statement.

         2

         3       Q.   I might have the wrong number.  I am sorry.

         4       DFT.0028.0113.  I might be able to cut this short.  I will

         5       just read to you a sentence from the document, and it would

         6       seem that we are not at odds with one another.  You say in

         7       this record, which you prepared about 10 days ago:

         8

         9            The meeting with Mr Downer lasted about

        10            25 minutes.

        11

        12       A.   Yes, that would be - that's correct.  That's my

        13       recollection.

        14

        15       Q.   Thank you.  During the course of that meeting you

        16       didn't take any notes?

        17       A.   That's correct.

        18

        19       Q.   No-one on Mr Downer's side took any notes?

        20       A.   Not to my recollection.

        21

        22       Q.   Is that unusual?

        23       A.   No.  It depends on the meeting, what is discussed.

        24       I think, as I went through yesterday, I was aware that

        25       Mr Lindberg was having other meetings with other people at

        26       the time.

        27

        28       Q.   Is it your evidence that if Mr Lindberg is having

        29       meetings with other people on the same day that's a reason

        30       for not taking notes?

        31       A.   No, I'm aware that Mr Lindberg and others with him

        32       were meeting others that day.  As I explained yesterday,

        33       I was also aware that Mr Lindberg was meeting

        34       Mr L'Estrange.

        35

        36       Q.   Yes, later in the afternoon.  What's that got to do

        37       with whether or not notes were taken?

        38

        39       MR ROBERTSON:   Can I object to that.  Was that last

        40       observation a question?

        41

        42       MR ALLEN:   I thought that was his evidence.

        43

        44       THE COMMISSIONER:   Can we come to the substance of it?

        45

        46       MR ALLEN:   Yes, sir.

        47
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         1       Q.   You were shown Mr L'Estrange's notes of the

         2       conversation when you made your record 10 days ago or so;

         3       is that true?

         4

         5       THE COMMISSIONER:   Mr L'Estrange's notes are of a

         6       different conversation.

         7

         8       MR ALLEN:   That's right, Mr Commissioner.  We all

         9       understand that.  Yes, thank you, sir.

        10

        11       Q.   Were you shown Mr L'Estrange's --

        12       A.   Not at the time I made my record.  I was aware of

        13       Mr L'Estrange's record from earlier.

        14

        15       Q.   When did you see Mr L'Estrange's record of the

        16       conversation?

        17       A.   I first saw it on 2 June.

        18

        19       Q.   And not since?

        20       A.   I have seen it since, as part of preparation for this

        21       inquiry.

        22

        23       Q.   Did you look at it before you prepared your recent

        24       record of the conversation of 1 June?

        25       A.   Not immediately before.

        26

        27       Q.   How long before - would it be weeks or days or hours?

        28       A.   I may have seen it - well, a week or so before,

        29       perhaps.

        30

        31       Q.   When you looked at that record of the conversation

        32       that Mr L'Estrange had made of his meeting with Mr Stewart

        33       and Mr Lindberg and Mr Trewin, did you note that there were

        34       matters set out in his document that you could not recall

        35       having been mentioned during the meeting between Mr Downer

        36       and Mr Lindberg?

        37       A.   As I think I said yesterday, I think the conversation

        38       from the note with Mr L'Estrange indicated that that

        39       conversation went into a little bit more detail than the

        40       conversation with Mr Downer.

        41

        42       Q.   When you looked at the document before you made your

        43       record 10 days ago, were you conscious of your belief that

        44       there were things in the L'Estrange document which were not

        45       things that you could recall having been said by

        46       Mr Lindberg to Mr Downer?

        47       A.   Yes, there appeared to be some things there that were
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         1       not said in the conversation.

         2

         3       Q.   Did you make any reference to those differences in

         4       your record which was provided 10 days ago?

         5       A.   No, I did not.

         6

         7       Q.   And why not?

         8       A.   Because I was asked to provide a recollection or a

         9       record of the discussion between Mr Downer and Mr Lindberg.

        10

        11       Q.   In your record you say the note from Mr L'Estrange

        12       closely followed the same points?

        13       A.   Familiar territory.

        14

        15       Q.   I am reading from it.

        16

        17       MR ROBERTSON:   Perhaps the witness might be shown it, if

        18       we are going to spend time on this, Mr Commissioner.

        19

        20       MR ALLEN:   Yes.  Could that be done?

        21

        22       Q.   Could you go to the last paragraph and read the first

        23       sentence:

        24

        25            Given that the note from Mr L'Estrange

        26            closely followed the same points as covered

        27            in the conversation, I did not write a

        28            separate record of the meeting.

        29

        30       A.   That's the broad, same points I am referring to.

        31

        32       Q.   I take it that since June last year you have been

        33       present during many, many meetings between Mr Downer and

        34       other people?

        35       A.   Correct.

        36

        37       Q.   You have been present during numerous meetings when

        38       the subject of the Volcker Inquiry has been discussed with

        39       Mr Downer?

        40       A.   Just with Mr Downer?

        41

        42       Q.   And others - various people?

        43       A.   Yes.

        44

        45       Q.   Do you say that you are able now to recall precisely

        46       what was and was not said to Mr Downer in June last year,

        47       notwithstanding what's happened since and the number of
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         1       meetings you have had, or been present at?

         2       A.   I am able to recall the broad nature of the

         3       discussion.

         4

         5       Q.   Mr Downer was told during the meeting on 1 June,

         6       wasn't he, that the thrust of the Volcker investigation was

         7       whether the AWB had paid money to Alia which had made its

         8       way to the old Iraqi regime, or something along those

         9       lines?

        10       A.   I don't recall that second part of the proposition

        11       that you put forward.

        12

        13       Q.   When you say you don't recall the second part of the

        14       proposition, you are not saying that it was not said, but,

        15       rather, you cannot recall that being said; is that right?

        16       A.   That's correct.

        17

        18       Q.   And Mr Lindberg also indicated to Mr Downer that the

        19       AWB had only become aware that Alia may have been part

        20       owned by the Iraqi Ministry of Transport at some time in

        21       2004, didn't he?

        22       A.   I don't recall.

        23

        24       Q.   You are not saying that Mr Lindberg did not say that,

        25       are you, but, rather, you can't recall him saying it?

        26       A.   I don't recall that issue coming up in the

        27       conversation.

        28

        29       Q.   Would you agree that the main focus of this meeting

        30       was the Volcker Inquiry and AWB's response to it and what

        31       it was about and what the potential concerns were?

        32       A.   It turned out to be a discussion which covered the

        33       Volcker Inquiry.  There were other issues that we believed

        34       were going to be discussed, some problems that the AWB was

        35       having with some shipments at that time, those sorts of

        36       issues.  I think they also came up.

        37

        38       Q.   But as it turned out, most of the time was spent

        39       discussing the Volcker Inquiry issues, wasn't it?

        40       A.   I would agree with that.

        41

        42       Q.   Mr Lindberg told Mr Downer something to the effect

        43       that the AWB had no choice, so they had believed, but to

        44       use Alia, and that during the Oil-for-Food Program, as he

        45       understood it, no concerns had been raised about that,

        46       didn't he?

        47       A.   My recollection is that Mr Lindberg said that AWB had
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         1       been using Alia for quite some time, that it was a

         2       legitimate trucking company, that they needed to use trucks

         3       to ship wheat from port to destination, and there was no

         4       other way of doing it, obviously.

         5

         6       Q.   Yes.  Of course, you are not saying that's all he

         7       said, but that's something --

         8       A.   No, that's the gist of what he said.

         9

        10       Q.   Thank you.  During the course of the conversation

        11       Mr Downer responded to what he was being told by

        12       Mr Lindberg by saying something to the effect of "AWB can't

        13       be responsible for the money after it was paid to Alia"?

        14       A.   I do not recall him saying that.

        15

        16       Q.   Are you saying that he did not say that?

        17       A.   My recollection is that that was not said by

        18       Mr Downer.

        19

        20       Q.   Or anyone else at the meeting?

        21       A.   Well, the only - well, the only two people who spoke,

        22       or three people spoke, were Mr Downer, Mr Lindberg and

        23       Mr Stewart to a lesser extent.  Let me put it to you this

        24       way:  I just do not recall Mr Downer saying that.

        25

        26       Q.   Do you recall anyone saying it?

        27       A.   No, not those words.

        28

        29       MR ALLEN:   Thank you very much.

        30

        31       THE COMMISSIONER:   Mr Wigney?

        32

        33       MR WIGNEY:   Nothing arising.

        34

        35       MR ROBERTSON:   Could I, Mr Commissioner, ask one question?

        36

        37       THE COMMISSIONER:   I am sorry, Mr Robertson, yes.

        38

        39       <EXAMINATION BY MR ROBERTSON:

        40

        41       MR ROBERTSON:   Q.   Mr Willox, in relation to the 7 March

        42       telephone conversation, one of your answers was - and this

        43       is at transcript 6486, Commissioner - that you don't

        44       believe you were notified of the telephone conversation by

        45       Mr Downer - do you recall saying that?

        46       A.   Yes.

        47
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         1       Q.   What's the basis for that belief on your part?

         2       A.   Well, my belief is that if the conversation took place

         3       I may well have been elsewhere, either in the office or in

         4       the building, at the time.  The general procedure that we

         5       follow is that if there is any need for follow-up or

         6       follow-through action, or a problem arising, then Mr Downer

         7       would advise me and I would take the necessary action that

         8       he required, and there was no such request put to me.

         9

        10       MR ROBERTSON:   Thank you, Mr Willox.  Thank you,

        11       Commissioner.

        12

        13       THE COMMISSIONER:   Thank you, Mr Willox, you are excused.

        14

        15       THE WITNESS:   Thank you.

        16

        17       <THE WITNESS WITHDREW

        18

        19       MR JUDD:   Commissioner, could I raise just a couple of

        20       matters that require clarification after yesterday.  We

        21       have provided to the Commission, to counsel assisting, some

        22       additional copies of the report on the IIC visit to AWB of

        23       24 March 2005.  These include the full text previously

        24       edited for legal professional privilege.

        25

        26            I was asked yesterday, I think, by you, Commissioner,

        27       of the status of our claim for legal professional privilege

        28       in relation to the Project Rose board briefing of 28 July

        29       2004.  We have gone back and looked at that page of the

        30       briefing which is headed "Initial Legal Advice", and it

        31       doesn't bear upon the advice given by Mr Tracy; it is in

        32       relation to a quite different matter.

        33

        34       THE COMMISSIONER:   Why does that matter?

        35

        36       MR JUDD:   What is that matter?

        37

        38       THE COMMISSIONER:   No, why does that matter, in the sense

        39       it has nothing to do with Project Rose?

        40

        41       MR JUDD:   No, the waiver arose because of the disclosure

        42       of Mr Tracy's advice, and what we had done was to go back

        43       and look at various occasions where privilege has been

        44       claimed that might now have fallen away by reason of that

        45       waiver.

        46

        47       THE COMMISSIONER:   The waiver also related to the advice
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         1       of an American lawyer.  There is a minute attached to

         2       Mr Downer's statement, as I recall, which records a

         3       conversation in which it is said that somebody from AWB -

         4       I don't recall the detail - told Mr Downer that he had

         5       advice from Mr Tracy and also from a named person in

         6       America, and it said that person had some part in drafting

         7       the initial oil-for-food regulations.  I can find it if you

         8       can't find it.

         9

        10       MR JUDD:   Well, that may be so.

        11

        12       THE COMMISSIONER:   I must say, I had thought the waiver

        13       that you accepted was a little wider than that which you

        14       have put.  You put it simply on the basis of disclosure of

        15       Mr Tracy's advice.  I had thought the waiver was wider than

        16       that; namely, you having had legal advice, independent or

        17       otherwise.  If it was independent legal advice, it would

        18       encompass that which was given by Mr Quennell, quite apart

        19       from any opinion of Mr Tracy.  If it was just Mr Tracy's

        20       advice, what you say may be correct.

        21

        22       MR JUDD:   Commissioner, I now understand the difference

        23       between the perspectives.  We will look at this and

        24       consider the position.  It may be that it becomes quickly

        25       resolved on the basis that you have suggested.

        26

        27            We have also advised counsel assisting this morning

        28       that we have obtained a couple of additional documents

        29       forming instructions to Mr Tracy.  One is a document dated

        30       20 July 2005, which is just a brief reinstruction attaching

        31       the previous instructions of 12 May 2004.  We will produce

        32       that.  The other document is headed "Project Rose Further

        33       Instructions to Counsel".  It is dated 23 March 2005.  We

        34       will produce that.

        35

        36       THE COMMISSIONER:   Thank you.  Yes, Mr Agius.

        37

        38       MR AGIUS:   Thank you.  I will recall Mr Lindberg.

        39

        40       <ANDREW ALEXANDER LINDBERG, on former oath:  [10.25am]

        41

        42       THE COMMISSIONER:   You are on your former oath,

        43       Mr Lindberg.  Thank you.  Sit down, if you wish.

        44

        45       <EXAMINATION BY MR AGIUS CONTINUING:

        46

        47       MR AGIUS:   Q.   Mr Lindberg, do you have with you a copy
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         1       of your supplementary statement?

         2       A.   I do, Mr Agius.

         3

         4       Q.   We received this electronically last night.  It is

         5       dated 10 April 2006.  Do you say that, to the best of your

         6       knowledge and belief, the contents of that statement are

         7       true and correct?

         8       A.   Yes.

         9

        10       Q.   I take it that the telephone call that you refer to in

        11       the first two paragraphs of that statement was a planned

        12       telephone call?

        13       A.   Yes.

        14

        15       Q.   For the purpose of that call you had a number of

        16       talking points prepared --

        17       A.   Yes.

        18

        19       Q.   -- as a reminder to yourself, no doubt, that you would

        20       cover particular matters with the minister?

        21       A.   Yes.

        22

        23       Q.   By whom had they been prepared?

        24       A.   By the Project Rose team, Mr Agius.

        25

        26       Q.   Can we bring up, please, AWB.0378.0353.  We have

        27       located this document, Mr Lindberg, and it appears to be a

        28       set of talking points.  By its context, it appears to be a

        29       set of talking points that you might have had available to

        30       you prior to your making this telephone call to the

        31       Minister For Foreign Affairs on 7 March.  Can you confirm

        32       that?

        33       A.   Yes.

        34

        35       Q.   That is the set of talking points?

        36       A.   Yes.

        37

        38       THE COMMISSIONER:   Q.   Why is it headed "Strictly

        39       confidential, prepared for the purpose of receiving legal

        40       advice privileged", when they were notes prepared for you

        41       to speak to Mr Downer?

        42       A.   I don't know.  That's how they were prepared by the

        43       Rose team and came to me.

        44

        45       THE COMMISSIONER:  They couldn't possibly be privileged.

        46

        47       MR JUDD:   Well, Commissioner, this is not my witness but,
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         1       in our submission, that's not right.  They could plainly be

         2       privileged until the point at which the content of the

         3       notes was disclosed to a third party.  In their preparation

         4       they could be privileged.

         5

         6       THE COMMISSIONER:   Namely, the minister to whom he is

         7       about to speak.

         8

         9       MR JUDD:   Until the contents of the notes were disclosed,

        10       in our submission, they would be plainly privileged.

        11

        12       THE COMMISSIONER:   Yes.  And that privilege would be lost

        13       the minute he spoke to Mr Downer and told him about it.

        14

        15       MR JUDD:   Correct.

        16

        17       MR AGIUS:   Q.   So I suppose they were marked "privileged"

        18       lest somebody intercept them between the Project Rose team

        19       and their delivery to you?

        20       A.   I assume so.

        21

        22       Q.   There was no prospect of that, though, was there,

        23       Mr Lindberg?

        24       A.   I think there was little prospect.

        25

        26       MR JUDD:   Commissioner, again, this, in our submission, is

        27       nothing but ridicule.  It is conventional that documents

        28       that might be prepared in such circumstances are

        29       privileged, and they are privileged until disclosed.  It

        30       may be that the conversation didn't take place.  If it

        31       didn't take place, they remain privileged.  In our

        32       submission, it doesn't advance the issues before this

        33       Commission to ask the witness questions which are intended

        34       only to ridicule the proposition that is being advanced,

        35       which is a plainly sensible and correct one, that it is

        36       privileged until disclosed.  It may never be disclosed.

        37

        38       THE COMMISSIONER:   Mr Judd, I must say I don't regard it

        39       as conventional at all to have talking points prepared for

        40       an executive to talk to a minister and to indicate that

        41       they are privileged.  I know you have put that submission,

        42       and you have accepted that it was waived the minute after

        43       he conveyed this information to Mr Downer, but it should

        44       never be thought that I would accept the proposition that,

        45       prior to that, these documents were privileged.  We don't

        46       need to go into it.

        47
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         1       MR JUDD:   We agree to disagree on that, Commissioner.

         2       Thank you.

         3

         4       THE COMMISSIONER:   Yes.

         5

         6       MR AGIUS:   Q.   I don't want to get into the privileged

         7       point with you any further, Mr Lindberg.  Incidentally, if

         8       you have trouble hearing me today, would you let me know,

         9       because I have trouble hearing myself today because of some

        10       temporary affliction.  I take it you had discussed with

        11       others the intention to call the foreign minister and that,

        12       as a result of that discussion, a set of talking points was

        13       produced?

        14       A.   I think that's correct, yes.

        15

        16       Q.   I don't want to go into the detail of it, but this was

        17       obviously part of some strategy, and it was felt by you and

        18       others that the points on this document ought to be made

        19       with the minister?

        20       A.   Well, I think it was a briefing note for me, and

        21       I would use it to convey the main features that arose from

        22       the discussions that had occurred with the IIC committee,

        23       or the investigators of the IIC, who had recently visited

        24       AWB.

        25

        26       Q.   So all the important points of you and those with whom

        27       you discussed this matter were discussed between you, and

        28       you understood would be distilled and put into a document

        29       such as this?

        30       A.   Well, I think it occurred - the meeting had happened,

        31       there had been telephone conversations with my chairman, a

        32       meeting had been set up, I asked for a briefing, and they

        33       gave me these briefing points.  Of course, I had my own set

        34       of understandings as well from my own involvement with the

        35       investigators.  I used this as background material.

        36

        37       THE COMMISSIONER:   Q.   When you say a meeting, do you

        38       mean a phone conversation?

        39       A.   Sorry, I meant the - sorry, Commissioner, I meant the

        40       meetings that I had with the investigators and the

        41       telephone conversation with Mr Downer, that this was

        42       prepared for, and the telephone conversation that preceded

        43       this, which was a conversation between Mr Downer and my

        44       chairman.

        45

        46       MR AGIUS:   Q.   I take it during the course of a

        47       conversation with Mr Downer you had these briefing notes
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         1       with you?

         2       A.   I believe so, yes.

         3

         4       Q.   And you didn't make any notes of the conversation?

         5       A.   No.

         6

         7       Q.   If we leave the briefing notes up on the screen, and

         8       if I ask you to look at your copy of your statement, at

         9       paragraph 4 you say that you recall that you raised with

        10       Mr Downer a number of matters set out in the talking

        11       points?

        12       A.   Mmm-hmm.

        13

        14       Q.   "And, in particular, I provided him with information

        15       to the effect", and you have set out there four matters,

        16       numbered (a) to (d).  If you look at the talking points,

        17       you will see there is a fourth dot point, "Feedback from

        18       the IIC representatives was positive"?

        19       A.   Yes.

        20

        21       Q.   And the first point under that:

        22

        23            Visitors praised the level of cooperation

        24            from AWB.

        25

        26       That's in the talking point.

        27       A.   Yes.

        28

        29       Q.   That appears to be reflected in your paragraph 4(a):

        30

        31            The IIC was pleased with the level of

        32            cooperation that the AWB had provided.

        33

        34       A.   Yes.

        35

        36       Q.   Your 4(b) is:

        37

        38            The IIC was inquiring into the Jordanian

        39            trucking company Alia.

        40

        41       And if you go to your talking points, the sixth black dot

        42       point reads as follows:

        43

        44            Clear from inquiries that they are asking

        45            companies a lot about the Jordanian

        46            transport company - Alia.

        47
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         1       A.   Yes.

         2

         3       Q.   Do you see there is a congruence there.  If you go to

         4       your statement at paragraph 4(c):

         5

         6            The IIC may allege that money paid to the

         7            trucking company found its way back to the

         8            old regime.

         9

        10       And if we go to the talking points, and if we go to the

        11       seventh one from the bottom, it states:

        12

        13            Given the interest in Alia, the IIC may

        14            well make the allegation that money paid to

        15            the trucking company found its way back to

        16            the old regime.

        17

        18       But your statement goes on in paragraph 4(c) to say:

        19

        20            ...because they said that Alia was part

        21            owned by the government of Iraq.

        22

        23       Can you find that anywhere in the talking points?

        24       A.   I can't see them all on the screen.  It may not be

        25       there.

        26

        27       THE COMMISSIONER:   Q.   Do you have a copy of the

        28       document, Mr Lindberg?

        29       A.   I do, Commissioner.  No, it doesn't appear to be

        30       there, Mr Agius.

        31

        32       MR AGIUS:   Q.   Might it be, then, that you didn't say

        33       that to the minister in the course of this conversation?

        34       A.   No, I have a very clear recollection.

        35

        36       Q.   You have a very clear recollection of saying that

        37       additional piece of information?

        38       A.   Yes.

        39

        40       Q.   Why do you have that clear recollection?

        41       A.   Because I have a very clear recollection that the

        42       major issue that was raised with me by the investigators

        43       was really the ownership back to the government of Iraq.

        44       That's what I took away to be the major issue - as well as

        45       the inquiries about Alia and the trucking, it was the

        46       relationship back to the government of Iraq that gave rise

        47       to their views that because of this money was being
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         1       potentially channelled back to the regime.  That was the

         2       major issue that I took away.  That was to the forefront of

         3       my mind.

         4

         5       Q.   You knew about that factor back in 2004, did you not?

         6       A.   I knew about the allegations that had been raised in

         7       the media, and I had reported to me by Mr Cooper that there

         8       may have been, or there appeared to be, some sort of link,

         9       but it wasn't substantiated.

        10

        11       Q.   Weren't you told by Mr Cooper that Alia was apparently

        12       49 per cent owned by the Iraqi Ministry of Transport?

        13       A.   I think the words were "appeared to be", or it was

        14       still an allegation or an unproven proposition, Mr Agius.

        15

        16       Q.   Do you say that in your mind it stayed an unproven

        17       proposition until your interview with the IIC

        18       investigators?

        19       A.   Yes.  They were stating it as a fact, but in our mind

        20       there were allegations and nothing had been proven, but

        21       they were stating it as a fact.

        22

        23       Q.   They didn't give you any evidence to support that, did

        24       they?

        25       A.   No.

        26

        27       Q.   And Mr Cooper hadn't given you any evidence?

        28       A.   Not firm evidence, no.

        29

        30       Q.   Did you ask him where he had got his information from?

        31       A.   I think at the time he said that he had got it off the

        32       Internet.

        33

        34       Q.   As a part of this wide-ranging inquiry, did you see

        35       this document - can we bring up, please, exhibit 664,

        36       AWB.0213.0049.  This is correspondence from Alia to

        37       Mr Whitwell of October 2004, clarifying that the Iraqi

        38       trade ministry had about 49 per cent of Alia capital.  Were

        39       you aware of that?

        40       A.   No.

        41

        42       Q.   Had you been aware of that, would you have regarded it

        43       as more than simply an allegation that 49 per cent of Alia

        44       was owned by the Iraqis?

        45       A.   Well, I think it certainly adds weight to it.  I think

        46       we were after some documentary evidence.  Whether the

        47       lawyers would say that's sufficient, I don't know, but it
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         1       certainly adds weight to it in my mind, yes.

         2

         3       Q.   When Mr Cooper told you what he did tell you, was that

         4       in May of 2004?

         5       A.   No, I believe it was later, as I said yesterday,

         6       Mr Agius.

         7

         8       Q.   Did you cause inquiries to be made in Jordan as to the

         9       registered shareholding in Alia?

        10       A.   At the time that it was raised by the board, and

        11       Mr Cooper and Mr Quennell were asked to go and see what

        12       they could find out, we wanted to be sure we could try and

        13       get some documentary evidence, and I recall Mr Cooper

        14       saying it was very difficult to get records.

        15

        16       Q.   Did it occur to you that you might write to Alia and

        17       ask them?

        18       A.   Well, I left that to the Project Rose team.  I had

        19       Mr Cooper and a team of what I considered experts dealing

        20       with the matter.

        21

        22       Q.   But did it occur to you?

        23       A.   Well, I never turned my mind to it.  I believed that

        24       they were competent people and they would follow it up.

        25

        26       Q.   Did it occur to you that you might write to the Iraqis

        27       and ask them?

        28       A.   Again, I didn't turn my mind to it, Mr Agius.  It was

        29       for them to do.

        30

        31       Q.   You see, might it be that from at least mid 2004 you

        32       were aware of enough information to form a view that it was

        33       likely that Alia was 49 per cent owned by the Iraqis, and

        34       you thereafter set about burying knowledge of that fact?

        35       A.   That's not true, Mr Agius.

        36

        37       Q.   Perhaps out of concern that you might be criticised

        38       for not having earlier investigated that matter?

        39       A.   That is not true, Mr Agius.

        40

        41       Q.   If it was the fact that after the IIC interviews the

        42       main thing that you carried was the information they had

        43       given you that Alia was part owned by the Iraqis, why don't

        44       we see that referred to in the talking points that had been

        45       prepared for the conversation that you were to have with

        46       Mr Downer?

        47       A.   Look, I don't know, but I use notes to assist me, but
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         1       given that I was interviewed myself, I had a very clear

         2       understanding of what I believed the central issue was.

         3       Perhaps they didn't think it was necessary.

         4

         5       Q.   I may be mistaken, but my recollection of your

         6       evidence earlier today was this:  that you sat down with

         7       these people, Project Rose, and you spoke to Mr Stewart,

         8       and there was a discussion about particular matters that

         9       you would bring to Mr Downer's attention and the result of

        10       that was the preparation of these talking points?

        11       A.   I don't think that's my evidence, Mr Agius.

        12

        13       Q.   Well, what do you say was the background to the

        14       formation of these talking points?

        15       A.   The background to the formation was that Mr Stewart

        16       had had a conversation with Mr Downer, and that following

        17       the visit from the IIC, as Mr Stewart had agreed, I would

        18       inform Mr Downer of the outcome of the visit, and in

        19       preparation for that the Rose team prepared notes.  I used

        20       those notes, and I used my own knowledge and information of

        21       what had occurred to convey what I believed were the

        22       highlights of the discussion with the IIC to Mr Downer, and

        23       that's what I did.  So Mr Stewart was not involved in the

        24       preparation of these notes, the Rose team was involved.

        25

        26       Q.   In consultation with you?

        27       A.   I think they prepared the notes as general background

        28       or their knowledge of what had occurred and what the

        29       relevant issues were, and they gave those notes to me.

        30       I think they used those notes as background.

        31

        32       Q.   Did they consult with you about the preparation of

        33       those notes before they were prepared?

        34       A.   No, I think they prepared those notes, and I may have

        35       had a brief meeting with them prior to a telephone

        36       discussion, but I think that's how it occurred:  they

        37       prepared the notes.  My best recollection is there was a

        38       short meeting, they gave me the notes, I said, "Thank you,

        39       I will use those notes and of course my own recollections

        40       and understandings", and I conveyed what I believed were

        41       the highlights of the discussions to Mr Downer, as my

        42       statement says.

        43

        44       Q.   If we go back to your statement, subparagraph 4(d)

        45       reads:

        46

        47            The AWB had only become aware of this
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         1            possible connection after the Oil-for-Food

         2            Program ended.

         3

         4       A.   Yes.

         5

         6       Q.   And if you go to the talking points and count up from

         7       the bottom of the page eight black dot points, you will see

         8       there is a reference:

         9

        10            We only became aware of a possible

        11            connection when the allegations were raised

        12            in the media well after the OFF Program

        13            ended.

        14

        15       Do you see that?

        16       A.   Yes.

        17

        18       Q.   There is no reference there to Alia being part owned

        19       by the government of Iraq, is there?

        20       A.   No.

        21

        22       Q.   What do you say to the suggestion that this was part

        23       of a deliberate strategy not to inform the Australian

        24       Government that AWB knew at any time, up to the time of

        25       your conversation, that Alia was part owned by the

        26       government of Iraq?

        27       A.   I reject that utterly.

        28

        29       THE COMMISSIONER:   What is the date of Mr Cooper's slide

        30       show?

        31

        32       MR AGIUS:   Mr Cooper's slide show is 28 July 2004,

        33       exhibit 661.

        34

        35       Q.   You have set out two matters that you attribute to

        36       Mr Downer in paragraph 5:

        37

        38            He indicated that he was pleased that AWB

        39            was cooperating and he would like AWB to

        40            keep the government informed.

        41

        42       Is that all you can recollect of what Mr Downer said to you

        43       in the course of this conversation?

        44       A.   They are the main - yes.

        45

        46       Q.   And did Mr Downer say anything to you when you told

        47       him that Alia was part owned by the government of Iraq?
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         1       A.   No.  I said to him that this was what was being put by

         2       the investigators.  No, he didn't.

         3

         4       Q.   When I look at your paragraph 4(c), it reads as

         5       follows:

         6

         7            In particular, I provided him with

         8            information to the effect that the IIC may

         9            allege that money paid to the trucking

        10            company found its way back to the old

        11            regime because they said that Alia was part

        12            owned by the government of Iraq.

        13

        14       Did Mr Downer say anything to you about your knowledge of

        15       that fact, or AWB's knowledge of that matter?

        16       A.   Not as I recall during that phone call.

        17

        18       Q.   Mr Lindberg, did you have a copy of the talking points

        19       when you prepared the statement dated 10 April 2006?

        20       A.   I did.

        21

        22       Q.   Is there any reason why you didn't include material in

        23       this statement in any of your earlier statements about your

        24       conversation with Mr Downer in March of 2005?

        25       A.   None.

        26

        27       Q.   Is there any reason why you didn't inform the inquiry

        28       of this material when you were last before it - that is,

        29       before yesterday?

        30       A.   No reason.

        31

        32       Q.   Is it something that you were always aware of?

        33       A.   Yes.  I believe that the briefing notes have been made

        34       available through the company's processes.  I believe the

        35       Commission would have had those notes.

        36

        37       Q.   Is there anything on the briefing notes that indicates

        38       that they were prepared for the purposes of your having a

        39       conversation with Mr Downer?

        40       A.   No, not explicitly, no, Mr Agius.

        41

        42       THE COMMISSIONER:   Q.   Not at all?

        43       A.   Well, I do know they are the notes, but you are right,

        44       Commissioner.

        45

        46       MR AGIUS:   Q.   You have already agreed, I think, that

        47       there is nothing in the notes about Alia being part owned
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         1       by the government of Iraq?

         2       A.   That is true.

         3

         4       Q.   What do you say to the suggestion that there is a

         5       pattern here, Mr Lindberg, that you asked Mr Cooper to

         6       remove reference to the part ownership of Alia by the

         7       government of Iraq from his slide show, and you did not

         8       inform the minister of that material?

         9       A.   That is - there is no pattern.  I reject the

        10       suggestion that there is a pattern:  there is none.

        11

        12       Q.   Yesterday I was taking you through the 25 May 2004

        13       document.  Could we bring up, please - and this is

        14       exhibit 735 - AWB.0413.0170.

        15

        16       MR AGIUS:   Mr Commissioner, I will tender the unedited

        17       version of exhibit 735, which is barcoded differently -

        18       AWB.0413.0177.

        19

        20       EXHIBIT #768 UNEDITED VERSION OF EXHIBIT 735,

        21       BARCODED AWB.0413.0177

        22

        23       MR AGIUS:   I am reminded by the ever vigilant Mr Condon

        24       that I have not tendered the talking points document.  I

        25       will tender that.

        26

        27       THE COMMISSIONER:   That will be exhibit 769.

        28

        29       EXHIBIT #769 TALKING POINTS DOCUMENT,

        30       BARCODED AWB.0378.0353

        31

        32       MR AGIUS:   Q.   You will see the second dot point:

        33

        34            No evidence of any AWB knowledge that money

        35            paid to Alia was onpaid to Iraqi regime.

        36

        37       A.   Yes.

        38

        39       Q.   At that time, Mr Lindberg, as at May 2004, were you

        40       aware of email traffic that indicated that the very purpose

        41       of paying the money to Alia was so that it would be onpaid

        42       to the Iraq regime?

        43       A.   No.

        44

        45       Q.   I just want to deal with one or two conversations

        46       which you had with Mr Downer or representatives of

        47       government.  Can we bring up, please, an annexure to
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         1       Mr Vaile's statement - DFT.0027.0081.  This is a

         2       ministerial submission that was made to ministers Downer

         3       and Vaile on 30 March 2004.  If we go to the substance of

         4       the submission on the next page, 0082, can I ask you to

         5       look at the last paragraph, number 4:

         6

         7            While AWB Ltd is not included in an Iraqi

         8            Ministry of Oil list of companies and

         9            individuals alleged to have profited from

        10            the OFF program, as the largest single OFF

        11            supplier it is unlikely to escape scrutiny.

        12            The investigation may look particularly

        13            closely at contracts issued from OFF

        14            Phase 8 (1998), identified by the CPA as

        15            the phase when the so-called 10 per cent

        16            kickback was introduced.  At that time AWB

        17            was still under government purview.

        18            AWB Ltd has strenuously denied US Wheat

        19            Associates' allegations that it paid

        20            kickbacks to the regime, advising that the

        21            relatively high prices for OFF-contracted

        22            wheat reflected the costs of insurance,

        23            on-the-ground distribution and technical

        24            support not just the cost of acquiring and

        25            shipping the grain.  The Iraqi Grains Board

        26            delegation currently in Australia has

        27            advised that AWB Ltd has acted with

        28            propriety at all times in Iraq.  The

        29            company --

        30

        31       please take that to read AWB --

        32

        33            concedes however that the Jordanian company

        34            handling local transport might, of its own

        35            volition, have provided kickbacks to the

        36            regime.

        37

        38       Had you made that concession as at March of 2004?

        39       A.   No.

        40

        41       Q.   Were you aware that anybody within your company had

        42       made that concession?

        43       A.   No.

        44

        45       Q.   For example, were you aware that Michael Long may have

        46       made that concession to a DFAT officer?

        47       A.   No.
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         1

         2       Q.   Were you aware of any information which might have

         3       given you to believe, or even to suspect, that the

         4       Jordanian company handling local transport might, of its

         5       own volition, have provided kickbacks to the regime?

         6       A.   No.

         7

         8       Q.   So this would have been news to you as at March of

         9       2004?

        10       A.   Yes.

        11

        12       Q.   Is it something that you would have expected to have

        13       been informed of by management, if management had that

        14       suspicion or belief?

        15       A.   Yes.

        16

        17       MR FORREST:   Mr Commissioner, there is a matter that has

        18       arisen - I think my friend has inadvertently mentioned

        19       Mr Long's name, when he meant Mr Whitwell's name, if he is

        20       referring to the conversation with Zena Armstrong.

        21

        22       MR AGIUS:   Yes.  My error.  Thank you.

        23

        24       Q.   Were you aware that Mr Whitwell - I used the word

        25       "Long", I am sorry - had that suspicion or belief?

        26       A.   I was not aware of that.

        27

        28       Q.   But you would have expected Mr Whitwell, or those to

        29       whom he reported, to have brought the matter to your

        30       attention?

        31       A.   And I would have expected the Project Rose team to be

        32       on top of it, yes.

        33

        34       Q.   Do you know how it came about that in June of 2004 you

        35       came to sign a letter addressed to Mr Downer?  I will bring

        36       up the letter just to remind you of it - exhibit 622,

        37       DFT.0013.0016.  You will see it is a 10 June 2004 letter to

        38       Mr Downer.

        39

        40       THE COMMISSIONER:   Could we go to the next page, please?

        41

        42       MR AGIUS:   Q.   Have you had an opportunity to read that,

        43       Mr Lindberg?

        44       A.   Yes, Mr Agius.

        45

        46       Q.   Do you recall the circumstances in which you came to

        47       write that letter, or sign that letter?
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         1       A.   That is June 2004?

         2

         3       Q.   10 June 2004.

         4       A.   I can't recall the exact circumstances, but obviously

         5       it is referring to the announced inquiry by the

         6       Oil-for-Food Program, and I imagine it was prepared for

         7       me - well, it would have been prepared for me by the Rose

         8       team, with government relations input, but the Rose team,

         9       just to inform the minister of this occurrence and our

        10       position.

        11

        12       Q.   Mr Long has said that he doesn't recall specifically

        13       if he contributed to the draft of that letter, but it

        14       wouldn't surprise him if he did, because there is some

        15       detail in it - that's at page 1746.  Can I go back to

        16       DFT.0027.0082.  You will see at the bottom of the page the

        17       head of the Iraq task force records this, reading on from

        18       the portion where I left off:

        19

        20            Given the gravity of the allegations we

        21            have suggested to AWB Ltd that they may

        22            wish to provide more formal advice on their

        23            position to the Government.

        24

        25       To your mind, was this letter of 10 June the more formal

        26       advice?

        27       A.   Look, it may have been, but I wasn't aware of that

        28       connection.

        29

        30       Q.   Can I bring you now to the meetings on 1 June 2005.

        31       You had a number of meetings on that day, did you not?

        32       A.   Yes, Mr Agius.

        33

        34       Q.   Did you keep a record of what you said at different

        35       meetings that you had on that day?

        36       A.   No.

        37

        38       Q.   Did anybody keep a record of what you said at

        39       different meetings that you had on that day - that is,

        40       anybody from AWB?

        41       A.   I'm not sure.

        42

        43       Q.   Have you seen any AWB records of meetings that you had

        44       on that day?

        45       A.   No, I haven't.

        46

        47       Q.   So may we take it that you are reliant upon your
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         1       recollection as to what you said at any particular meeting

         2       on that day?

         3       A.   Yes.

         4

         5       Q.   Now, we have --

         6       A.   But could I just add, Mr Agius, I believe there would

         7       also have been briefing notes prepared for me and

         8       Mr Stewart for those meetings.

         9

        10       Q.   When did you last see those?

        11       A.   I have seen them as part of the preparation for my

        12       re-examination, probably several weeks ago.

        13

        14       Q.   Could we bring up, please, DFT.0008.0063.  This is a

        15       file note made by Michael L'Estrange of his meeting with

        16       you, Mr Stewart and Mr Trewin on 1 June.  It records in

        17       handwriting what we believe to be a note from the minister:

        18

        19            Spoke to them myself:  have to take it as

        20            it comes but I'm more relaxed than they

        21            are.

        22

        23       Do you remember the circumstances of your meeting with

        24       Mr L'Estrange?

        25       A.   Yes.

        26

        27       Q.   Do you recall separately meeting with Minister Downer?

        28       A.   Yes.

        29

        30       Q.   You have said in your supplementary statement that you

        31       broadly agree with Mr L'Estrange's record of the

        32       conversation.  You say in paragraph 4:

        33

        34            Mr L'Estrange summarised the conversation

        35            and records the words "In 2004 AWB's own

        36            investigations revealed that Alia was part

        37            owned by the Iraqi Ministry of Transport."

        38

        39       And you have said that you believe that, in effect, you

        40       didn't use the words "was part owned", but you used the

        41       words "may have been part owned"; is that right?

        42       A.   Yes.

        43

        44       Q.   That's something that you say occurred during the

        45       course of your conversation with Mr L'Estrange?

        46       A.   Yes.

        47
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         1       Q.   You make no reference in your supplementary statement

         2       of having said or repeated that matter to Mr Downer.

         3

         4       MR ALLEN:   I object to that, because it is precisely what

         5       is said in paragraph 10 at point (b).

         6

         7       MR AGIUS:   I apologise.  Yes.

         8

         9       Q.   Did you meet with Mr Downer before or after you met

        10       with Mr L'Estrange?

        11       A.   I think it was prior to, from my memory.

        12

        13       Q.   And when you met with Mr Downer, did you meet him in

        14       company with Mr Innes Willox?

        15       A.   Yes.

        16

        17       Q.   Mr Lindberg, why is it you say that you said that you

        18       told Mr Downer in the course of this meeting that AWB had

        19       only become aware that Alia may have been part owned by the

        20       Iraqi Ministry of Transport in 2004?

        21       A.   Because that's what I understood to be the case -

        22       that's what I knew.

        23

        24       Q.   You say you told him that in March of 2005.  You say

        25       you told him again in June of 2005?

        26       A.   Yes.  Yes.

        27

        28       Q.   What do you say to the suggestion that you never made

        29       any such statement?

        30       A.   I say that's wrong.

        31

        32       Q.   You met with various employees of AWB the day after

        33       your meetings with Mr L'Estrange and Mr Downer.

        34       A.   Yes.

        35

        36       Q.   Can we bring up, please, exhibit 685 - AWB.0393.0003.

        37       This was a report back, was it, to the Project Rose team?

        38       A.   Yes.

        39

        40       Q.   Concerning your Canberra meetings?

        41       A.   Yes.

        42

        43       Q.   In your supplementary statement you say "I believe

        44       that Cooper's note is an accurate account of what was said

        45       by Mr Trewin and I at the meeting of 2 June 2005", save for

        46       some matters that you have set out below?

        47       A.   Yes.
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         1

         2       Q.   We have Mr Cooper's note on the screen.  On the first

         3       page there is a comment attributed to Mr Downer:

         4

         5            ...delighted with AWB's cooperation - his

         6            feedback was that AWB had been exemplary.

         7            . Govt wd have difficulty defending AWB if

         8            we don't cooperate.

         9

        10       Are they comments that you attribute to Mr Downer during

        11       the course of the 1 June 2005 meeting?

        12       A.   Yes.

        13

        14       Q.   If we go to the next page, Mr Cooper has written:

        15

        16            AL told story.

        17            Independent QC's advice that there is no

        18            breach of UN resolutions.

        19

        20       When that note records "AL told story", to the best of your

        21       recollection, is it referring to what you said to the

        22       minister on 1 June, or is it referring to what you said at

        23       the meeting on 2 June?  In other words, what story did you

        24       tell?

        25       A.   I think it is a mixture, to be frank, Mr Agius.

        26       I think it is a bit of both.  Some of it reflects what

        27       I said, some of it reflects what others said at the

        28       meetings.

        29

        30       Q.   Well, "Independent QC's advice that there is no breach

        31       of UN resolutions", is that something that you said to

        32       Mr L'Estrange?

        33       A.   I think it is something I said to Mr Downer.

        34

        35       Q.   How are you able to keep in mind what you said to

        36       different people in the course of that day, given that you

        37       saw so many different people speaking of the same subject

        38       matter, but never exactly repeating yourself each time?

        39       A.   Well, I know that's difficult, Mr Agius, but that's my

        40       best recollection.  Generally I prepare myself, I have a

        41       set of matters that I seek to cover in all the meetings,

        42       which are the main pieces of information or knowledge that

        43       I want to convey, and it varies depending upon the

        44       questions that are asked and how the meeting goes.  But

        45       I do have a recollection of conveying that information to

        46       Mr Downer.

        47



            .11/4/06 (64)              6511     A A LINDBERG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Q.   When you were last here for so many days, Mr Lindberg,

         2       there were so many matters about which you did not have a

         3       recollection.

         4       A.   Mmm.

         5

         6       Q.   I don't want to take up time going back over them.

         7       How is it that you could express the view then, over so

         8       many days about so many matters, that you didn't have a

         9       recollection and yet, in relation to these meetings on

        10       1 June 2005, you are able to recollect not just what you

        11       said, but what you said to some and what you didn't say to

        12       others?

        13       A.   Well, Mr Agius, when I first appeared before this

        14       inquiry I was running a company.  I had not traversed any

        15       of the material, refreshed my memory.  There was a great

        16       range of documents that were put to me from years ago.

        17       I really told you the truth then as to my knowledge of

        18       those.  Since that time, of course things have changed.

        19       I am no longer the managing director of the company and I

        20       have spent considerable time reviewing documents,

        21       information, and refreshing my memory about the very events

        22       that this Commission is inquiring into.  That is why.

        23

        24       Q.   So have you refreshed your memory in relation to what

        25       you said to Mr Downer on 1 June 2005?

        26       A.   I have thought about it, yes.  I have thought about it

        27       a lot.

        28

        29       Q.   Have you looked at any documents and, if so, have they

        30       assisted in any refreshing of your recollection?

        31       A.   They have.

        32

        33       Q.   What documents did you look at to refresh your

        34       recollection of your conversation with Mr Downer on 1 June

        35       2005?

        36       A.   I looked at the briefing material that was prepared.

        37       I looked at the schedule of the meetings.  I thought about

        38       the meetings, and obviously subsequently I have had an

        39       opportunity to review the material that has been put in.

        40

        41       Q.   Review what material?

        42       A.   Material that has been - I have reviewed the letter,

        43       for example, from Mr L'Estrange, and I have also,

        44       obviously, read Mr Cooper's evidence and seen his notes and

        45       thought about those notes and the context in which those

        46       notes were made and the accuracy of those notes.

        47
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         1       THE COMMISSIONER:   Q.   Mr Lindberg, according to

         2       exhibit 500, on 1 June you were to see - I don't know if

         3       you saw all these people - Mr Williams, Minister Downer,

         4       Ms Hewitt, Mr Ginns?

         5       A.   Yes.

         6

         7       Q.   Mr L'Estrange?

         8       A.   Yes.

         9

        10       Q.   Minister Truss?

        11       A.   Yes.

        12

        13       Q.   And three other persons - Mr Keen and others - which

        14       I think did not take place, from Minister Anderson's

        15       office?

        16       A.   A meeting with Minister Anderson took place.

        17

        18       Q.   And Minister Anderson?

        19       A.   And Minister Anderson, yes.

        20

        21       Q.   So you saw that number of people --

        22       A.   Yes.

        23

        24       Q.   -- in different meetings?

        25       A.   In different meetings, but the main messages were the

        26       same.

        27

        28       MR AGIUS:   Q.   Well, we have some notes that appear to

        29       have been prepared for your meetings on 1 June.  I will

        30       come to those in a moment.  Could we go back to Mr Cooper's

        31       notes at 0004.  "Lack of due process - will get no mileage

        32       from this" - what were you reporting there?

        33       A.   I was reporting that one of our complaints, if you

        34       like, was that we thought we weren't being afforded a due

        35       process in our dealings with the Volcker committee, and we

        36       were advised that that line of argument wouldn't prove

        37       productive - in other words, don't complain about the

        38       process.

        39

        40       Q.   Who said that to you, or was that something that you

        41       had thought of yourself?

        42       A.   I think that was a view expressed, amongst others, at

        43       least by Mr Sullivan.

        44

        45       Q.   You don't attribute that to Mr Downer?

        46       A.   No, I don't.

        47
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         1       Q.   So the comments "Don't go there, can't win, don't

         2       attack Volcker" you don't attribute to Mr Downer?

         3       A.   No, I don't.

         4

         5       Q.   The next comment, "L'Estrange - parties who had taken

         6       criticism have since been left alone", do you attribute

         7       that to Mr L'Estrange?

         8       A.   Words to that effect, yes.

         9

        10       Q.   The next line, "May be better conceding", it looks

        11       like "point", "if it is 'unwitting'", was that something

        12       that you said?

        13       A.   No, I believe that's something that Mr L'Estrange

        14       said.

        15

        16       Q.   What did he say on that topic?

        17       A.   Well, we were discussing the report, and I think

        18       I said that the finding could be that the sanctions were

        19       breached, either witting or unwitting, and he said, "If it

        20       is unwitting it is better conceded, and the people that

        21       have conceded it" - you know, it might just be better to

        22       concede the point and move on.

        23

        24       Q.   Why didn't you ever concede that point, Mr Lindberg?

        25       A.   Well, I believe we did.

        26

        27       Q.   What point do you believe you conceded?

        28       A.   After the Volcker Report was published.

        29

        30       Q.   So let's get our time frame right.  Prior to the

        31       publication of the Volcker Report, the final report, you

        32       didn't concede that AWB had unwittingly breached sanctions?

        33       A.   No.

        34

        35       Q.   Why not?

        36       A.   Because that was not a view that was formed at that

        37       point.  A number of the issues had still to be revealed to

        38       us, if you like, by the Volcker committee.

        39

        40       Q.   In this note you are recorded as saying:

        41

        42            ...we have been using Alia since 80s and we

        43            are still using them.  We thought it was

        44            Jordanian co.

        45

        46       Mr L'Estrange has a note to almost that precise effect.

        47       May we take it that that is what you said to Mr L'Estrange?
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         1       A.   Yes.

         2

         3       Q.   Can you recall whether you repeated that - whether you

         4       had earlier said it to Mr Downer?

         5       A.   I can't recall whether I specifically used those words

         6       to Mr Downer.

         7

         8       Q.   The next line:

         9

        10            AL told Australian Ambassador in Iraq in

        11            2002 of using Alia.

        12

        13       Now, in your statement you say:

        14

        15            This was not a matter that was raised in

        16            the meeting with Mr Downer or other

        17            government officials on 1 June 2005.

        18

        19       A.   Yes.

        20

        21       Q.   You go on to say:

        22

        23            At the 2 June 2005 meeting I said something

        24            by way of an aside to the effect that

        25            I might have mentioned Alia to the

        26            ambassador during my trip to Iraq in August

        27            2002.

        28

        29       May we take it, then, that when you were speaking to this

        30       group you said to them that you might have mentioned Alia

        31       to the ambassador during your trip to Iraq in August 2002?

        32       A.   Yes.

        33

        34       Q.   When did you recollect that you might have mentioned

        35       Alia to the ambassador during your trip to Iraq in August

        36       2002?

        37       A.   Well, there was discussion about Alia at the meeting,

        38       and I made the comment that, yes, that might have been

        39       something raised, because I did have a discussion with him

        40       about various matters on the way in to Iraq.

        41

        42       Q.   But when did you recollect that you might have

        43       mentioned Alia to the ambassador during your trip to Iraq

        44       in August 2002?

        45       A.   I recollected that at that meeting.

        46

        47       THE COMMISSIONER:   Q.   What, in June 2005?
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         1       A.   Yes.

         2

         3       Q.   When did you first hear of Alia?

         4       A.   Sorry?

         5

         6       Q.   When did you first hear of Alia?

         7       A.   Well, I believe it was on the trip to Iraq, from the

         8       briefing I got from Michael Long on the way - on the

         9       journey over to Iraq.

        10

        11       MR AGIUS:   Q.   Mr Tilemann denies that he was told

        12       anything about Alia by any AWB person in effect during the

        13       course of your trip to Iraq in 2002.

        14       A.   Mmm-hmm.

        15

        16       MR ALLEN:   Mr Commissioner, I think Mr Tilemann's evidence

        17       was that he could not recall any such thing being said.

        18

        19       MR AGIUS:   I think it was much stronger than that.

        20       I think it was that it was unlikely that it had been said,

        21       that Alia was the name of the Queen, that if the name had

        22       been mentioned, he would have remembered it.

        23

        24       MR ALLEN:   That's true.  I concede that.

        25

        26       MR AGIUS:   Q.   No doubt you have read his evidence, have

        27       you, Mr Lindberg?

        28       A.   I haven't, actually.

        29

        30       Q.   What do you say about that?

        31       A.   Well, I said "might" because I wasn't sure.

        32

        33       Q.   Whether you had mentioned it or not?

        34       A.   That's right.

        35

        36       Q.   So you were not going to Iraq in August of 2002 to

        37       deal with issues concerning Alia, were you?

        38       A.   No.

        39

        40       Q.   You were going there to deal with the iron filings

        41       claim?

        42       A.   Amongst other things, yes.

        43

        44       Q.   In your first statement you said this at paragraph 27:

        45

        46            We met in Amman in Jordan before travelling

        47            by four-wheel drive to Baghdad.  In Amman



            .11/4/06 (64)              6516     A A LINDBERG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1            we met with the Australian Ambassador to

         2            Jordan and spoke with him about these

         3            issues and past debts owed by IGB to the

         4            Australian Government and Australian wheat

         5            growers.

         6

         7       "These issues" is a reference to what you had said in the

         8       previous sentence:

         9

        10            I received a general briefing regarding

        11            issues in the Iraq market and the history

        12            of trade with Iraq.

        13

        14       I just make the observation that, in this statement, you

        15       said nothing about any conversation with the Australian

        16       ambassador in Iraq concerning Alia when you were in Iraq in

        17       2002.

        18       A.   It is true.

        19

        20       Q.   May we take it, then, that when you made that

        21       statement you had no recollection of ever having said such

        22       a thing to the Australian ambassador in Iraq?

        23       A.   No.

        24

        25       Q.   It is not referred to in your statement?

        26       A.   You didn't ask me about the discussions I had with the

        27       minister - with the ambassador in Jordan.

        28

        29       Q.   I didn't ask you, Mr Lindberg --

        30       A.   And I didn't --

        31

        32       Q.   -- you never said anything in your statement before

        33       I asked you a single question.

        34       A.   That is true.

        35

        36       Q.   And the observation I am making is that there is no

        37       reference in your statement about having spoken to the

        38       Australian ambassador in 2002 of AWB using Alia?

        39       A.   That is true.

        40

        41       Q.   And I am asking you to reflect upon my proposition

        42       that does that mean that you didn't recollect that at the

        43       time you came to make your statement?

        44       A.   It is likely that's the case.

        45

        46       Q.   Now, working through this note of Mr Cooper, "Govt

        47       knows they are involved in this matter", what do you say
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         1       about that?  Was that a statement made during the course of

         2       your meeting with Mr Cooper and others on 2 June, which was

         3       a statement of your opinion, or Mr Trewin's opinion, or was

         4       it something said by somebody that you had met on 1 June?

         5       A.   I think it was my assessment of the situation.

         6

         7       Q.   Then the next line seems to be attributed to Mr Trewin

         8       in Mr Cooper's note:

         9

        10            They acknowledged AWB had to use Alia - no

        11            choice - would have lost market - would

        12            have not met humanitarian need.

        13

        14       Do you agree that Mr Trewin said words to that effect in

        15       the course of this meeting on 2 June?

        16       A.   I do.

        17

        18       Q.   Did anybody that you met on 1 June acknowledge that

        19       AWB had to use Alia, and that AWB had no choice?

        20       A.   That was what we were conveying, and I think our

        21       position was acknowledged in those meetings.

        22

        23       Q.   The people who met you on 1 June accepted what you

        24       said?

        25       A.   Yes.

        26

        27       Q.   And is that what you understood to be the case - that

        28       if you hadn't paid this money to Alia you would have lost

        29       the market?

        30       A.   Well, I think there was a risk that if we hadn't

        31       agreed to the terms of the business that was being put

        32       forward we may not have been doing it - yes, there was a

        33       risk.

        34

        35       Q.   This is a bit of a stronger statement than that,

        36       "would have lost market - would have not met humanitarian

        37       need".

        38       A.   I think they are Mr Trewin's words, and I think they

        39       are his assessment.

        40

        41       Q.   An assessment that was passed on on 1 June?

        42       A.   I think that's his assessment of what we put to them

        43       and their acknowledgment of that.  I don't think it is

        44       quoted as something that was specifically said.  I think it

        45       is his assessment of what we conveyed and how it was

        46       acknowledged during the course of those meetings.

        47
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         1       Q.   Was that your assessment at the time?

         2

         3       MR ALLEN:   At what time?

         4

         5       MR AGIUS:   Q.   At the time of June - the time we are

         6       speaking of, June 2005, that AWB, if it had not used Alia,

         7       would have lost the market?

         8       A.   Well, I think there was a risk of that in my mind - a

         9       risk.

        10

        11       Q.   Upon what did you base that view that there was a risk

        12       that you would lose the market if you did not use Alia?

        13       Can I put this to you as a proposition for your

        14       consideration:  we've not identified any statement,

        15       anything in writing, from the IGB which says explicitly "If

        16       you don't pay this money to Alia, we will not buy your

        17       wheat".

        18       A.   Mmm.

        19

        20       Q.   Are you aware of any such explicit statement by the

        21       IGB?

        22       A.   No, I am not, Mr Agius.  I think that's Mr Trewin's

        23       assessment of the situation.

        24

        25       Q.   I think you have said that you thought at the time

        26       that there was a risk that you would lose the market?

        27       A.   Yes.

        28

        29       Q.   Whether or not you expressed that thought on 2 June.

        30       In connection with your own thinking, Mr Lindberg, what was

        31       it that gave you to believe that there was a risk that the

        32       market would be lost if AWB had not used Alia?

        33       A.   Well, I don't think there was anything in particular.

        34       It was just that the contracts were struck on those terms,

        35       and that was the basis of the contract, and if we didn't

        36       agree to operate on those contracts then they may not have

        37       been fulfilled.

        38

        39       Q.   You see, the problem with that - and it may simply be

        40       a misunderstanding on your part, it may be something else -

        41       is that the contracts were not struck on the basis that AWB

        42       had to make the payments to Alia.

        43       A.   I understand that now, Mr Agius.

        44

        45       Q.   The very first contracts were struck before Alia was

        46       even mentioned.

        47       A.   I understand that, Mr Agius.
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         1

         2       Q.   Months before.

         3       A.   Yes.

         4

         5       Q.   Do you say that was not your understanding as at June

         6       2005?

         7       A.   I think that was the way it was being conveyed to me,

         8       yes --

         9

        10       Q.   Well, you see --

        11       A.   -- that we were required to use --

        12

        13       Q.   Was it - I am sorry, I spoke over you.  Please go on -

        14       "We were required to use"?

        15       A.   Well, that's the way it was conveyed to me by the

        16       Project Rose team, that we had to fulfil contracts on the

        17       basis of trucking, and that IGB had nominated Alia to do

        18       that trucking, and we had no choice about it.

        19

        20       Q.   That's a slightly different matter.  We need to be

        21       careful about this.  You said to me earlier in response to

        22       my questions - I should say you said to the inquiry:

        23

        24            It was just that the contracts were struck

        25            on those terms, and that was the basis of

        26            the contract, and if we didn't agree to

        27            operate on those contracts then they may

        28            not have been fulfilled.

        29

        30       Now, what we know now is that the contracts were agreed

        31       in July of 1999 - three contracts - but it wasn't until

        32       some time later that the payment mechanism for the

        33       $12 per tonne disclosed in those contracts was sorted out?

        34       A.   Yes.

        35

        36       Q.   Is it the case that it was your belief, in June of

        37       2005, that the use of Alia was a condition of those

        38       contracts at the time the contracts were struck, at the

        39       time they were agreed --

        40       A.   Yes.

        41

        42       Q.   -- in July 1999?

        43       A.   That was my understanding in June 2005.

        44

        45       Q.   And is that an understanding that you had obtained

        46       after this review which involved the 30,000 emails,

        47       numerous documents, the rigorous review that you referred
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         1       to in the memorandum that was prepared for you by others

         2       but which you signed, dated 6 May?

         3       A.   Well, this was what was being conveyed to me,

         4       Mr Agius, yes.

         5

         6       Q.   But that's quite wrong:  you acknowledge that, don't

         7       you?

         8       A.   I acknowledge that the presentation that was given in

         9       2004, when we look at it now, is more precise than that,

        10       yes.

        11

        12       Q.   A lot more precise?

        13       A.   Yes, it is.  But that was the understanding that

        14       I had, and that was being conveyed to me at the time.

        15

        16       Q.   And does that mean that even as late as June of 2005,

        17       accepting your version of events for the sake of this

        18       question, you may have been unwittingly misleading the

        19       government if you ever expressed the view that it was a

        20       condition of the contract that AWB use Alia?

        21       A.   Well, it was what I was being told and what

        22       I understood to be the case.

        23

        24       Q.   But which you now understand not to be the case?

        25       A.   That's right.

        26

        27       THE COMMISSIONER:   Q.   And according to your statement,

        28       your most recent one, you told Mr Downer that on 1 June?

        29       A.   Yes.

        30

        31       MR AGIUS:   Q.   Mr Cooper's next note is:

        32

        33            Downer - you can't be responsible for what

        34            happened to $ after it was paid to Alia.

        35

        36       Now, what is your evidence about that, Mr Lindberg?  Do you

        37       say that was said to you by Mr Downer?

        38       A.   Words to that effect, yes.

        39

        40       Q.   Was it something that you had said to Mr Downer, in a

        41       sense, "Look, we can't be responsible for what Alia did

        42       with this money after we gave it to them"?

        43       A.   No, it is something he said, Mr Agius.

        44

        45       Q.   Entirely volunteered by him?

        46       A.   Yes.  We were explaining what had occurred and he

        47       offered that observation.
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         1

         2       Q.   You appreciate that Mr Downer doesn't agree with that?

         3       A.   I do.

         4

         5       Q.   And you say he is mistaken?

         6       A.   I say he is mistaken.

         7

         8       THE COMMISSIONER:   Q.   When you say you were explaining

         9       what had occurred, what did you say?

        10       A.   I explained that we paid money to Alia, Alia was a

        11       Jordanian company, and we didn't know what happened to the

        12       money after we paid Alia.

        13

        14       Q.   And it was against that background that you say

        15       Mr Downer made the comment to which you refer?

        16       A.   Yes, it is.

        17

        18       MR AGIUS:   Q.   You referred to some briefing notes that

        19       had been prepared prior to your meetings on 1 June 2005.

        20       Can we bring up AWB.0319.0042.  Could we go to the previous

        21       document, 0041, just to put this in context.  This is an

        22       email from Mr Hargreaves of 31 May 2005, in the morning, at

        23       9.55, to Mr Stewart, yourself and Mr Trewin, attaching a

        24       revised backgrounder on wheat sales and OFF, which was not

        25       for distribution.  Then if we go to 0042, which is the

        26       document that opens when we go to this email, you will see

        27       there is "Background" on UN oil for food wheat program.

        28       This is one of the background papers that you would have

        29       received - indeed, that you did receive - before your

        30       meetings on 1 June?

        31       A.   I believe so.

        32

        33       Q.   If we bring up exhibit 500, AWB.0319.0033 --

        34

        35       MR AGIUS:   I am told, Mr Commissioner, that I have not yet

        36       tendered the email from Mr Hargreaves to Messrs Stewart,

        37       Lindberg and Trewin - AWB.0319.0041 and 0042, which is the

        38       attachment.  I tender those two pages.

        39

        40       EXHIBIT #770 EMAIL FROM MR HARGREAVES TO MESSRS STEWART,

        41       LINDBERG AND TREWIN, BARCODED AWB.0319.0041-0042

        42

        43       MR AGIUS:   Q.   This is a memo to Mr Stewart and yourself

        44       from Dr Fuller, setting out an issues brief for meetings in

        45       Canberra.  Do you see the schedule of meetings, which

        46       confirms that you were listed to meet Minister Downer

        47       before you met Mr L'Estrange.  Then if we go to the next
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         1       page, I will leave you to read 0034, 0035, 0036, 0037 and

         2       0038.

         3

         4       MR ALLEN:   I wonder if there is a hard copy of the

         5       document.

         6

         7       MR AGIUS:   This is exhibit 500.

         8

         9       Q.   Have you read through that, Mr Lindberg?

        10       A.   Yes, Mr Agius.

        11

        12       Q.   You will see that there is no reference there to AWB

        13       only becoming aware that Alia may have been part owned by

        14       the Iraqi Ministry of Transport in 2004?

        15       A.   Yes.

        16

        17       Q.   So what is it that you rely on to support your

        18       recollection of having said that to Minister Downer on

        19       1 June?  It is not in the briefing note, the background

        20       note prepared by Mr Hargreaves; it is not in the briefing

        21       notes prepared by Dr Fuller; it is not in any of the notes

        22       that were taken or that DFAT have produced as representing

        23       your conversations with Mr L'Estrange and Mr Downer on

        24       1 June?

        25       A.   Mmm.

        26

        27       Q.   What do you rely upon in relation to that

        28       recollection?

        29       A.   Well, I believe there are briefing notes prepared.

        30

        31       Q.   You recall other briefing notes, do you?

        32       A.   I believe there were, yes.

        33

        34       Q.   Which recorded that factor?

        35       A.   Well, I can't recall specifically, but these are

        36       issue-specific briefing notes, and I believe there were

        37       briefing notes prepared on the Volcker Report, which

        38       dominated the bulk of the discussions.  The infrastructure

        39       one related only to one meeting.  The contamination claim

        40       was dealt with, but a smaller issue, and the review was an

        41       issue.  We didn't touch on the review.

        42

        43       Q.   So you recall the existence of these other documents?

        44       A.   I believe there were.

        45

        46       Q.   We will keep looking for this.  There are just one or

        47       two matters I need to cover with you before I can call the
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         1       minister.  Could we bring up, please, AWB.0332.0412.  This

         2       is a memorandum from Mr Hargreaves to you, dated 25 June.

         3       You will see it says "Sunday 25 June 25".  We understand it

         4       to be a reference to 25 June 2005.  Have you had an

         5       opportunity to read this memo?

         6       A.   I have seen it.

         7

         8       Q.   If we go to under the heading "Meetings with Federal

         9       Government", the third dot point:

        10

        11            Sought their advice on impact if AWB

        12            withdrew from process.

        13

        14       Did you seek the advice of Minister Downer on that topic in

        15       your meeting with him on 1 June?

        16       A.   Look, there was discussion about - there was some

        17       discussion about ensuring that we weren't victims of our

        18       own cooperation, but I think it was pretty clear that the

        19       government was encouraging us very strongly to continue to

        20       cooperate.

        21

        22       Q.   If we go over the page, this memo refers to:

        23

        24            Reassured them that:

        25            . AWB has QC's opinion it has not breached

        26            sanctions

        27            . AWB complied with the guidelines laid

        28            down by the relevant authorities

        29

        30       And then two dot points over the page.

        31       A.   I haven't seen that yet, Mr Agius.

        32

        33       Q.   I am sorry?

        34       A.   Sorry, just that last point.  Where is that?

        35

        36       Q.   The bottom of the previous page.  There are four dot

        37       points.

        38       A.   Yes.

        39

        40       Q.   Did you make those four dot points with

        41       Minister Downer when you saw him on 1 June?

        42

        43       MR ALLEN:   Which four dot points?  I don't think he has

        44       seen the second page yet, has he?

        45

        46       MR AGIUS:   Q.   There are two at the bottom of the page,

        47       Mr Lindberg?
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         1       A.   I can see the bottom of the page, the two documents.

         2

         3       Q.   If we go over the page, there are two dot points at

         4       the top of that page.  Altogether there are four dot points

         5       under the heading "Reassured them that"?

         6       A.   I think I certainly mentioned the QC's advice.

         7       Certainly - I think the - I think certainly the first, the

         8       second and the last are accurate.  The third dot point,

         9       I think that's Mr Hargreaves' language.  I think what is

        10       more accurately conveyed is what is in the notes of

        11       Mr L'Estrange and what I have said today in relation to

        12       Mr Cooper's notes.

        13

        14       Q.   The third dot point, which you say is Mr Hargreaves'

        15       language, just so that we understand you, is that the dot

        16       point that reads:

        17

        18            AWB had no knowledge of any connection

        19            between the trucking company and the former

        20            regime during the OFF program.

        21

        22       A.   That's right.  Well, that's true, yes.

        23

        24       Q.   Is that the substance of what you said to Mr Downer?

        25       A.   I believe so, yes.

        26

        27       Q.   Did you go on to say that you had since found out that

        28       the trucking company was 49 per cent owned by the Iraqis?

        29       A.   I can't specifically recall saying that to Mr Downer,

        30       but I can to Mr L'Estrange, and I do recall mentioning it

        31       to him previously in my telephone conversation, because

        32       that was straight off the back of the matters that were

        33       being put before me by the IIC investigators, and

        34       I conveyed that at that time.  Whether I reiterated that

        35       issue with Minister Downer, I'm not sure, I may have, but

        36       I do recall discussing it with Mr L'Estrange, because we

        37       got into a deeper discussion about Alia, and that included

        38       what I conveyed to him about what I believed to be the case

        39       of its origin and its use since the 80s.

        40

        41       Q.   If we go back to the previous page, the first dot

        42       point under the words "reassured them that", at the bottom

        43       of the page:

        44

        45            AWB has QC's opinion it has not breached

        46            sanctions.

        47
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         1       Did you put any qualifications on that?

         2       A.   No, I probably expressed it in those terms.

         3

         4       Q.   As boldly as that?

         5       A.   Well, that is my understanding of the advice we had

         6       received.  Yes, I think that's - whether I said those exact

         7       words, but I think that's the sentiment that I conveyed -

         8       yes, we had advice.

         9

        10       Q.   And you didn't put any qualifications on it?

        11       A.   No.

        12

        13       Q.   Could we go to 0413.  You will see the second black

        14       dot point at the top of that page:

        15

        16            While there is concern over damage to

        17            reputation of Australia and AWB, the

        18            feedback from all parties was...

        19

        20       And if we come down to the further point:

        21

        22            Strong support came from Minister Downer

        23            who indicated he saw it as his

        24            responsibility to defend AWB.

        25

        26       What do you say about that?  Did Mr Downer say words to

        27       that effect during the course of your meeting with him?

        28       A.   I believe he conveyed that sentiment.

        29

        30       Q.   When you say "he conveyed that sentiment", what did he

        31       say?

        32       A.   Well, I believe he said we were an Australian company,

        33       that AWB has a good reputation, and I think at some point -

        34       no, I don't think it was that meeting, I think it may have

        35       been a subsequent meeting.  So I think he just made the

        36       general statement that there was strong support for AWB,

        37       and we were an Australian company and we were an important

        38       exporter.

        39

        40       Q.   Did he make that contingent upon your statements that,

        41       in effect, AWB had not breached sanctions?

        42       A.   No, he didn't make it contingent.

        43

        44       Q.   Did you understand it to be contingent upon that?  Did

        45       you understand that you had that support of Minister Downer

        46       and the government on the basis of your statements that AWB

        47       had not knowingly breached sanctions?



            .11/4/06 (64)              6526     A A LINDBERG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       A.   I think that's the case.

         2

         3       Q.   The next dot point - it is a little ambiguous - says:

         4

         5            Their view of the facts was that:

         6            . AWB had followed the process

         7            . AWB did what it was instructed to do

         8            . AWB did not know, could not have known of

         9            any connection between the trucking company

        10            and the former regime

        11

        12       Now, I appreciate this isn't your document, Mr Lindberg --

        13       A.   Mmm.

        14

        15       Q.   -- but are those three dot points matters that were

        16       raised by you during your meetings with various persons on

        17       1 June?

        18       A.   Look, I think we would have said we had followed the

        19       process as we understood it.  I would have said that no-one

        20       had raised any issues about that with us, to my knowledge,

        21       and that we weren't aware of any connection.  So I think

        22       broadly that's right.  I think the way this has been put

        23       together by Mr Hargreaves would be that he would obviously

        24       get direct feedback from the people that were at that

        25       meeting, but he would also go back and talk to particularly

        26       the people in the ministerial offices and the department,

        27       if they were involved, and get their feedback and prepare,

        28       as he has, a summary overview of what occurred and what the

        29       feedback was, so that that could be conveyed to the boards.

        30

        31       Q.   Well, Mr Hargreaves has told us how he came to compile

        32       this document, but, leaving aside your expectation of how

        33       he did it, is it your evidence that those three dot points

        34       were points that you had made during the course of your

        35       various meetings on 1 June?

        36       A.   I believe so.  But that was their feedback on what we

        37       were saying.  That's their view.

        38

        39       Q.   When you say it is their view, that is the point I am

        40       trying to get down to with you.

        41       A.   Yes, that's what I'm agreeing.  We put to them what we

        42       believe occurred, and they were agreeing.

        43

        44       Q.   Were they agreeing, in the sense that they were

        45       indicating that this was their view independently of yours,

        46       or that they were accepting your view?

        47       A.   Well, I believe they had their own view.
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         1

         2       Q.   You had said, hadn't you, words to the effect that AWB

         3       did not know, could not have known of any connection

         4       between the trucking company and the former regime?

         5       A.   I believe I would have used words like that.

         6

         7       Q.   You had said words to the effect that AWB had done

         8       what it had been instructed to do by the IGB --

         9       A.   Yes.

        10

        11       Q.   -- and used Alia?

        12       A.   Yes.

        13

        14       Q.   And you had said that AWB had followed the process

        15       that had been laid out by the UN?

        16       A.   As we understood it, yes.

        17

        18       Q.   We have a record of conversation between Mr Downer and

        19       yourself of 4 October 2005.  I am just trying to find a

        20       form of this document that I can project.  Have you seen

        21       the record of conversation for 4 October 2005?

        22       A.   I have.

        23

        24       Q.   Have you read it?

        25       A.   I have.

        26

        27       Q.   Do you agree that it is an accurate record of the

        28       substance of the conversation that passed between those

        29       present and Mr Downer on that day?

        30       A.   I believe so.

        31

        32       Q.   I will deal with that during the evidence of

        33       Mr Downer, and we will return to it later, Mr Lindberg.

        34

        35       MR AGIUS:   I see the time, Mr Commissioner.  Is that a

        36       convenient time to take a short break?

        37

        38       THE COMMISSIONER:   Yes.  I will take a short adjournment.

        39

        40       MR AGIUS:   We will return to take the evidence of the

        41       minister.

        42

        43       <THE WITNESS WITHDREW

        44

        45       SHORT ADJOURNMENT

        46

        47
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         1       <ALEXANDER JOHN GOSSE DOWNER, sworn:              [12.15pm]

         2

         3       <EXAMINATION BY MR AGIUS:

         4

         5       MR AGIUS:   Q.   Thank you, minister.  Might we have your

         6       full name for the record, please?

         7       A.   Alexander John Gosse Downer.

         8

         9       Q.   We have a statement from you.  Could we bring up,

        10       please, DFT.0028.0002.  We will resort to paper, Minister.

        11       I am just having you shown a document.  Would you confirm

        12       that that is a copy of your statement of 5 April 2006?

        13       A.   Yes, it is.

        14

        15       Q.   Your counsel has drawn to my attention two matters

        16       that require correction, as I understand it.  The first is

        17       on page 4 of your statement in the heading "Cable 10".  It

        18       is a correction of a date, a typographical error.  The date

        19       of that cable should be 6 June 2003, not 10 June, as it is

        20       recorded.  Do you agree with that?

        21       A.   Yes.

        22

        23       Q.   The next matter that was drawn to my attention is

        24       paragraph 23, on page 5 of your statement.  In the third

        25       line I have been asked to replace the word "unlikely" with

        26       the word "possible".  Is that the correction you wish to

        27       make to that statement at that place?

        28       A.   Yes, it is, Mr Agius.

        29

        30       Q.   With those corrections, do you say that the contents

        31       of your statement are true and correct to the best of your

        32       knowledge and belief?

        33       A.   Yes, they are.

        34

        35       EXHIBIT #771 STATEMENT OF ALEXANDER JOHN GOSSE DOWNER,

        36       TOGETHER WITH INDEX AND COLLECTION OF EXHIBITS TO STATEMENT

        37

        38       MR AGIUS:   Could I tender with it a copy of an index to

        39       and a collection of the exhibits to the minister's

        40       statement?

        41

        42       THE COMMISSIONER:   Yes.  They will be part of the exhibit.

        43

        44       MR AGIUS:   We will attend to the barcoding problem during

        45       the course of the luncheon adjournment.

        46

        47       Q.   Minister, I propose to move through your statement
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         1       from beginning to end, rather than stay in the chronology.

         2       I will deal first with the cables.  Can I ask you to go to

         3       paragraph 8.  This is the first of a series of cables to do

         4       with what we now know as the Canadian complaint, but

         5       in January of 2000 was not so known.  You have said in your

         6       statement that if you had been present in your office at

         7       the time the cable could have been brought to your

         8       attention and you may have read it, however your records

         9       show that you were on leave on 13 January.  Do your records

        10       show when you returned from leave?

        11       A.   I don't recall, but it would have been very soon after

        12       that day - two or three after that.

        13

        14       Q.   You go on to say:

        15

        16            I do not consider that the contents of the

        17            cable are likely to have been judged

        18            sufficiently urgent for it to have been

        19            shown to me whilst I was on leave.

        20

        21       Is urgency the only criteria that would have applied when

        22       your staff were considering whether or not to trouble you

        23       with cables whilst you were on leave?

        24       A.   Yes.  In other words, if I had to do something very

        25       specific immediately to address the issue, they would

        26       disturb me on leave with the cable, otherwise they

        27       wouldn't.

        28

        29       Q.   If it was just a matter for information, even though

        30       it might be an important matter, you would not necessarily

        31       have it drawn to your attention?

        32       A.   No.

        33

        34       Q.   What about when you returned from leave?  If the

        35       matter was otherwise important, would you expect it to have

        36       been brought to your attention as a matter that occurred

        37       whilst you were on leave but that you had not yet seen?

        38       A.   Yes, it could be.

        39

        40       Q.   Could I ask you, do you have a copy of this particular

        41       cable?

        42       A.   Yes - O.UN8311?

        43

        44       Q.   8311, yes.  No doubt you have had an opportunity to

        45       read it.  It does raise matters of considerable importance,

        46       would you not agree?

        47       A.   Yes.
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         1

         2       Q.   Would you not have expected this to have been brought

         3       to your attention when you returned from leave?

         4       A.   It could have been.

         5

         6       Q.   So it may well have been a matter that was brought to

         7       your attention?

         8       A.   It may have been.  I make the point in the statement

         9       that I received these cables that came to my office.

        10       I don't specifically recall the cables, but I was certainly

        11       aware of the issue.  I would have seen some of the cables,

        12       but which ones I would have seen six years ago I can't, of

        13       course, recall.  But I would have seen some of the cables.

        14

        15       Q.   I want you to consider these questions really on two

        16       bases.  I think it is important, with respect, to keep them

        17       both in mind:  first, on the issue of whether or not AWB

        18       was complying with sanctions; and, secondly, on the issue

        19       of whether or not Iraq was complying with sanctions.  You

        20       would agree with me, would you not, that as at January of

        21       2000, as Foreign Minister, you had an interest in the issue

        22       as to whether or not Iraq was complying with sanctions?

        23       A.   Yes, I did.

        24

        25       Q.   And it was the Australian Government's position, was

        26       it not, that Iraq should comply with sanctions and that

        27       there ought not to be a breach of those sanctions by

        28       anybody - not just Australian companies, but by overseas

        29       companies as well?

        30       A.   Certainly.  We very strongly held that view.

        31

        32       Q.   And you would have been very much aware of the risk

        33       that unless Iraq complied with sanctions it might

        34       accumulate a source of funds which it could use for other

        35       purposes?

        36       A.   Yes.

        37

        38       Q.   Now, this cable, in particular, seems to bring those

        39       two streams of thought together - one, whether or not the

        40       Iraqis are complying with sanctions, and, secondly, whether

        41       or not a significant Australian corporation was complying

        42       with sanctions.  I suppose all of those matters would tend

        43       to suggest that you would have an expectation that your

        44       staff would have brought the substance, if not the precise

        45       detail, of this to your attention?

        46       A.   Yes, and they may have done when I came back from

        47       leave.  It is just that I can't precisely remember the
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         1       cable, but they may - certainly the issue was drawn to my

         2       attention.

         3

         4       Q.   You say in your statement, in fairness to you, that

         5       you were aware, in general terms, that allegations had been

         6       made in relation to Australian wheat exports to Iraq, and

         7       that they were being addressed by the department.  Did you

         8       monitor the way in which the department was addressing

         9       those issues?

        10       A.   I monitored the issue.

        11

        12       Q.   Did you make it a point of having somebody in your

        13       office attend to other cables that related to that issue?

        14       A.   Somebody in my office was responsible for the

        15       Middle East and for Iraq, and he would have followed that

        16       issue in some detail.

        17

        18       Q.   Well, if we follow the chain of cables that relate to

        19       this, perhaps somewhat puzzlingly the UN seem to have

        20       accepted that this issue was resolved within a few months

        21       of the issue having been raised.  Was that factor brought

        22       to your attention?

        23       A.   Yes, it was.

        24

        25       Q.   The inquiry has come to closely analyse that cable

        26       traffic.  We recognise that it may be that the UN was

        27       mistaken in relation to the resolution of that issue.  Was

        28       that a conclusion that you or anybody in your office came

        29       to?

        30       A.   No, it wasn't.

        31

        32       Q.   Did you have anybody in your office who had the

        33       responsibility for, in effect, monitoring AWB - and by that

        34       I don't mean acting as policeman, but being the, dare I use

        35       the phrase, pointman in relation to AWB - should issues

        36       arise touching on AWB?

        37       A.   Two people.  One of them would have been responsible

        38       for economic issues more broadly, international economic

        39       issues, and that person would have had some interest in AWB

        40       in a commercial sense, though not very active involvement.

        41       More relevantly, the person in my office who had

        42       responsibility for the Middle East would have focused on

        43       this issue.

        44

        45       Q.   Do you know whether anybody followed up on the issue

        46       which was raised in this first cable from Bronte Moules

        47       dealing with the breach of the sanctions regime by Iraq?
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         1       A.   Well, I know that the department did.

         2

         3       Q.   Well, did they follow up on it independently of the

         4       suggestion that AWB was breaching sanctions?

         5       A.   They monitored - the department monitored the broader

         6       issue of sanctions, and it was a matter of interest to us,

         7       yes.

         8

         9       Q.   Do you know whether or not anybody within your

        10       department went to AWB and said, looking at this cable,

        11       "Are you paying a sum of US$14 per metric tonne to anybody

        12       in connection with your shipments"?

        13       A.   I know Bob Bowker spoke to AWB about it.

        14

        15       Q.   Were you aware at the time that he was going to do

        16       that, or did you learn of that afterwards?

        17       A.   I have learnt of that afterwards, but I would have

        18       assumed at the time, given the delegated authority that the

        19       department had, that they would follow up on these matters

        20       within the constraints of their powers.

        21

        22       Q.   Would you have expected your department to have

        23       drilled down into this information?

        24       A.   As best they could.

        25

        26       Q.   To have asked AWB specifically whether or not it was

        27       in fact paying $14 a metric tonne?

        28       A.   Yes.

        29

        30       Q.   To ask whether or not it was banking any money into an

        31       account in June?

        32       A.   Yes.  I would expect them to raise the issues raised

        33       in the cable.

        34

        35       Q.   Did you ever receive a report independently of this

        36       cable traffic that those particular issues had been raised

        37       with anybody at AWB?

        38       A.   I don't recall receiving an independent report, but

        39       that might be doing someone an injustice.

        40

        41       Q.   Well, we have not been able to locate one.

        42       A.   Certainly not a written one.

        43

        44       Q.   Was that the adviser that you had who was assigned to

        45       follow Middle East matters?

        46       A.   Yes.

        47
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         1       Q.   Did you conclude, following the cable traffic which

         2       resulted from Bronte Moules' cable, that your officers in

         3       DFAT were satisfied that AWB had not been acting in breach

         4       of sanctions?

         5       A.   Yes.

         6

         7       Q.   May I ask you to go to page 4, paragraph 16 of your

         8       statement.  You there deal with cable 9, which is CH959899,

         9       of 6 June 2003.  You say this:

        10

        11            I do not have a specific recollection of

        12            having received or read this cable or of it

        13            otherwise being brought to my attention.

        14

        15       But you do not, in this paragraph, in the way in which you

        16       have in others, go on to say whether or not you believed it

        17       to be likely or unlikely that you had seen the cable or had

        18       the substance of it brought to your attention.  Do you have

        19       an opinion on that?

        20       A.   I am just looking for the cable, I am sorry.

        21

        22       THE COMMISSIONER:   Q.   I think it is at page 17 of the

        23       annexures.

        24       A.   Page 17.  Thank you.  Do you mind if I just have a

        25       quick read of it before I answer your question?  I don't

        26       recall it being brought to my attention, but it is possible

        27       it could have been.  I have tried to answer the questions

        28       very literally - that is, do I have a specific recollection

        29       of seeing that cable, as distinct from whether I think the

        30       cable could have been brought to my attention.  Certainly

        31       cables could have been brought to my attention.

        32

        33       MR AGIUS:   Q.   I will just have it brought up on the

        34       screen so that others can follow this.  Could we bring up,

        35       please, DFT.0028.0032.  This is an outgoing cable from

        36       Canberra to Washington, copied to Baghdad.  Some questions

        37       were asked of Minister Vaile yesterday about his practice

        38       in relation to outgoing cables.  Were they treated

        39       differently to incoming cables in your office?

        40       A.   Yes, in this one respect, that I less often see

        41       outward cables.  I do occasionally see them, though,

        42       I wouldn't say I never see them.  I couldn't rule out

        43       having seen this cable, but I was certainly aware of the

        44       issue.

        45

        46       Q.   It is the issue that I really want to ask you about,

        47       although the cable picks up on some matters relating to it.
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         1       This was the complaint by US Wheat Associates that, in

         2       effect, AWB had sold wheat at inflated prices.

         3       Minister Vaile had responded strongly in relation to that

         4       allegation, and he confirmed to the inquiry yesterday that

         5       he did that based upon denials by AWB.  Minister Vaile did

         6       that as a representative of the government, not just in any

         7       personal capacity.  So I take it that you, as well, were of

         8       the view that AWB should be defended against the US Wheat

         9       Associates' complaints?

        10       A.   On the basis of the information that I had at the

        11       time, Mr Agius, it was my view that these allegations being

        12       made by US Wheat Associates were designed to enable US

        13       Wheat Associates to discredit AWB Limited in order to get

        14       access into the Iraq market.  This was after the fall of

        15       Saddam Hussein's regime, at a time when we thought that

        16       there would be heated competition between the US Wheat

        17       Associates and AWB Limited in order to gain access into the

        18       Iraqi market.  My view about AWB was formed not just from

        19       what AWB had said during the sanctions regime, which of

        20       course, by this time, had come to an end.  My view of AWB

        21       was also formed by the United Nations, in the sense that

        22       the United Nations had never at any time during the

        23       sanctions regime concluded that AWB Limited was in breach

        24       of the sanctions.

        25

        26       Q.   Did you have the allegations - that is, US Wheat

        27       Associates' allegations - investigated beyond calling for a

        28       response from AWB?

        29       A.   Not at that time.

        30

        31       Q.   Did you rely upon denials by AWB?

        32       A.   I relied on more than denials by AWB in relation to

        33       those specific allegations.  I relied on my knowledge of

        34       AWB's record - the knowledge I had at that time, of

        35       course - of AWB's record in Iraq during the sanctions

        36       regime as determined by the United Nations.  That is, that

        37       at no time had the United Nations concluded, in all of

        38       those years, that AWB Limited had been acting in breach of

        39       the sanctions regime.  So not just AWB's word.

        40

        41       Q.   Now, you have mentioned that this was in the period

        42       after the allied forces had entered Iraq in March of 2003.

        43       May we take it that Australia and the US were looking to

        44       Iraq as a market?

        45       A.   Well, that was a very minor consideration, but it was

        46       a consideration.

        47
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         1       Q.   I am not saying that it was a consideration - I am not

         2       asking you to justify the invasion of Iraq on that basis,

         3       or the entry into Iraq on that basis.

         4       A.   I don't want to leave that impression.

         5

         6       Q.   No.  I am sure there are easier ways to make money for

         7       Australia.  But, that having transpired, by the time we get

         8       to June of 2003 the CPA was in control in Iraq, there was a

         9       plan in place to hand over control to an independent

        10       democratic government in Iraq.  That would mean that

        11       markets in Iraq would become available for the rest of the

        12       world.  Did you not have a strong view that Australia

        13       should be represented in that market, and in particular

        14       that AWB should be represented in that market?

        15       A.   Yes.  I had a strong view that Iraq had been a very

        16       good wheat market for Australia for some say up to

        17       50 years, but certainly in my time as the foreign minister

        18       it had been a very good wheat market for Australia, and

        19       I didn't want to lose too much of that market.

        20

        21       Q.   Well, in that connection, would you not - and when

        22       I say "you", I am including your office - have been

        23       interested to know the detail of any material that came out

        24       of the CPA concerning prioritising of contracts in Iraq and

        25       the letting of future contracts?

        26       A.   We would have.

        27

        28       Q.   Can I take you, in that connection, to your statement

        29       at paragraph 21, wherein you deal with cable 14, of 23 June

        30       2003.  This is at page 0006 of your statement.  You say:

        31

        32            I do not have a specific recollection of

        33            having received or read this cable or of it

        34            otherwise being brought to my attention.

        35            Having regard to its contents, I consider

        36            that it is unlikely that it was...

        37

        38       THE COMMISSIONER:   No, "possible".  That was changed.

        39

        40       MR AGIUS:   No, that was a change in paragraph 23,

        41       Mr Commissioner.  I may not have made that clear.

        42

        43       THE COMMISSIONER:   I am sorry, yes.

        44

        45       MR AGIUS:   Q.

        46

        47            Having regard to its contents, I consider



            .11/4/06 (64)              6536     A J G DOWNER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1            that it is unlikely that it was provided to

         2            me, particularly in light of the fact that

         3            it deals with communications at a low

         4            level.

         5

         6       Now, can I ask you, Minister, to turn to your copy of that

         7       cable - and we will have it brought up - DFT.0028.0047.

         8

         9       MR ROBERTSON:   And I think it is page 32.

        10

        11       MR AGIUS:   Q.   Yes, it is paginated page 32 in the bottom

        12       right-hand corner.  On one view it deals with matters at a

        13       low level, Minister, but would you not agree that this

        14       cable was an important one, being, as it was, a

        15       communication from what is said to be the small new office

        16       of the CPA in Iraq, and that it dealt with the

        17       prioritisation of contracts?

        18       A.   No, I wouldn't, because this was information provided

        19       by a captain in the US army, a junior officer in the US

        20       army, to somebody in our Mission.  It might have been

        21       useful information for the department, but if there were

        22       specific concerns and allegations of a grave nature, they

        23       would be raised at a higher level in the Coalition

        24       Provisional Authority, and they would be raised, of course,

        25       at a higher level with the coalition partners.

        26

        27            Let me just make the context of this absolutely clear,

        28       too.  This is after the fall of Saddam Hussein's regime.

        29       This is after the lifting of the sanctions - the sanctions

        30       are no longer in place - and this is when the Coalition

        31       Provisional Authority is starting to put things together,

        32       starting to get set up.  There is a great deal of work to

        33       do to sift through Saddam Hussein's regime's papers and

        34       information that that regime had before any conclusions and

        35       hard and fast conclusions about the activities of that

        36       regime could be drawn.  This is a very preliminary point of

        37       view that is being put here by a junior officer from the US

        38       army.

        39

        40       Q.   It was also a time when AWB had shipments on the water

        41       in respect of contracts that it was trying to complete or

        42       execute; would you agree with that?

        43       A.   Yes.

        44

        45       Q.   And at a time when AWB had come to the Australian

        46       Government and, in effect, presented it with the problem

        47       that there was wheat on the water that was needed in Iraq
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         1       so that people could be fed --

         2       A.   Mmm.  Yes.

         3

         4       Q.   -- and the problem of how to finance that wheat?

         5       A.   Yes.

         6

         7       Q.   So Australia had an interest in seeing that contracts

         8       that had been agreed under the Saddam Hussein regime were

         9       given priority by the CPA; would you agree with that?

        10       A.   Yes, I would.

        11

        12       Q.   And not just the hard, cold, fiscal interest in

        13       getting money for the wheat, but in ensuring that that

        14       humanitarian aid was available to the Iraqis - you would

        15       agree with that?

        16       A.   Yes, I would.

        17

        18       Q.   And it would not have been lost on DFAT that this

        19       could only stand Australia in good stead when there came a

        20       time when Australia would be dealing directly with the

        21       Iraqis and hoping to sell more wheat; would you agree with

        22       that?

        23       A.   Yes.

        24

        25       Q.   Isn't that all the more reason why somebody in your

        26       office ought to have read beyond the rank of captain and

        27       drawn this cable to your attention?

        28       A.   No, I don't think so.  I defend both my office and my

        29       department.  I think in this particular case this was very

        30       preliminary information.  In relation to the two shipments

        31       of wheat on the water going to Iraq that we had been

        32       dealing with, new contracts were negotiated.

        33

        34       Q.   This cable is about the renegotiation of contracts to

        35       which that wheat related - do you appreciate that?

        36       A.   But the contracts were - well, I don't recall the

        37       exact date of the contracts being renegotiated, but the

        38       contracts were overall renegotiated, and Saddam Hussein's

        39       regime no longer existed.

        40

        41       Q.   I believe they were not renegotiated under the World

        42       Food Programme until at least September of 2003?

        43       A.   Well, there was an initial negotiation involving

        44       AusAID.

        45

        46       Q.   Involving AusAID?

        47       A.   Ultimately the World Food Programme did take over the
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         1       contract.

         2

         3       Q.   Yes.  Well, the point I am coming to is this:  you

         4       will have observed that there was the complaint that was

         5       the subject of Bronte Moules' cable.  There is now a cable

         6       which provides material which is consistent with the

         7       complaint in Bronte Moules' cable, in that this cable

         8       speaks of kickbacks and again of an inflation of contracts,

         9       in circumstances where it says that all contracts carried

        10       an inflated price.  Is it the case that nobody within your

        11       office or your department brought those two matters

        12       together and then brought them to your attention?

        13       A.   No, they didn't, but remember, if I could make a point

        14       about this, those two incidents - and you are talking of

        15       only two incidents - were separated by three and a half

        16       years, a long period of time, and the first incident, the

        17       Canadian Wheat Associates complaint, had been resolved to

        18       the satisfaction of the United Nations.

        19

        20       Q.   Two weeks or three weeks before this cable - this

        21       cable is 23 June 2003 - I can't remember the precise date,

        22       but in the first week of June, or thereabouts, we had the

        23       US Wheat Associates complaining that there were inflated

        24       prices for wheat.  That was an issue that had been brought

        25       to your attention.  Now we have a statement from the CPA,

        26       albeit through Captain Puckett, that all contracts had been

        27       inflated by a figure of about 10 per cent.  Ought not

        28       somebody within your department have put together the US

        29       Wheat Associates' complaint and this cable and drawn them

        30       to your attention?

        31       A.   Somebody in my department did assess this cable,

        32       though I confess to you I only know of this cable and the

        33       assessment of it by the department through the proceedings

        34       of the Commission, but somebody from my department did

        35       assess this cable and drew the conclusion, as I understand

        36       it, that this was very preliminary information and that

        37       much more information would be required from the Coalition

        38       Provisional Authority before it was possible to draw any

        39       hard and fast conclusions.

        40

        41       Q.   Are you referring there to Zena Armstrong?

        42       A.   Yes.

        43

        44       Q.   Was that assessment brought to your attention at the

        45       time?

        46       A.   No, it wasn't.

        47
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         1       Q.   May we take it from your statement that nobody brought

         2       this cable together with the US Wheat Associates' complaint

         3       to you for your information --

         4       A.   No, they didn't.

         5

         6       Q.   -- or for your own view?

         7       A.   No, they didn't.

         8

         9       Q.   Can I bring you to paragraph 23 of your statement.

        10       This is cable 16, of 22 October 2003.

        11

        12       MR ROBERTSON:   It is page 35, I think.

        13

        14       MR AGIUS:   Q.   I think you will find it at paginated

        15       page 35.  This is the paragraph to which we have made the

        16       change, "unlikely" to "possible".  In the light of other

        17       evidence in your statement, you make that change because

        18       you observed that this cable emanated from Washington?

        19       A.   Not so much that it emanated from Washington - and it

        20       emanates, I think, from the agriculture people perhaps in

        21       our embassy in Washington or the trade - something like

        22       that, but I think the agriculture people from our embassy

        23       in Washington - but because there is an issue here of

        24       congressional activity.  So I think it is possible it was

        25       drawn to my attention.

        26

        27       Q.   Do you have the cable open?

        28       A.   Yes.

        29

        30       Q.   Could we bring it up, please?  It is DFT.0028.0050.

        31       Can I ask you to look at the summary, which speaks of a

        32       letter circulating within Congress addressed to the

        33       President expressing concern about high prices received for

        34       wheat exports to Iraq under the Oil-for-Food Program.  The

        35       letter urges the President to raise this matter with the

        36       Prime Minister - "Request Canberra move quickly to contact

        37       AWB Limited encouraging them to make a formal public

        38       statement."  Do you know whether anybody within your

        39       department or your office acted on this and brought it to

        40       your attention?

        41       A.   Well, as I say, it is possible I read the cable, but

        42       beyond that it wasn't, to my recollection, brought to my

        43       attention.

        44

        45       Q.   Do you know whether anybody put this allegation

        46       together with the Captain Puckett information and the US

        47       Wheat Associates allegation, the last two pieces of
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         1       information dating from June of the same year?

         2       A.   No, I don't know.

         3

         4       Q.   Can you see the pattern?  We have all read about it in

         5       the press.  There is a complaint in January of 2000, which

         6       admittedly appears to be resolved - the UN accept.  Whether

         7       they did that accurately or not, they nevertheless accepted

         8       the response that they were given as putting an end to that

         9       complaint.  But then in 2003 we have the US Wheat

        10       Associates' complaint.  We have the fact that the CPA has

        11       evidently identified that every contract under the

        12       Oil-for-Food Program after a particular point in time had a

        13       kickback of 10 per cent included in it - that is, had an

        14       inflated price of 10 per cent - and now, in October of

        15       2003, there is another complaint that there were

        16       artificially high prices for wheat - Australian wheat.  It

        17       seems somewhat strange that nobody at DFAT ever put all of

        18       these things together and went to AWB and said, "Give us a

        19       firm breakdown of your pricing.  Are you paying any money

        20       into bank accounts at the behest of the Iraqis?  Is there

        21       any fat in this pricing that can't be explained in

        22       commercial terms?" Do you understand why there might be

        23       disquiet that nobody has put those matters together?

        24       A.   Well, I understand that DFAT certainly had, during the

        25       life of the sanctions, during what is called "the relevant

        26       period", had discussions with AWB Limited about this

        27       matter, particularly in the context of the Canadian

        28       complaint in 2000.  Subsequently, we're talking here about

        29       the period after the fall of Saddam Hussein's regime, when

        30       of course no kickbacks by definition would ever be paid

        31       again to Saddam Hussein's regime, and so allegations were

        32       being made, and these are allegations, allegations often

        33       without - well, allegations without evidence were being

        34       made, including against AWB Limited in the United States,

        35       effectively allegations made by their most - well, their

        36       most enthusiastic competitor, if I could put it politely.

        37       So I think obviously people in the department would have

        38       taken that into account.

        39

        40       Q.   But it does appear that nobody up to this point in

        41       time did any more than accept denials from AWB?

        42       A.   Well, with the greatest of respect, the department

        43       doesn't have any legal authority to - and it is important

        44       to make this point:  the department doesn't have the legal

        45       authority to go into AWB Limited and access all of their

        46       files and information.  The only scope that would have been

        47       available to the department would be to refer the matter to
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         1       the Federal Police, and to refer the matter to the Federal

         2       Police requires substantial evidence.

         3

         4       Q.   But long before referring the matter, or even

         5       considering referring the matter to the Federal Police, the

         6       department might have asked for a breakdown of all of the

         7       additional charges that AWB referred to, by description,

         8       but without nominating sums.

         9       A.   Well, I'm not sure of the exact detail of what

        10       information the department sought from AWB Limited, but

        11       they had a lot of contact with AWB Limited and they

        12       obviously were able to ask for information.  I get the

        13       impression that AWB Limited wouldn't have thrown a great

        14       deal of light on this question.

        15

        16       Q.   Does it surprise you that no such information was

        17       sought, nor was any such information provided by AWB?

        18       A.   Well, I am in a situation today where I know an

        19       enormous amount more than I knew way back then.  What would

        20       have I thought at the time, no, but today I have the

        21       benefit of hindsight, and so does the department.  But

        22       I think throughout this affair the department, on the basis

        23       of the information it had at the time, and operating on the

        24       assumptions that it was working on and the assumptions that

        25       the UN had cleared AWB Limited of an allegation, that AWB

        26       Limited had consistently denied allegations that had been

        27       made against it - the department's judgment was that

        28       allegations were not well founded.

        29

        30       Q.   Well, in that connection, can I bring you to your

        31       paragraph 33, at DFT.0028.0008, where you speak of the

        32       policy of the Australian Government and what you did after

        33       you took up office at Minister For Foreign Affairs in 1996,

        34       following the practice of your predecessor and renewing the

        35       delegations of your functions as Minister For Foreign

        36       Affairs under regulation 13CA.  Now, in that connection can

        37       I draw your attention to a ministerial submission that we

        38       have dating from 7 May 1996.  It is exhibit 535.  It is

        39       DFT.0010.0101.  I can provide you with a hard copy of that.

        40       A.   Yes, could I have a hard copy of that?

        41

        42       Q.   Could I ask you to look through it, and can I draw

        43       your attention, in particular, to paragraph 15.

        44       A.   Do you mind if I take a moment to read it?

        45

        46       Q.   No, no, please do.

        47
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         1       MR AGIUS:   Is that a convenient time to take the

         2       adjournment, Mr Commissioner?  It is a long memo and

         3       perhaps the minister can read it between now and 2 o'clock

         4       and we will return to it then.

         5

         6       THE COMMISSIONER:   Yes, very well.  We will adjourn until

         7       2 o'clock.

         8

         9       LUNCHEON ADJOURNMENT

        10

        11
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         1       UPON RESUMPTION:

         2

         3       MR AGIUS:   Q.   Minister, have you had an opportunity to

         4       read the ministerial submission of 7 May 1996?

         5       A.   Yes, I have.

         6

         7       Q.   We've also been able to locate an exhibit which refers

         8       to a discussion that this ministerial submission itself

         9       refers to on the last page.  Could we bring up

        10       DFT.0010.0104.  We see "please discuss" has been circled.

        11       Is that your handwriting?

        12       A.   Yes, it is - not at the bottom of the page, but

        13       "please discuss" has been circled by me, as has "agreed"

        14       and the submission has been signed and dated by me, but the

        15       writing at the very bottom is not my writing.

        16

        17       Q.   We have a further minute dated 16 May 1996, which

        18       would appear to refer to that manuscript note.  We have it

        19       as exhibit 629.  Could we bring up, please, DFT.0010.0109.

        20       This would appear to be a minute which refers to a

        21       telephone conference which you had on 16 May, and the

        22       minute purports to record your views and the substance of a

        23       discussion that you had during the course of that telephone

        24       conference.

        25       A.   Yes.  I mean, look, this was 10 years ago.  I can't -

        26       it does look as though it is, yes.

        27

        28       Q.   Well, I've just showed you that to try to put this in

        29       some context for you.  I appreciate that it's a long time

        30       ago.  The point of my question, though, was to draw your

        31       attention to paragraph 15 of the ministerial submission,

        32       the relevant portion of which would seem to be "That

        33       committee has made it clear that the responsibility for

        34       determining whether a given transaction complies with the

        35       sanctions regime lies with exporting countries but that the

        36       Security Council reserves the right to disapprove of

        37       transactions".  This was, of course, the situation in May

        38       of 1996.  If we could look at the regulations themselves,

        39       we have them at about that time very handily recorded in a

        40       letter from the Office of General Counsel.  I'll see if we

        41       can bring that up - ACS.0001.0083 under the heading

        42       "Background" you'll see regulation 13CA of the Customs

        43       (Prohibited Exports) Regulation is set out.  Subclause (2)

        44       reads:

        45

        46            The Minister of State for Foreign Affairs

        47            and Trade...may grant a permission for the
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         1            exportation of specified goods, or goods of

         2            a specified kind, where the exportation

         3            without the permission would contravene

         4            subregulation (1), if the Minister is

         5            satisfied that permitting the exportation

         6            will not infringe the international

         7            obligations of Australia.

         8

         9       Would you just accept from me that that was the regulation

        10       that applied during the course of the Oil-for-Food

        11       Program --

        12       A.   Yes.

        13

        14       Q.   -- and, as we understand it, the delegations that you

        15       signed permitted, as was the usual course, senior officers

        16       of DFAT who had been so delegated to carry out the function

        17       of being satisfied that is referred to in this regulation?

        18       A.   Yes.

        19

        20       Q.   In Mr Pierce's note of May 1996 he expresses or

        21       records the fact that the committee had made it clear that

        22       the responsibility for determining whether a given

        23       transaction complies with sanctions lies with the exporting

        24       country.  That would appear to be reflected in these

        25       regulations, in that the minister has to be satisfied that

        26       permitting the exportation will not infringe international

        27       obligations.  How did you understand that satisfaction to

        28       be reflected by DFAT during the course of the Oil-for-Food

        29       Program?

        30       A.   Well, there was a variation not to the regulation but

        31       to the method by which this system operated, and that was

        32       as a result of the passage of Security Council Resolution

        33       986.  Under Security Council Resolution 986 the United

        34       Nations established an Office for the Iraq Program, and

        35       this office had the task, amongst other things, of vetting

        36       particular contracts.  So other than the obligations to the

        37       Commonwealth of Australia under this regulation and under

        38       the Customs Act, this submission was prior to the passage

        39       of Security Council Resolution 986, but after the passage

        40       of Security Council Resolution 986 there was the additional

        41       factor, which was the vetting of the contracts by the

        42       United Nations Office of Iraq Program, the Iraq program.

        43

        44       Q.   When Resolution 986 was passed, what did you expect

        45       DFAT officers to look for in order to be satisfied that

        46       permitting the exportation of goods - in this case,

        47       principally wheat - would not infringe international
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         1       obligations of Australia?

         2       A.   First of all, I expected them to uphold the law of

         3       Australia and international law.  Secondly, they had to

         4       establish that the product being exported was not a product

         5       which was in breach of the sanctions regime - that is, not

         6       a product which was dual-use technology, or armaments, or

         7       whatever, was banned - in other words, it was a product

         8       that was permissible for export, such as humanitarian goods

         9       and medicines.

        10

        11       Q.   And beyond that?

        12       A.   Beyond that the third point I'd make is that they

        13       should look at the contract and make sure that the contract

        14       complies.

        15

        16       Q.   Some DFAT officers have given evidence which really,

        17       when summarised, boils down to no more than this, that DFAT

        18       regarded itself as a post box for the transmission of

        19       contracts and applications for approval to the

        20       United Nations.  Now, in the chain of events, even if

        21       acting only as a post box, that would occur before the

        22       United Nations approval.  Did you see any role for the

        23       United Nations approval on the issue of whether or not the

        24       minister, or the delegate, was satisfied that permitting

        25       the exportation would not infringe the international

        26       obligations of Australia?

        27       A.   I'm sorry, I don't quite understand your question, if

        28       you wouldn't mind rephrasing it for me.

        29

        30       Q.   Well, as we understand the process, contracts were

        31       signed - let us detail only with the wheat contracts -

        32       between the AWB and the IGB, a copy of the contract,

        33       together with an application form, was provided to the DFAT

        34       office in Canberra, it was then sent to the Mission in New

        35       York and then passed to the United Nations.  It was

        36       approved by the United Nations, and that approval was noted

        37       on a document which was provided to the Mission.  It was

        38       after that that a certificate issued pursuant to regulation

        39       13CA noting the satisfaction of the delegate, which

        40       permitted the exportation.  Now, if one looks at

        41       Mr Pierce's note, it seems fairly well spelt out that at

        42       that time DFAT was taking, or was advised to take, a more

        43       positive role in vetting of contracts and applications even

        44       before they were forwarded to the United Nations.

        45       A.   At the time of Mr Pierce's note there was no other

        46       vetting.  Subsequent to the passage of Security Council

        47       Resolution 986 there was the vetting by the United Nations
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         1       and the export was approved in Australia after not only the

         2       department had seen the contract and ensured the contract

         3       was consistent with Australia's obligations, passed the

         4       contract to the United Nations and the United Nations then

         5       vetted the contract through the expertise that the United

         6       Nations had.  In those circumstances, an export permit was

         7       issued.

         8

         9       Q.   So if the delegate saw the approval from the United

        10       Nations, did you regard that as reasonable satisfaction

        11       that permitting the exportation would not infringe the

        12       international obligations of Australia?

        13       A.   Yes, but with a qualification that it wouldn't have

        14       come back from the United Nations if in the first place the

        15       material that the department sent to the United Nations

        16       wasn't compliant with Australian regulations.

        17

        18       Q.   I understand that.  You didn't set up within DFAT any

        19       group which had the capacity or expertise to examine, for

        20       example, AWB contracts to see whether or not the

        21       contractual provisions complied with United Nations

        22       sanctions?

        23       A.   No, but the Department of Foreign Affairs and Trade

        24       wouldn't have great expertise in terms of specific

        25       contracts of that kind, but you're right, we did not set

        26       that up.

        27

        28       Q.   Did you regard it as necessary to do that in order for

        29       Australia to comply with its international obligations?

        30       A.   No, I didn't.  I thought the way the department

        31       handled the whole process was entirely appropriate.

        32

        33       Q.   Did you believe that the United Nations had such

        34       expertise?

        35       A.   Yes, I did.  They also had people, as I understood it,

        36       on the ground in Iraq, which of course was critical to an

        37       understanding of this whole process, because insofar as

        38       there could be infringements of the sanctions regime, those

        39       infringements could take place within Iraq, and Australia

        40       had no access to Iraq during that period, or very little

        41       access - certainly not sufficient access.

        42

        43       Q.   There are a number of other matters that I want to

        44       deal with.  They seem to be discrete matters.  You have

        45       provided as an annexure to your statement diary entries,

        46       one of which is for 7 March 2005.  We have a note "12.15pm

        47       received telephone call from Andrew Lindberg, AWB.
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         1       Adviser:  Innes Willox", and then there's a coded entry.

         2

         3       MR ROBERTSON:   Page 132.

         4

         5       MR AGIUS:   Q.   We have no summary as to the conversation

         6       that followed.  Do you have any recollection of that

         7       conversation, Minister?

         8       A.   I have only a very distant recollection, surprisingly.

         9       It's a long time ago.  But I do have a recollection that a

        10       few days earlier I'd spoken to Mr Stewart, the chairman of

        11       AWB Limited, to emphasise to Mr Stewart the importance of

        12       complying with the Volcker Inquiry's requests, and I spoke

        13       to Mr Lindberg around that time, so I assume this is the

        14       conversation, along similar lines, that I wanted AWB

        15       Limited fully to cooperate - I mean, I appreciated it was a

        16       private company and the government couldn't order it to,

        17       but I wanted AWB Limited fully to cooperate with the

        18       Volcker Inquiry and to tell the Volcker Inquiry the truth.

        19

        20       Q.   Did you make any notes of the conversation that you

        21       had with Mr Lindberg?

        22       A.   No, I didn't - not that I can find, and not that I

        23       recall.

        24

        25       Q.   Can we bring up, please, WST.0038.0171.  This is a

        26       copy of a supplementary statement provided by Mr Lindberg

        27       last evening.

        28       A.   I still have Regulation 13CA on my screen.

        29

        30       Q.   I'll provide you with a copy of it, Minister.  Can I

        31       ask you to read the first five paragraphs.

        32       A.   Yes.

        33

        34       Q.   Mr Lindberg has said that he recalls raising with you

        35       a number of matters and, in particular, the matters listed

        36       in paragraph 4.  I want to take you through them.  The

        37       first was that the IIC was pleased with the level of

        38       cooperation that AWB had provided.  To the best of your

        39       recollection, did you have such a conversation with

        40       Mr Lindberg on that topic?

        41       A.   On that topic, yes, to the best of my recollection -

        42       certainly about the IIC, and cooperation with IIC, the

        43       importance that the government placed on AWB Limited

        44       cooperating and telling the truth to the IIC, and he may

        45       well have said that they were pleased with the level of

        46       cooperation that AWB Limited had provided.

        47
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         1       Q.   He said, further, that he spoke to you on that

         2       occasion about the fact that the IIC was inquiring into the

         3       Jordanian trucking company Alia.  What do you say about

         4       that?

         5       A.   I don't recall him saying that.

         6

         7       Q.   You have set out in your statement when it was that

         8       you believe you first learnt of reference to a Jordanian

         9       trucking company and when it was that you believe that you

        10       were first informed that the name of that company was Alia.

        11       What do you say about that evidence, given Mr Lindberg's

        12       evidence that he says he told you that the IIC was

        13       inquiring into the Jordanian trucking company Alia?

        14       A.   I stand by my statement.

        15

        16       Q.   He goes on to say that he said to you that the IIC may

        17       allege that money paid to the trucking company found its

        18       way back to the old regime because they said - that is, IIC

        19       said - that Alia was part owned by the government of Iraq.

        20       Did you learn that information in the course of your

        21       conversation with Mr Lindberg on 7 March 2005?

        22       A.   I'd be fairly confident I didn't.

        23

        24       Q.   To the best of your recollection, if you had learnt it

        25       on that day, would that have been the first time you heard

        26       any such information?

        27       A.   I suppose it would have, particularly that the money

        28       had gone to the Iraqi regime, and I'd say this, that if I

        29       had been told that, I would have transmitted that

        30       information to someone else and/or made a note of it.

        31

        32       Q.   Did you transmit it to anybody else or make any note

        33       of it?

        34       A.   No, I don't think I did.  No, I'm pretty sure I didn't

        35       make a note of it, and I don't recall having any discussion

        36       with anybody about the conversation.  I could have done,

        37       but I don't recall it.

        38

        39       Q.   At paragraph (d) Mr Lindberg's evidence was that AWB

        40       had only become aware of this possible connection after the

        41       Oil-for-Food Program ended; in other words, that AWB had

        42       only become aware that Alia was part owned by the

        43       government of Iraq after the Oil-for-Food Program had

        44       ended.  Did Mr Lindberg give you that information?

        45

        46       MR ROBERTSON:   I was going to say, this is what was said

        47       by Mr Lindberg on this occasion, rather than a freestanding
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         1       proposition.

         2

         3       MR AGIUS:   Q.   I'm still going through what it is that

         4       Mr Lindberg says he said to you.

         5       A.   I understand.

         6

         7       Q.   Did Mr Lindberg tell you that AWB had only become

         8       aware of a connection between Alia and the government of

         9       Iraq, in the sense that Alia was part owned by the

        10       government of Iraq, after the Oil-for-Food Program had

        11       ended?

        12       A.   I don't recall him saying that in the conversation.

        13

        14       MR ALLEN:   It's a possibility.

        15

        16       MR AGIUS:   Q.   Whether he said it as a possibility, a

        17       probability or a fact, it's really the substance of the

        18       material that I'm interested in.

        19       A.   Yes, I don't recall that being discussed, but I simply

        20       do not recall it is all I can say.

        21

        22       Q.   Well, as I follow your statement, if the balance of it

        23       is accurate, this would have been the first time that you

        24       had such information; that is, that money paid to a

        25       trucking company had found its way back to the old

        26       regime - when I say "information", information that the IIC

        27       might allege, that that had occurred because Alia was part

        28       owned by the government of Iraq and confirmation that AWB

        29       had become aware of this only after the OFF Program had

        30       ended.  I want you to consider that and consider your state

        31       of knowledge as at March of 2005.  What do you say about

        32       whether or not you were told those things?

        33       A.   If I'd been told all of those things, I would have

        34       made a note of it and been quite focused, whereas my

        35       recollection of the conversation was that it was a

        36       conversation that focused on the whole question of

        37       cooperation with the IIC and the relationship between

        38       AWB Limited and the IIC.  But, you know, it is just based

        39       on my recollection and I don't have any notes and it's a

        40       year ago.

        41

        42       Q.   Can I bring you to 1 June 2005.  We have a note from

        43       you.  Could we bring up, please, DFT.0008.0063.  I said we

        44       have a note from you.  Is that handwriting which appears to

        45       read "Spoke to them myself:  have to take it as it comes

        46       but I'm more relaxed than they are", is that in your

        47       handwriting?
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         1       A.   It is.

         2

         3       Q.   Have I read it correctly?

         4       A.   You have.

         5

         6       Q.   Can you assist us and say when it was that you put

         7       that note on the copy of this document?

         8       A.   I would have written on that document that note when I

         9       read it, and I have put a squiggle through my name on the

        10       top left, "Mr Downer (for information)", I put a squiggle

        11       through the word "Downer" and that is exactly the time I

        12       would have written that note.

        13

        14       Q.   Does it follow that you would have read that document?

        15       A.   Yes.

        16

        17       Q.   So whether or not the matters that are listed in it

        18       were told to you by Mr Lindberg or others on that day, you

        19       learnt of them at least when you read that document?

        20       A.   Yes.

        21

        22       Q.   Do you have still a copy of Mr Lindberg's

        23       supplementary statement with you?

        24       A.   Yes.

        25

        26       Q.   Do you recall the circumstances in which you came to

        27       be speaking with Mr Lindberg and Mr Stewart on that day?

        28       A.   They made an appointment to come and see me, I think.

        29

        30       Q.   Were you aware that they were later to see

        31       Mr L'Estrange?

        32       A.   I don't recall.  I obviously know they did now, but I

        33       don't recall at the time what I knew in relation to seeing

        34       Mr L'Estrange.

        35

        36       Q.   Why was it that you wrote that you were more relaxed

        37       than they were?

        38       A.   Because they didn't seem to be relaxed about it, and

        39       particularly in reading this note here, and my sense,

        40       perhaps mistakenly, at the time was that if they'd used a

        41       Jordanian trucking company, then the Volcker Committee

        42       would note that perhaps, but it wasn't likely to lead to

        43       severe censure of AWB Limited, that they'd used a Jordanian

        44       trucking company.

        45

        46       Q.   Well, the sanctions would not have prevented the use

        47       of a Jordanian trucking company if the Jordanian trucking
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         1       company was Jordan based?

         2       A.   Yes, exactly.

         3

         4       Q.   What about what we see in Mr L'Estrange's note in

         5       paragraph 4, "AWB's own investigations revealed" - and this

         6       was in 2004 - "that Alia was part owned by the Iraqi

         7       Ministry of Transport" - did you consider what the effect

         8       of that might be?

         9       A.   Well, if it were part owned by the Iraqi Ministry of

        10       Transport but it was still a Jordanian trucking company and

        11       it was a bona fide trucking company, my first thought, I

        12       suppose, would have been that that might be debatable in

        13       terms of the sanctions regime, but my second thought was

        14       that, in any case, this was all being considered by the

        15       Volcker Inquiry, and my mindset at the time was really on

        16       making sure there was cooperation with the Volcker Inquiry

        17       and that, through the process of the Volcker Inquiry, the

        18       facts would be established.

        19

        20       Q.   With respect, Minister, it hardly seems to be

        21       something that one could be very relaxed about.

        22       A.   Well, I didn't think that they were likely to be

        23       subjected to censure by the Volcker Inquiry on the grounds

        24       that they used a Jordanian trucking company and - they had

        25       to truck the wheat, I understood that, it had to be trucked

        26       around Iraq, but it was a matter in the back of my mind and

        27       in the front of my mind for Volcker.  I wasn't establishing

        28       the inquiry myself, Volcker was establishing the inquiry,

        29       and that was something they would have to look into.  I

        30       wouldn't overstate the comment whether I was relaxed or

        31       not.  From listening to Mr Lindberg on that day, or the day

        32       before, whichever day it was, around that time, I didn't

        33       myself get the sense that AWB Limited would necessarily be

        34       in great difficulties.  I might have turned out to be wrong

        35       about that.

        36

        37       Q.   In your statement you deal with the 1 June meeting at

        38       paragraph 44.  This is when you say that you believe that

        39       you were told of Alia as the identity of a Jordanian

        40       trucking company that was used by AWB.

        41       A.   I think so, yes, in terms of the actual name.

        42

        43       THE COMMISSIONER:   Paragraph 43.

        44

        45       MR AGIUS:   Q.   When I say "was told", I should have said

        46       "was told by AWB"?

        47       A.   AWB - yes, I understood that.
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         1

         2       Q.   We have a memorandum from within AWB dated 25 June

         3       2005.  Perhaps we could bring it up - AWB.0332.0412.  This

         4       was a report for the board of AWB dealing with matters that

         5       had occurred since the previous board meeting.  In the

         6       course of the report the author deals with meetings with

         7       federal government.  You'll see that about halfway down the

         8       first page.

         9       A.   Yes.

        10

        11       Q.   I want to take you through this and see whether you

        12       can recall whether any of these matters were brought to

        13       your attention during the course of the meeting on that

        14       day.  If we go to the dot points towards the bottom of the

        15       page, the fourth-last dot point reads:

        16

        17            Provided briefing on progress so far with

        18            IIC and our deep concern over AWB's

        19            treatment so far and that AWB might become

        20            victim of its cooperation.

        21

        22       Was anything said of that substance during the course of

        23       your meeting on 1 June?

        24       A.   I don't recall them saying they might become victims

        25       of their cooperation, no.  I don't recall them saying that

        26       to me.  But of course my emphasis was on the fact that they

        27       should cooperate and tell the truth.  But I don't recall

        28       them saying they could become a victim of cooperation.

        29

        30       Q.   The next dot point reads:

        31

        32            Alerted them to possibility of adverse --

        33

        34       I'm sure the word "finding" must be left out there --

        35

        36            including possibility of finding AWB has

        37            willfully breached sanctions through the

        38            trucking arrangements.

        39

        40       Leaving aside what you read in Mr L'Estrange's report, can

        41       you recall being told material of that substance?

        42       A.   I don't think they - I think I would have been very

        43       concerned if AWB thought they would be found to have

        44       willfully breached sanctions through trucking

        45       arrangements - I don't recall them saying that.

        46

        47       Q.   It seems inconsistent with your note that you're more



            .11/4/06 (64)              6553     A J G DOWNER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       relaxed than they are.

         2       A.   It does.

         3

         4       Q.   I don't put that to you in any leading way, but I do

         5       remind you that you made that note.  Is that the kind of

         6       note you would have made if you'd been told by AWB in the

         7       course of your meeting with them that there was a

         8       possibility of an adverse finding, including the

         9       possibility that AWB had willfully breached sanctions?

        10       A.   No, I would not have been relaxed about that.  I would

        11       have been very concerned about it.

        12

        13       Q.   Can you recall any conversation with you on 1 June in

        14       which advice was sought on the impact of AWB withdrawing

        15       from the process?

        16       A.   No, I cannot.  You mean - they mean by the "process",

        17       I assume, the IIC.

        18

        19       Q.   I understand that at that time was the principal

        20       process that was in place.

        21       A.   No, they certainly didn't mention that.

        22

        23       Q.

        24

        25            Reassured them that:

        26            .  AWB has QC's opinion it has not breached

        27            sanctions.

        28

        29       A.   I think I've only found out about the QC's opinion in

        30       connection with this inquiry.

        31

        32       Q.   Were you told that AWB had complied with the

        33       guidelines laid down by the relevant authorities?

        34       A.   I wouldn't use that language.  They have always

        35       insisted to me that they fully met their obligations, their

        36       international obligations, and did not breach Australian

        37       law.

        38

        39       Q.   Can you recall whether or not you were told that AWB

        40       had no knowledge --

        41

        42       THE COMMISSIONER:   Could we just go to the next page?

        43

        44       MR AGIUS:   My apologies.

        45

        46       Q.   Can you recall whether or not you were told that AWB

        47       had no knowledge of any connection between the trucking
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         1       company and the former regime during the OFF Program?

         2       A.   I think they probably said to me at the meeting on

         3       1 June something along the lines that they'd used the

         4       trucking company, but they had done so perfectly

         5       legitimately.

         6

         7       Q.   In that connection, might they have said that AWB had

         8       found no evidence of fraud or corrupt payments?

         9       A.   Yeah, they could have done.

        10

        11       Q.   If you come down the page a little --

        12       A.   I don't remember precisely, but - I mean, this is a

        13       bit dangerous, in the sense that I'm looking at that

        14       sentence, that last dot point, without precisely

        15       remembering that they said that, but that was, in my

        16       memory, the kind of line that they were running.

        17

        18       Q.   Generally you were being told that, so far as they

        19       were concerned, they had not knowingly acted in breach of

        20       the sanctions --

        21       A.   Yes.

        22

        23       Q.   -- and not acted in any way which might be considered

        24       fraudulent or corrupt?

        25       A.   Exactly.

        26

        27       Q.   Further down the page there's a reference to the

        28       feedback from all parties:

        29

        30            AWB should continue to engage in the

        31            process.

        32

        33       I think we've covered that.

        34       A.   Mmm.

        35

        36       Q.

        37

        38            That Fed Gov't is ready to back AWB but

        39            this would be difficult if AWB withdraws

        40            from process.

        41

        42       I think we've covered that:

        43

        44            There was strong support from

        45            Minister Downer who indicated he saw it as

        46            his responsibility to defend AWB.

        47
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         1       Did you say words to that effect?

         2       A.   I don't think I would have put it that way, but

         3       insofar as AWB insisted that they complied with Australian

         4       law and their international obligations, and that I had no

         5       proof or evidence that was sufficient that you could ever

         6       submit to the Federal Police that they had breached our

         7       laws or allegedly breached our laws or deliberately

         8       endeavoured to breach sanctions or breached sanctions, in

         9       those circumstances, whether it was AWB Limited or any

        10       other Australian company, I would obviously provide

        11       assistance insofar as I could, though of course in this

        12       case AWB Limited was before the Volcker Inquiry and it was

        13       really - there wasn't really much I could do there.

        14

        15       Q.   Then the note goes on:

        16

        17            Their view of the facts was that...

        18

        19       I'm not sure whether you're to be included in the "Their

        20       view of the facts", but can I ask you this:  as at 1 June,

        21       had you formed a view yourself, based upon any assessment

        22       independent of what AWB had told you, that AWB had followed

        23       the process, that it had done what it was instructed to do,

        24       and that AWB did not know and could not have known of any

        25       connection between the trucking company and the former

        26       regime?

        27       A.   "AWB had followed the process" - if by that it's meant

        28       followed the process in fully cooperating with the IIC and

        29       telling the truth, they certainly argued that.  They did

        30       what they were instructed to do - the government, insofar

        31       as the government can instruct an Australian company, which

        32       is a private company, a government can't just instruct

        33       them, but we urged them fully to cooperate with Volcker.

        34       And AWB continued to argue that they hadn't done anything

        35       wrong.

        36

        37       Q.   Did you have any information which would base an

        38       independent assessment that AWB did not know and could not

        39       have known of any connection between the trucking company

        40       and the former regime, or were you reliant upon AWB for

        41       that information?

        42       A.   No, the department provided me with advice about this

        43       whole question of the trucking company and whether the use

        44       of the trucking company was compliant with the sanctions

        45       regime in a minute or in a submission, as we say in the

        46       department - a submission they sent to me back in

        47       March 2004.
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         1

         2       Q.   That's a submission I think that you refer to in your

         3       statement, is it not?

         4       A.   Yes, it is.

         5

         6       Q.   Could you go to Mr Lindberg's statement at

         7       paragraph 10 - I should say at WST.0038.0173.  You'll see

         8       that at paragraph 10 - I think you have the hard

         9       copy - Mr Lindberg sets out what he says he recalls was

        10       said during the course of the meeting with you on 1 June

        11       2005.

        12

        13       MR ALLEN:   Amongst other things.

        14

        15       MR AGIUS:   I'm greatly assisted by my learned friend.

        16

        17       MR ALLEN:   I didn't want the witness to think that this

        18       was all that was said, according to Mr Lindberg, on that

        19       day.

        20

        21       MR AGIUS:   Q.   Could I invite your comment as to your

        22       recollection, Mr Downer?

        23       A.   Well, my recollection is consistent with the statement

        24       that I made.  I don't really have anything to add to it.

        25

        26       Q.   To the extent to which your statement differs from

        27       Mr Lindberg's statement, does that cause you to have any

        28       concern that your statement may not be as accurate as it

        29       can to the best of your recollection?

        30       A.   No, it doesn't.  I still stand by my statement.

        31

        32       Q.   Have you any recollection of saying the words "You

        33       can't be held responsible for what happened after the money

        34       was paid to Alia"?

        35       A.   No, I haven't.

        36

        37       Q.   Can we bring up, please, a ministerial submission of

        38       13 May 2003, DFT.0013.0539.

        39       A.   Could I have a hard copy of it, please?

        40

        41       Q.   There may be considerations of commercial in

        42       confidence that obtain.  I would ask you to read that

        43       ministerial submission - I may not read all of it on to the

        44       record.  Perhaps, for present purposes, in order to save

        45       time, if you could just read the "Key Issues" box.

        46       A.   Yes, I've read that.

        47
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         1       Q.   Then, if we go over the page, there's more detail

         2       about your proposed meeting with Sir Malcolm Rifkind and

         3       other BHP Billiton representatives.

         4       A.   Yes.

         5

         6       Q.   You'll see that there's a manuscript note under the

         7       fourth paragraph, following the sentence "BHP Billiton

         8       advises that this arrangement was discussed with the

         9       Australian Government at the time", there's a manuscript

        10       note "Not with me".  Is that in your handwriting?

        11       A.   Yes, it is.

        12

        13       Q.   It seems from this submission, then, that you were

        14       told that there was a joint venture led by a company called

        15       Tigris Petroleum and that BHP had transferred its rights in

        16       the Halfayah oil field to that joint venture.  I see you

        17       nodding your head, you agree that that's the substance of

        18       the submission?

        19       A.   Yes, that's what the paragraph says.

        20

        21       Q.   Had you heard of Tigris Petroleum in any other

        22       connection, Minister?

        23       A.   I don't think so.  I know from reviewing the material

        24       that in the conversation I had with Sir Malcolm Rifkind and

        25       others in London in 2003 there was a reference to the fact

        26       that Tigris now - something to the effect; of course you

        27       can check this, because you have this available - but

        28       Tigris have taken over some BHP interests in Iraq,

        29       something to that effect.  That might not be - I might not

        30       be doing it justice, but something to that effect.

        31

        32       Q.   Well, we do have a cable which deals with the summary

        33       of your meeting with Sir Malcolm Rifkind and others.  I

        34       introduced Tigris Petroleum to ask you about this:  did you

        35       have any knowledge of AWB obtaining for Tigris Petroleum

        36       funds from the Iraqi Grain Board to satisfy a debt for the

        37       provision of wheat by BHP in 1996?

        38       A.   No, not that I can recall at all.

        39

        40       Q.   May we take it, then, that you were never told that

        41       AWB had agreed to recoup for Tigris Petroleum moneys - in

        42       the order of $8m - being the cost of wheat, together with

        43       interest, that BHP had had delivered to the IGB in 1996?

        44       A.   Yes, you can.  It didn't mean anything to me until

        45       this Commission.

        46

        47       MR AGIUS:   Mr Commissioner, I will just tender the
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         1       ministerial submission of 13 May 2003.  I ask that it be

         2       marked as a confidential exhibit, save for those portions

         3       that I refer to.

         4

         5       THE COMMISSIONER:   Yes.

         6

         7       EXHIBIT #341C MINISTERIAL SUBMISSION DATED 13/5/2003,

         8       BARCODED DFT.0013.0539

         9

        10       MR AGIUS:   Can I tender, just to complete the record, as a

        11       confidential exhibit, the cable referring to the meeting

        12       with Sir Malcolm Rifkind.  I will put on the record that

        13       this cable makes no mention of any association between

        14       Tigris Petroleum and the recoupment of what we referred to

        15       as the Tigris debt.

        16

        17       THE COMMISSIONER:   Yes, that will be confidential

        18       exhibit 342C.

        19

        20       EXHIBIT #342C CABLE REFERRING TO MEETING WITH

        21       SIR MALCOLM RIFKIND

        22

        23       MR AGIUS:   Can we bring up, please, exhibit 211,

        24       AWB.0106.0104.

        25

        26       Q.   This is an email from Mr Norman Davidson Kelly to

        27       Mr Charles Stott, who was then employed by AWB.  The

        28       subject of the email is the recoupment of the debt which

        29       I've just mentioned and the attachment of a draft letter

        30       concerning that matter.  In the course of the email,

        31       however, Mr Davidson Kelly says:

        32

        33            fyi --

        34

        35       "for your information" --

        36

        37            Tigris is an Aussie registered company and

        38            enjoys the support of our friends at DFAT

        39            who, as I told you, are interested in the

        40            outcome of the discussions to recover the

        41            Obligation.

        42

        43       We've not been able to have Mr Davidson Kelly appear before

        44       the inquiry, although we have invited him to appear.  Do

        45       you know anything of what might be the background or

        46       substance of that statement by Mr Davidson Kelly?

        47       A.   Well, the short answer is I don't.  If I could help
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         1       you, I would, but it doesn't mean anything to me.

         2

         3       Q.   Did you know Mr Davidson Kelly in September of 2000?

         4       A.   On checking my records, apparently back in the

         5       mid-90s - that sort of time - Mr Davidson Kelly I think was

         6       an employee of BHP and was at a meeting, one of the people

         7       at a meeting with me.  That's in the record of

         8       conversation.  But I wouldn't recognise him.  I don't know

         9       what he looks like.  I don't know him at all.  I knew

        10       nothing about Mr Davidson Kelly.  Almost everything I know

        11       about him has come from the Commission.

        12

        13       Q.   Did you know anything about Tigris as an Australian

        14       registered company which was involved in the recovery of an

        15       obligation, and if you take that obligation to mean the

        16       recovery of a debt from the Iraqis in September 2000?

        17       A.   Nothing at all - not until the Commission.  I've read

        18       about it in the context of the Commission.

        19

        20       Q.   Again, there is some correspondence from

        21       Mr Davidson Kelly that I want to bring to your attention

        22       for your comment - exhibit 745, TIG.0001.0029.  This was a

        23       letter sent by email by Mr Davidson Kelly to an agent in

        24       Baghdad, Mr Sabah Jumah.  Can I leave you to read that for

        25       a moment, Minister.

        26       A.   Can I have a hard copy of it, please?  I just find it

        27       easier to read.

        28

        29       Q.   I'm endeavouring to bring one up.

        30       A.   Mmm, yes, I've read it.

        31

        32       Q.   Without putting the matter too highly, it seems that

        33       there are matters referred to by Mr Davidson Kelly for

        34       which he claims credit, either on his own behalf alone or

        35       on his behalf with others, concerning movements in

        36       Australian foreign policy.  At the end of the first page he

        37       says:

        38

        39            On the political front, it gives me great

        40            pleasure to see that our efforts over the

        41            past few months are bearing fruit.

        42

        43       He goes on to refer to an article and says that the article

        44       contained the paragraph:

        45

        46            And, in an apparent attempt to appease

        47            Iraq, Australian Prime Minister John Howard
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         1            said on Monday he was not convinced it

         2            would be in his country's interest to join

         3            the US in any war against Baghdad.

         4

         5       A.   That's how wrong he was.

         6

         7       Q.   Mr Downer, I do need to seriously ask you these

         8       questions, if only in part because we do not have

         9       Mr Davidson Kelly's evidence:  are you aware of any

        10       influence that Mr Davidson Kelly was able to bring to bear

        11       which might have reflected itself in the way in which he

        12       refers in this letter?

        13       A.   He brought no influence whatsoever.

        14

        15       Q.   Would you say that in relation to the other references

        16       in the letter as well that you'll see over the page?

        17       A.   Yes.  At that time I wouldn't have even heard of

        18       Mr Davidson Kelly, even though I appreciate that I have a

        19       record of conversation from 1996 or 1997 where he was one

        20       of the people at a meeting I had with BHP, but I wouldn't

        21       have recalled that.  I've had no contact with

        22       Mr Davidson Kelly, to the best of my knowledge, since.

        23

        24       Q.   Your evidence is, is it, that you're not aware of any

        25       influence that he had on Australian foreign policy in that

        26       regard?

        27       A.   I can assure you he had no influence at all.

        28

        29       Q.   If I just might return to your statement.  There are

        30       one or two more matters that I want to deal with there.  Do

        31       you have the annexure to your statement which is a

        32       ministerial submission of 30 March 2004 at paginated

        33       page 56?  We can bring it up on the screen - it's

        34       DFT.0028.0071.

        35       A.   Yes, I have it.

        36

        37       Q.   This is the subject of some detail in the body of your

        38       statement.  You've noted:

        39

        40            This worries me, how were AWB prices set

        41            and who set them?  I want to know about

        42            this.

        43

        44       We've read what you've said in your statement.  Did anybody

        45       ever tell you how AWB prices were set and who set them?

        46       A.   Well, subsequent to that ministerial submission

        47       AWB Limited wrote me a letter which I received in early



            .11/4/06 (64)              6561     A J G DOWNER (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       June, from recollection, and if I can take you to

         2       paragraph 4 of the background of the submission, you'll see

         3       that in the second - shall I keep going?

         4

         5       Q.   Yes, please do.

         6       A.   In the third-last sentence it says:

         7

         8            Given the gravity of the allegation we --

         9

        10       being the department, John Quinn --

        11

        12            have suggested to AWB Ltd that they may

        13            wish to provide more formal advice on their

        14            position to the Government.

        15

        16       So I was concerned about this.  For me this was a bit of a

        17       threshold submission.  It really drew my attention to a

        18       problem.  In the light of the submission, I awaited the

        19       advice from AWB Limited.

        20

        21       Q.   There are two matters about that:  one, your note is

        22       dated 30 March 2004, and the letter from AWB doesn't arrive

        23       until - it bears a stamp "received 16 June", so two and a

        24       half months later.  Secondly, when we look at the letter,

        25       there doesn't seem to be any detail at all on the issue of

        26       how AWB prices were set and who set them, which, if I may

        27       say so, with respect to you, Minister, seems to be the

        28       right question to be asking.  My inquiry is:  it doesn't

        29       seem that you got an answer.

        30       A.   I think you're right.  I think I didn't get a

        31       sufficient answer.

        32

        33       Q.   Well, did you get any answer other than what we might

        34       discern from this letter of 10 June 2004?

        35       A.   No, I didn't.

        36

        37       Q.   Can you offer any explanation as to how it came about

        38       that, even after the receipt of this letter from AWB, the

        39       letter of June 2004, your request went unanswered?

        40       A.   The advice I've been given by the department is that

        41       the response had come from AWB Limited; that is, the

        42       10 June letter.

        43

        44       Q.   One doesn't necessarily have to be experienced in

        45       government to know that if a minister writes something in

        46       such definitive terms, "I want to know about this", one

        47       would expect normally that the minister's staff would make
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         1       sure that he does, or she does in that case.  Do you know

         2       what was done in response to your request that you wanted

         3       to know that information beyond the receipt of the letter

         4       from AWB?

         5       A.   No, I don't.

         6

         7       Q.   Is it your evidence that, to the best of your

         8       knowledge, nothing more was done but that the letter was

         9       taken as being a sufficient response?

        10       A.   Yes.

        11

        12       Q.   Can I make this observation, Minister, and invite your

        13       comment:  you wrote this note, "This worries me, how were

        14       AWB prices set and who set them?  I want to know about

        15       this", on 30 March 2004.  You received the reply in June of

        16       2004, but a year later you wrote the note "Spoke to them

        17       myself:  have to take it as it comes, but I'm more relaxed

        18       than they are".  Might we infer from that that any worries

        19       that you had as at 30 March 2004 had been placated?

        20       A.   I was clearly surprised by what I read on 30 March

        21       2004.  By the middle of 2005, of course, I'd heard a good

        22       deal, the Volcker Inquiry was well under way, and I was

        23       really awaiting the results of the Volcker Inquiry.  But

        24       I've already explained my reaction to the meeting that I

        25       had with AWB Limited on 1 June.

        26

        27       Q.   Finally, just one or two matters about the way in

        28       which you've addressed the cables in your statement setting

        29       out the best of your recollection and, in particular,

        30       indicating, where appropriate, that you do not have a

        31       specific recollection of having seen or read a cable.  Was

        32       there any system maintained within your office which

        33       recorded which cables were brought to your attention and

        34       which were not?

        35       A.   No, we don't have a system that does that.  What

        36       happens is that cables get put in to me - look, it depends

        37       very much where I am, but, to keep my explanation simple, I

        38       get about 25 or so cables a day, so I'm advised.  I look at

        39       these cables if I've got time, so I frequently look at the

        40       cables, and when I've completed reading those cables I

        41       either put them in my out-tray, if I happen to be in one of

        42       my offices.  If I'm at home, I have a shredder at home.  I

        43       dispose of them, or they are disposed of.

        44

        45       Q.   But no record is kept of which ones you saw and which

        46       ones you didn't?

        47       A.   No, none is.
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         1

         2       Q.   Mr Willox has given evidence that you received a daily

         3       summary of the cables.  Is that the current practice?

         4       A.   I receive it.  I very seldom read it, but I receive

         5       it - I receive two.  One is a category A summary and the

         6       other is a category B summary.  Category B are more highly

         7       classified cables than category A.

         8

         9       Q.   Which are you more likely to read?

        10       A.   I don't read the summaries unless I have a good deal

        11       of time, I'm stuck on a plane, I've run out of everything

        12       else to read, I might read the summaries.  I rarely read

        13       the cables that are provided for me in the package - 20,

        14       25, 30, it would depend on the day, it depends on the

        15       circumstances, it depends on what issues I'm dealing with.

        16

        17       Q.   I don't want to take this entirely in a vacuum.  You

        18       have a department and you have a ministerial office.  Are

        19       there people within your department or within your office

        20       who are assigned the task of reading the cables?

        21       A.   Yes, of course.  Action officers in the department

        22       read the cables that are relevant to them, their particular

        23       sections, branches or divisions.  People in my office are

        24       assigned different tasks.  Somebody in my office, as I

        25       explained earlier, looks after the Middle East; somebody

        26       looks after Europe; somebody looks after international

        27       organisations, the United Nations; somebody looks after

        28       economic affairs, and so on.

        29

        30       Q.   When you determine that you don't have the time to

        31       read the cable, or cables, on any particular day, do you

        32       make that determination in the expectation that others will

        33       have or would have or should have read the cables?

        34       A.   Oh, look, I know that people in my office will have

        35       read the specific cables relevant to their areas of

        36       responsibility and that people in the department who are

        37       the action officers in relation to the cables will have

        38       read those cables.

        39

        40       Q.   To the extent to which you have said in your statement

        41       that particular cables were judged insufficiently important

        42       to be shown, upon what basis do you make that judgment?

        43       A.   It would vary from cable to cable and the context of

        44       that in my statement also includes that they might have

        45       been insufficiently urgent to be shown to me at a

        46       particular time while I was overseas or while I was on

        47       leave, and obviously I spend a great deal of time
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         1       overseas - about a third of my time - and so sometimes

         2       these cables are shown to me when I get back, perhaps a

         3       group of cables in relation to a particular issue will be

         4       shown to me.  Often I get submissions from the department,

         5       which is their main formal method of communicating with me

         6       about issues that require decision or issues that require

         7       me - that the department feels I should be informed about.

         8       There are all sorts of different processes.

         9

        10       Q.   You refer in paragraph 29 to issue 2 and to the fact

        11       that you read exhibit 584 and the documents in secret

        12       exhibit 4.

        13       A.   Yes.

        14

        15       Q.   We can't go into the content of those documents,

        16       Minister, but you do say in paragraph 30:

        17

        18            I understand that the document behind

        19            Tab 12 is the only one of the documents

        20            contained in Secret Exhibit 4 that was

        21            provided to my office.

        22

        23       I take it you're able to say that because of a notation on

        24       the cable?

        25       A.   Yes - on the document.

        26

        27       Q.   Sorry --

        28       A.   It's not on the cable, it's on the document.

        29

        30       Q.   On the document itself?

        31       A.   Mmm, not a cable, it's a document.

        32

        33       Q.   That material has been picked up in the distillation

        34       that the inquiry has provided.  Is there any record kept of

        35       documents of the nature of the documents in secret

        36       exhibit 4; that is, a record of whether or not those

        37       documents are shown to you?

        38       A.   No, not if they're shown to me; only if they've come

        39       to my office.

        40

        41       Q.   So there's no register we can go to or any record we

        42       can go to to determine separately whether or not any

        43       particular one of the documents in secret exhibit 4 or

        44       documents of that type actually were seen by you?

        45       A.   No, there's not.

        46

        47       Q.   Does somebody in your office have responsibility for
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         1       determining whether or not documents such as those - in

         2       other words, documents of a time similar to that in secret

         3       exhibit 4 - ought to be brought to your attention?

         4       A.   Yes, again, it's the individual advisers in the

         5       individual areas of responsibility.  Crude intelligence,

         6       though, raw intelligence, doesn't very often come to me.

         7       It does occasionally, but it doesn't very often.  The sort

         8       of intelligence that I get is assessed material,

         9       assessments.

        10

        11       Q.   Can I ask you to go to page 88 of the compilation of

        12       your statement and the annexures, which we have as

        13       DFT.0028.0104.  What is the nature of that document?  It's

        14       called a meeting brief, but what was its function?

        15       A.   It would have been a brief for a meeting with

        16       AWB Limited at 9 o'clock on 22 August.

        17

        18       Q.   Giving you some background?

        19       A.   Yes, a briefing for the meeting.

        20

        21       Q.   In paragraph (c) there's a note:

        22

        23            Welcome the excellent progress of

        24            Australia's Senior Agricultural Advisory

        25            Team in Iraq, and in particular Michael

        26            Long's achievements in his role as Adviser

        27            to the Ministry of Trade.

        28            (d) Indicate a willingness to replace Long

        29            at the conclusion of his assignment in

        30            September 2003, subject to a request from

        31            the Ministry of Trade...

        32

        33       et cetera.  Minister, did you have any personal knowledge

        34       of Michael Long's achievements in his role as adviser to

        35       the Ministry of Trade?

        36       A.   Yes, I was told by, in particular, AusAID, but also

        37       DFAT officials, that he did a good job.

        38

        39       MR AGIUS:   Thank you.  Mr Commissioner, that is the

        40       examination that we have for Mr Downer.

        41

        42       THE COMMISSIONER:   Mr Robertson?

        43

        44       MR ROBERTSON:   Mr Commissioner, I have one issue which may

        45       just be a transcript issue.  On page 6564 of the

        46       transcript, the Minister having given an answer about

        47       summaries, is then on the transcript saying, "I rarely read
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         1       the cables that are provided for me".  I think his answer

         2       was "I really".   If it is necessary, I will clarify it.

         3

         4       THE WITNESS:   That is right.  Might I clarify?  I would

         5       rarely, as in uncommonly, read the summaries.  I really do

         6       read the cables.  It is terribly badly put, Commissioner,

         7       I'm sorry.

         8

         9       THE COMMISSIONER:  Mr Allen, do you wish to ask the witness

        10       any questions?

        11

        12       MR ALLEN:   Yes, thank you, Mr Commissioner.

        13

        14       THE COMMISSIONER:   In relation to 7 March, or 1 June?

        15

        16       MR ALLEN:   7 March and 1 June.  There are some questions

        17       touching upon 4 October, arising out of evidence given by

        18       Mr Downer this afternoon as to whether or not he was

        19       informed and when he was informed about independent legal

        20       advice, from QCs and others.

        21

        22       THE COMMISSIONER:   I thought your client accepted the

        23       memorandum in relation to 4 October as being accurate.

        24

        25       MR ALLEN:   We do, but Mr Downer's evidence has departed

        26       from it today.

        27

        28       THE COMMISSIONER:   Very well.

        29

        30       <EXAMINATION BY MR ALLEN:

        31

        32       MR ALLEN:   Q.   I'm not suggesting there's anything

        33       untoward about it, but if I could start with that topic.

        34       Mr Downer, if I can just clear this one up:  as I recall

        35       your evidence, it was that the first you could recall

        36       learning about the AWB having received independent legal

        37       advice, advice from QCs I think it was put to you, to the

        38       effect that there'd been no breach of the sanctions, was

        39       during the course of this inquiry; is that what you said a

        40       little while ago, or did I misunderstand you?

        41       A.   I did.  Maybe I was advised of that in the 4 October

        42       meeting.  There's a record of the conversation of the

        43       4 October meeting, so I would defer to the record of

        44       conversation.

        45

        46       THE COMMISSIONER:   That makes two witnesses who agree on

        47       it.
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         1

         2       THE WITNESS:   I find the records of conversation are a

         3       contemporaneous note, likely to be more accurate.

         4

         5       MR ALLEN:   Q.   Yes.  Until I brought this contemporaneous

         6       note to your attention, and when you gave evidence of that

         7       topic about half an hour ago, your genuine belief was that

         8       you had not heard of that until this inquiry had started,

         9       wasn't it?

        10       A.   That was my memory, but you remind me that it's

        11       possible it was - look, it's possible it was raised at that

        12       meeting, and if it is in a record of conversation, I'll

        13       accept that.

        14

        15       Q.   Mr Downer, I'm not suggesting for a moment that your

        16       evidence was untruthful about that.  You told the

        17       Commissioner about half an hour ago that the first time you

        18       heard of independent legal advice, or QC's advice, being

        19       received by the AWB to the effect there had been no breach

        20       of the sanctions was in the course of the Cole inquiry -

        21       words to that effect, didn't you, that's what you said

        22       about half an hour ago?

        23       A.   I think so.

        24

        25       Q.   When you gave that evidence on your oath you believed

        26       it to be true, didn't you?

        27       A.   Yes.

        28

        29       Q.   Because you hadn't had the advantage of refreshing

        30       your memory from a contemporaneous note; correct?

        31       A.   Yes.

        32

        33       Q.   Because you have, in the course of your important

        34       functions, many, many meetings, you receive many, many

        35       briefs, you have hundreds of phone calls, and because of

        36       your status and responsibilities, most of them are very

        37       important; do you agree with that?

        38       A.   I wouldn't agree they're all important.  They vary in

        39       importance.

        40

        41       Q.   Most?

        42       A.   Many.

        43

        44       MR ROBERTSON:   Could I interrupt my learned friend.  The

        45       transcript at 6554 says that the minister's answer was, "I

        46       think I've only found out about the QC's opinion in

        47       connection with this inquiry".
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         1

         2       MR ALLEN:   Thank you.

         3

         4       Q.   Your best belief when you gave that evidence was that

         5       that's what you thought, correct?

         6       A.   Yes.

         7

         8       Q.   You concede now that that was a mistake when you gave

         9       that evidence?

        10       A.   Yes - well, I'd have to check the transcript before I

        11       did that.  I don't want to rush.  Not the transcript, I

        12       would have to check - I would have to check the record of

        13       the conversation.

        14

        15       THE COMMISSIONER:   We now have your client and Mr Downer

        16       who both are prepared to accept the written record made of

        17       that meeting.

        18

        19       MR ALLEN:   Yes.

        20

        21       THE COMMISSIONER:   So I don't think we need spend time on

        22       that.

        23

        24       MR ALLEN:   Mr Commissioner, the point is this:  Mr Agius

        25       put to my client just a little while ago, when he gave

        26       evidence about what he said or he didn't say to Mr Downer

        27       on various occasions, that his failure to say things, in

        28       the face of his evidence that he did, was evidence of a

        29       pattern of withholding information from the government.

        30

        31       THE COMMISSIONER:   Oh, come on, Mr Allen.  What was put

        32       was a series of three different circumstances, all

        33       addressing the one topic.  What you're addressing is the

        34       difference between a minister saying "I think I first

        35       learnt of it on an occasion" and a memorandum which says he

        36       was told on 4 October.  We're talking about chalk and

        37       cheese.

        38

        39       MR ALLEN:   Until a few minutes ago, he did not have a

        40       recollection of having been informed --

        41

        42       THE COMMISSIONER:   Just please go on.

        43

        44       MR ALLEN:   I propose to test this witness's evidence --

        45

        46       THE COMMISSIONER:   In relation to the 7 March conversation

        47       and the 1 June you may.
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         1

         2       MR ALLEN:   Thank you, sir.  Part of that testing process

         3       involves exploring any human being's ability --

         4

         5       THE COMMISSIONER:   Please go on with the substance of what

         6       you want to ask.

         7

         8       MR ALLEN:   Yes, Mr Commissioner.

         9

        10       Q.   Mr Downer, could we move to 1 June and your

        11       recollections of what was said on that day.  The meeting

        12       was a planned meeting, wasn't it?

        13       A.   I think so.  I think it was - the AWB Limited people

        14       sought the meeting.

        15

        16       Q.   Yes.  The purpose of the meeting was to discuss the

        17       forthcoming report of the IIC, wasn't it?

        18       A.   Well --

        19

        20       Q.   Is that your recollection, Mr Downer?

        21       A.   My recollection was it was to have a discussion about

        22       the IIC.

        23

        24       Q.   To that end, you received a briefing from Mr Blazey, a

        25       written briefing from him, touching upon both the topics of

        26       relevance to the IIC inquiry?

        27       A.   Yes.

        28

        29       Q.   When Mr Lindberg and Mr Stewart and Mr Trewin attended

        30       at your office, there was you and two advisers?

        31       A.   Yes.

        32

        33       Q.   It's usual practice at these meetings for someone to

        34       take notes so there's some record of what is said, isn't

        35       it?

        36       A.   Yes.

        37

        38       Q.   Who took the notes at that meeting?

        39       A.   Notes weren't taken.

        40

        41       Q.   Why was not the usual practice followed on that

        42       occasion?

        43       A.   I have no idea why the staff there didn't take notes.

        44       It is the usual practice.

        45

        46       Q.   This was an important meeting, wasn't it?  You had the

        47       chairman of the AWB, which company was the subject of an



            .11/4/06 (64)              6570     A J G DOWNER (Mr Allen)

                            Transcript produced by ComputerReporters

�









         1       international inquiry, meeting with the Foreign Minister to

         2       brief you on the forthcoming report; agreed?

         3       A.   Yes.

         4

         5       Q.   It wasn't the sort of meeting that you just wouldn't

         6       worry about taking notes in, was it?

         7       A.   Well, notes weren't taken.

         8

         9       Q.   No, but I'm just trying to give you an opportunity to

        10       shed some light on why notes weren't taken, if they

        11       weren't?

        12       A.   Well, I have no idea why notes weren't taken.

        13

        14       Q.   All right.  Did you note the fact at the time that

        15       no-one was taking notes, or is that something --

        16       A.   No, I didn't.

        17

        18       Q.   So at the time of the meeting you didn't realise that

        19       no-one was taking notes?

        20       A.   I can't recall.  I would have been focused a little

        21       more on the meeting than on somebody taking notes.

        22

        23       Q.   Of course.  If you were conscious or aware that no-one

        24       was taking notes at the time, you would have directed them

        25       to take notes, wouldn't you?

        26

        27       MR ROBERTSON:   Mr Commissioner, I object to this line of

        28       questioning.  I understood it to be common ground that my

        29       learned friend's clients didn't take any notes either.

        30

        31       THE COMMISSIONER:   Nobody took any notes.  I don't know

        32       why we're spending time on why they did or didn't, but

        33       nobody did.

        34

        35       MR AGIUS:   Can I assist the inquiry by tendering a meeting

        36       brief dated 31 May 2005 under the hand of Bassim Blazey,

        37       which records "The note taker at this meeting will be:

        38       none required".  It's DFT.0067.0183.

        39

        40       THE COMMISSIONER:   Yes.  It will be exhibit 772.

        41

        42       EXHIBIT #772 MEETING BRIEF PREPARED BY BASSIM BLAZEY,

        43       DATED 31/5/2005, BARCODED DFT.0067.0183

        44

        45       THE COMMISSIONER:   Mr Allen, can we come to the substance

        46       of it, please?

        47
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         1       MR ALLEN:   Yes, Mr Commissioner.  Just on that point,

         2       though, if I may ask the Minister this.

         3

         4       Q.   Is it usual practice for visitors to take notes when

         5       they visit ministers?

         6       A.   Sorry, could you repeat the question?

         7

         8       Q.   Is it protocol for visitors to take notes?

         9       A.   It's not protocol.  It's usual.

        10

        11       Q.   Do you know why there was a direction that no notes be

        12       taken at that meeting?

        13       A.   No.  I gave no such direction.

        14

        15       Q.   Can you think of any reason why that direction would

        16       have been given?

        17

        18       THE COMMISSIONER:   Mr Allen, please go on.  You're just

        19       wasting time, if I may say so.

        20

        21       MR ALLEN:   Look, Mr Commissioner, my client was

        22       cross-examined --

        23

        24       THE COMMISSIONER:   Will you please go on to the substance

        25       of the meeting of 1 June.

        26

        27       MR ALLEN:   Q.   During the course of that meeting you have

        28       a broad recollection of what was discussed between you and

        29       Mr Lindberg, don't you?

        30       A.   Yes.

        31

        32       Q.   Did you discuss with him AWB's use of a Jordanian

        33       trucking company during that meeting?

        34       A.   Well, I have nothing to add to what's in paragraph 44

        35       of my statement, and in that statement I recall that there

        36       was some discussion about AWB's use of a Jordanian trucking

        37       company.

        38

        39       Q.   Was that company described as Alia?

        40       A.   I don't recall it being described as Alia at the

        41       meeting, but it's possible.

        42

        43       Q.   Thank you.  Your recollection as to what was said or

        44       not said is necessarily unclear, isn't it?

        45       A.   Yes.

        46

        47       Q.   Let me put some specific matters to you.  By the way,
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         1       when you were told about AWB's use of a Jordanian trucking

         2       company, did you make a note of that?

         3       A.   No.  I didn't make any notes at the meeting.  It's not

         4       my practice to.

         5

         6       Q.   You've seen exhibit 510.  I wonder if the Minister

         7       might be given a hard copy of that, for his convenience, if

         8       it's available, otherwise it could be brought up on the

         9       screen - DFT.0008.0063.  It's the Mr L'Estrange document.

        10

        11       THE WITNESS:   I don't have a hard copy of the

        12       L'Estrange --

        13

        14       MR ALLEN:   I just want to ask you some questions about it.

        15       It might be easier for you if you have the hard copy

        16

        17       Q.   You recall reading that document, don't you, at the

        18       time and making a note on it?

        19       A.   I do.

        20

        21       Q.   You don't recall being shocked or horrified by

        22       anything you read in it, do you?

        23       A.   I just don't recall.

        24

        25       Q.   In fact --

        26       A.   I can't answer that question.

        27

        28       Q.   You did read it carefully when you received it, I take

        29       it?

        30       A.   Yes.

        31

        32       Q.   It seemed to you to be consistent with information

        33       that had been given to you?

        34       A.   Well, the information that was given to me is, from my

        35       memory, what I have provided and I read out - it's been

        36       discussed in the cross-examination from Mr Agius.

        37

        38       Q.   Examination.  What you've said already, Mr Downer,

        39       with respect, is what you've been able to recall, and you

        40       concede that your memory is far from perfect, isn't it?

        41       You would concede that your memory is not perfect, is it?

        42       A.   No-one's memory is perfect.

        43

        44       Q.   The point is this, when you read this document, it

        45       didn't strike you that there was information in this

        46       document that Mr Lindberg had failed to give you, did it?

        47       A.   I can't recall my state of mind when I read the
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         1       document, except in relation to how I felt about --

         2

         3       MR ROBERTSON:   Excuse me, Commissioner.

         4

         5       MR ALLEN:   I accept that.  I cut him off.  I'm sorry.

         6

         7       THE COMMISSIONER:   Please don't.

         8

         9       MR ALLEN:   We all do that from time to time,

        10       Mr Commissioner.  I apologise.  Sorry, Mr Downer.  I cut

        11       you off.  Did you finish your answer?

        12

        13       THE COMMISSIONER:   Q.  The answer was:

        14

        15            I can't recall my state of mind when I read

        16            the document, except in relation to how I

        17            felt about...

        18

        19       A.   Except in relation to how I felt about the issue in

        20       general, and I have made a notation on the top of the

        21       document to reflect that.

        22

        23       MR ALLEN:   Q.   Yes.  Well, can I put this to you, that

        24       had you read anything in this document that came as a

        25       surprise or that caused you concern or shock or that led

        26       you to believe you'd been misled or not given the full

        27       story by Mr Lindberg, you would remember that, wouldn't

        28       you?

        29       A.   When I read this document, judging by the notation

        30       that I put on the top of it, I had less concern than the

        31       concern that was expressed in this document.

        32

        33       Q.   Indeed.

        34       A.   So that would seem to me to suggest that this document

        35       had a stronger message in it than the message that was left

        36       with me.

        37

        38       Q.   You didn't have any recollection of reading this

        39       document and thinking to yourself, "Lindberg didn't tell me

        40       this or that", did you?

        41       A.   I have a recollection, when I read this document,

        42       that - this of course is a reflection of the author of the

        43       document - in my meeting with Mr Lindberg the situation

        44       didn't look so dire.

        45

        46       Q.   Mr Lindberg told you during your meeting with him that

        47       the AWB expected possibly an adverse finding from the
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         1       independent inquiry, didn't he?

         2       A.   I don't recall.

         3

         4       Q.   You're not saying he didn't tell you that, are you?

         5       A.   Well, I simply do not recall.

         6

         7       Q.   That's recorded in the L'Estrange document.

         8       A.   He may have told Mr L'Estrange that, as is recorded in

         9       his document, but I do not recall from the meeting with me.

        10

        11       Q.   Mr Lindberg told you that the possible adverse

        12       findings arising from AWB's use of trucking may have arisen

        13       from the Wheat Board's use of trucking, the trucking

        14       company Alia, didn't he - something to that effect?

        15       A.   Well, Mr Lindberg, if it would help you, I can re-read

        16       what I have written in my statement after trying carefully

        17       to consider what happened at the 1 June meeting, and I said

        18       that there was - I can't quite find the place in here,

        19       but --

        20

        21       Q.   It's paragraph 44.

        22       A.   44, thank you.  I said in that that, having described

        23       who he was accompanied by, my principal recollection of the

        24       meeting is that Mr Lindberg assured me that, despite its

        25       concerns about the direction of the Volcker Inquiry, AWB

        26       had given it its full cooperation and that I emphasised the

        27       importance of AWB continuing to do so - "I also recall that

        28       there was some discussion about AWB's use of a Jordanian

        29       trucking company", and so on.

        30

        31       Q.   Yes.  Would you read the "and so on"?

        32       A.   Yes - "and that Mr Lindberg told me that AWB had had

        33       no choice but to use that company.  I believe that it was

        34       in this regard that he may have mentioned the word Alia".

        35

        36       MR ROBERTSON:   Could I object, Mr Commissioner.  I may be

        37       missing something here, but I at the moment don't see the

        38       proposition that my learned friend is presently putting to

        39       the Minister reflected in paragraph 10 of exhibit 767,

        40       which is Mr Lindberg's supplementary statement.

        41

        42       THE COMMISSIONER:   It's not.

        43

        44       MR ALLEN:   I'm testing this witness's recollection.

        45

        46       THE COMMISSIONER:   Yes, but in relation to some conflict

        47       of evidence, or not?



            .11/4/06 (64)              6575     A J G DOWNER (Mr Allen)

                            Transcript produced by ComputerReporters

�









         1

         2       MR ALLEN:   Yes.

         3

         4       THE COMMISSIONER:   Where is the conflict?

         5

         6       MR ALLEN:   I thought it had already been established

         7       through Mr Agius in relation to --

         8

         9       THE COMMISSIONER:   If Mr Agius has been over it, there's

        10       no need to go over it again.

        11

        12       MR ALLEN:   I thought I had an opportunity to test the

        13       witness's evidence.

        14

        15       THE COMMISSIONER:   No, you have an opportunity to

        16       cross-examine on the meeting of 1 June and the telephone

        17       discussion of 7 March --

        18

        19       MR ALLEN:   That's what I'm doing.

        20

        21       THE COMMISSIONER:   -- and, in doing that, there needs to

        22       be some conflict between your client and this witness.

        23       It's that conflict which you have the right to explore.

        24

        25       MR ALLEN:   Yes, I am.

        26

        27       THE COMMISSIONER:   Mr Robertson's point is that, so far as

        28       he can see, in paragraph 10 of your client's statement,

        29       which is supposed to set out what he said was the substance

        30       of the meeting with Mr Downer on 1 June, it doesn't appear

        31       to be in conflict with what Mr Downer said in paragraph 44

        32       of his statement.

        33

        34       MR ALLEN:   If that's your view, Mr Commissioner, I can sit

        35       down.  If there's no conflict between Mr Downer's evidence

        36       as to what was said on 1 June set out in paragraph 44 of

        37       his statement, there is no issue.

        38

        39       THE COMMISSIONER:   That's what Mr Robertson has said.

        40

        41       MR ALLEN:   Well, I don't agree with that.

        42

        43       THE COMMISSIONER:   All right.  Well, where's the conflict?

        44

        45       MR ALLEN:   I had understood Mr Downer to give evidence to

        46       this effect, that he could not recall being informed on

        47       1 June that the thrust of the Volcker investigation was
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         1       whether the money AWB paid to Alia did in fact make its way

         2       to the old Iraqi regime, or words to that effect.  If I

         3       could ask Mr Downer a question, we might be able to --

         4

         5       THE COMMISSIONER:   Where does your client say that that

         6       was said?

         7

         8       MR ALLEN:   Paragraph 10(a).

         9

        10       THE COMMISSIONER:   Yes, very well.

        11

        12       MR ALLEN:   Q.   Mr Downer, would you concede that you were

        13       possibly given that information by Mr Lindberg on 1 June?

        14       A.   I don't recall being given that information.

        15

        16       Q.   Would you concede that it's possible that he did tell

        17       you that?

        18       A.   Well, I simply do not recall.

        19

        20       Q.   Yes, I understand that, but would you concede that he

        21       may have?

        22       A.   If he had told me that, I would have thought I'd have

        23       remembered it, but I don't recall.

        24

        25       Q.   You're not excluding the possibility that he did, are

        26       you.

        27

        28       THE COMMISSIONER:   That's the fourth time you've put it.

        29       I think you can go on.

        30

        31       MR ALLEN:   No, I'm putting it differently.  All right.

        32

        33       Q.   As to paragraph (b) --

        34

        35       THE COMMISSIONER:   Your client said he wasn't sure if he

        36       said this to Mr Downer, 10(b).

        37

        38       MR ALLEN:   10(b)?

        39

        40       THE COMMISSIONER:   Yes, 10(b).

        41

        42       MR ALLEN:   I'll put it in a qualified way.

        43

        44       Q.   Did Mr Lindberg say anything to you to the effect that

        45       the company Alia may have been part owned by the Iraqi

        46       Ministry of Transport?

        47       A.   I don't recall him saying that.
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         1

         2       Q.   You concede that he told you that AWB had no choice

         3       but to use Alia, do you?

         4       A.   That's my recollection.

         5

         6       Q.   On the question of your recollection, when I asked you

         7       10 minutes ago whether Mr Lindberg mentioned the company

         8       Alia on 1 June, you told the Commissioner that as far as

         9       you could recall he did not mention that company on 1 June,

        10       didn't you?

        11

        12       MR ROBERTSON:   Could we have the transcript reference?

        13

        14       MR ALLEN:   Somebody here is just getting it for me.

        15

        16       MR ROBERTSON:    That's not my recollection of what the

        17       minister said.

        18

        19       MR ALLEN:   The transcript will reveal what he said.

        20

        21       THE WITNESS:   I wish to emphasise what is in my written

        22       statement.  In my written statement in paragraph 44, the

        23       last sentence, I say:

        24

        25            I believe it was in this regard that he may

        26            have mentioned the word Alia.

        27

        28       I don't recall whether he did or not, but he may have.

        29

        30       MR ALLEN:   Q.   When you read in Mr L'Estrange's

        31       confidential note on 2 June about the possible adverse

        32       findings arising from AWB's use of the trucking company

        33       Alia for transporting the wheat from Iraqi ports, was that

        34       news to you?

        35       A.   Well, I'd have to reflect on that for a while, but I'd

        36       heard, of course, of this whole issue of the trucking

        37       companies going right back to 30 March - Jordanian trucking

        38       company going back to 30 March 2004.

        39

        40       Q.   When you read in Mr L'Estrange's note, the day after

        41       you'd met with Mr Lindberg, that Mr Lindberg had informed

        42       him that in 2004, something to this effect, AWB's own

        43       investigators revealed that Alia was part owned by the

        44       Iraqi Ministry of Transport, did that come to you as a

        45       shock?

        46       A.   Well, I've answered that question already, but I don't

        47       recall being shocked when I read this memo; I think the
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         1       best recollection I can give you is expressed in the

         2       remarks that I've written on the top of it, that I spoke to

         3       them myself and I have to take - we have to take it, of

         4       course, as it comes, that meaning the Volcker Inquiry, "but

         5       I'm more relaxed than they are".

         6

         7       Q.   Mr Downer, the reason you weren't shocked was because

         8       you'd already been informed of that information, hadn't

         9       you?

        10       A.   I have --

        11

        12       Q.   By Mr Lindberg?

        13       A.   -- made it clear what my recollection of the meeting

        14       is.  I can't add to that.  I simply can't.

        15

        16       Q.   Would you agree with this, that had that information

        17       been new to you, you would have done something about it

        18       other than writing the note you did on this document?

        19       A.   No.

        20

        21       Q.   You see, when you were asked about the conversation of

        22       7 March, and when you were asked whether you were given

        23       that information on that day, you said that you were

        24       confident that you weren't because you would have

        25       transmitted that to someone, you would have made a note of

        26       it, you would have discussed it with someone else.  Do you

        27       remember giving evidence about that same information in

        28       relation to the conversation on 7 March?

        29       A.   Yes.

        30

        31       Q.   Well, if this information was new to you when you read

        32       it on 2 June, surely, one, you would now be able to

        33       remember that this was fresh information that day, wouldn't

        34       you?

        35       A.   Well, I can only tell you what I can recall from the

        36       meeting.  I can't really add to it or detract from it.  I

        37       mean, you're putting to me a series of suppositions.  But I

        38       can only tell you what I recall from the meeting.  I simply

        39       cannot assist you over and above that.

        40

        41       Q.   On 2 June you don't recall asking any questions of

        42       anyone, directing anyone to make any further inquiries or

        43       to seek any further information, making any further contact

        44       with the Australian Wheat Board or Mr Lindberg or doing

        45       anything when you read in this document in 2004:

        46

        47            AWB's own investigators reveal that Alia
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         1            was part owned by the Iraqi Ministry of

         2            Transport.

         3

         4       A.   No, because at that time the Volcker Inquiry was

         5       substantially advanced and my state of mind was to await

         6       the outcome of the Volcker Inquiry.

         7

         8       Q.   Your state of mind was that you were pretty relaxed

         9       about this?

        10       A.   True.

        11

        12       Q.   As I understand your evidence, you don't dispute that

        13       you did have a conversation with Mr Lindberg on 7 March, do

        14       you?

        15       A.   I don't dispute it.  I think I did - look, I don't

        16       recall the exact date, but the diary entry indicates it

        17       would have been that date.

        18

        19       Q.   You know that was about exactly one week after the

        20       Volcker investigators had interviewed people and visited

        21       the premises at AWB?

        22       A.   That might be right.  I'm not sure of the exact date

        23       they visited the AWB Limited - I don't know the exact date

        24       they visited AWB Limited's premises.

        25

        26       Q.   Mr Lindberg's evidence is that he was informed by

        27       Mr Stewart that Mr Stewart had informed you that not only

        28       would they cooperate but that they would get back to you

        29       and let you know what the outcome of the inquiry was, how

        30       it went.  Do you agree with that?

        31       A.   That Mr Stewart did?

        32

        33       Q.   Said that someone would let you know how it went?

        34       A.   I don't recall that, no.  I just recall speaking to

        35       Mr Stewart, and my conversation with Mr Stewart was, from

        36       recollection - it's over a year ago, but my conversation

        37       with Mr Stewart came on the back of the government's view

        38       that there had to be full cooperation with the Volcker

        39       Inquiry and Mr Vaile wrote a letter, I think, to

        40       Mr Stewart, perhaps to Mr Stewart and Mr Lindberg.  In my

        41       case, I made a telephone call certainly to Mr Stewart, and

        42       my recollection is that the telephone conversation with

        43       Mr Lindberg was along similar lines; that is, about the

        44       importance of cooperating with Volcker and telling Volcker

        45       the truth.

        46

        47       Q.   The Volcker people had already been and they'd already
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         1       been spoken to by 7 March; right?  And Mr Lindberg's

         2       evidence is that he was giving you the courtesy of report,

         3       letting you know what had happened - that is, telling you

         4       they had cooperated; do you agree with that?

         5       A.   It might - it might be right.  I can only tell you,

         6       under oath, what my recollection is.

         7

         8       Q.   And your recollection is very sketchy about that

         9       conversation?

        10       A.   It is sketchy about that conversation.

        11

        12       Q.   You're not really in a position to dispute what was

        13       said or may have been said or what wasn't said, are you?

        14       A.   I am only in a position to tell you what I recall of

        15       the conversation, which is very sketchy, as you quite

        16       rightly say.

        17

        18       Q.   Generally speaking, would you concede that during that

        19       conversation Mr Lindberg gave you a report or a rundown on

        20       what had happened when the Volcker people came?

        21

        22       MR ROBERTSON:   I object to that question.  How can a

        23       witness answer a question that begins "generally speaking".

        24

        25       MR ALLEN:   Fair enough.  I accept that.

        26

        27       Q.   Would you agree that Mr Lindberg gave you an overview

        28       or a report as to what had occurred when the investigators

        29       attended at AWB and spoke to employees?

        30       A.   My recollection is of a much more general nature.

        31

        32       Q.   You were interested to know, given the direction you'd

        33       given Mr Stewart, whether or not they had cooperated,

        34       weren't you?

        35       A.   I didn't give Mr Stewart a direction; I urged

        36       Mr Stewart.

        37

        38       Q.   You were interested to know whether --

        39       A.   I think - it was important that AWB Limited did

        40       cooperate.

        41

        42       Q.   You were interested to know how it went?

        43       A.   Oh, well, I would have been interested to know how it

        44       went.  I would have been more interested to know that they

        45       had been cooperating, though, rather than just how it went.

        46       I mean, I would have been extremely interested to hear had

        47       they not been fully cooperating with the Volcker Inquiry,



            .11/4/06 (64)              6581     A J G DOWNER (Mr Allen)

                            Transcript produced by ComputerReporters

�









         1       and I'm equally very pleased to hear that they were fully

         2       cooperating with the Volcker Inquiry.

         3

         4       MR ALLEN:   I have no further questions.

         5

         6       THE COMMISSIONER:   Thank you.  Do you have any questions,

         7       Mr Forrest?

         8

         9       MR FORREST:   I do, sir.

        10

        11       THE COMMISSIONER:   In relation to what?

        12

        13       MR FORREST:   I would like to examine the minister in

        14       relation to a number of the cables, only within the period

        15       of before March 2003, and the distillation and distribution

        16       of secret exhibit 4, again within that time period.  Do you

        17       have our letter to hand, sir?

        18

        19       THE COMMISSIONER:   I have your letter, yes.

        20

        21       MR FORREST:   We can jettison paragraphs (a) and (b).  We

        22       would seek to pursue paragraph (c) within a limited way -

        23       in other words, confining the time period to the currency

        24       of the Oil-for-Food Program.  Paragraph (d) is really a

        25       particular of paragraph (c), and paragraph (e) is again

        26       really bearing upon the issue of knowledge within a

        27       specific time frame and I wouldn't want to go beyond that.

        28       Mr Agius very kindly covered paragraph (f) for us.  So

        29       that's the ambit of what I seek to ask.  In short compass,

        30       questions about knowledge held by the government within the

        31       period 1998 to 2003 --

        32

        33       THE COMMISSIONER:   By the Commonwealth, you mean?

        34

        35       MR FORREST:   Sorry, the Commonwealth, yes.

        36

        37       THE COMMISSIONER:   How would (c) or (d) address that - how

        38       would the issues in (c) or (d) assist in that respect?

        39

        40       MR FORREST:   The issue in --

        41

        42       THE COMMISSIONER:   We have the witness's evidence in

        43       relation to each one.  Mr Agius has dealt with a

        44       considerable number of them.  Why do we need to go to the

        45       balance?

        46

        47       MR FORREST:   I'll tell you what I want to do.  I want to
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         1       go to the first cable of Bronte Moules, 13 January --

         2

         3       THE COMMISSIONER:   Mr Agius has covered that.

         4

         5       MR FORREST:   His examination of the cables that concern

         6       the March to June period, which are, I think, in substance

         7       five or six cables, took 10 minutes.  We, with respect,

         8       sir, say that there are issues that arise that are of

         9       particular interest to our clients that deserve a little

        10       more scrutiny than that.

        11

        12            Mr Agius developed the issue of Commonwealth knowledge

        13       by linking the 2000 cables to the subsequent Puckett cable

        14       and the development of knowledge in 2003.  We want to

        15       explore the aspect of Commonwealth knowledge, confined to a

        16       period before March 2003.  You'll recall the Puckett cable

        17       deals with a time in the middle of the year.

        18

        19            I don't criticise Mr Agius for this at all, but he

        20       approached the issue of Commonwealth knowledge from a

        21       different perspective to the way that we wish to approach

        22       it.  Interlinking with an examination of the Moules cable

        23       and a very cursory examination of the cables thereafter,

        24       perhaps not going to them, but in cross-examination of

        25       Mr Downer, if I'm allowed, I would like to go to the

        26       intelligence, I would like to go to see the streams of

        27       information that were available to DFAT, this witness's

        28       department, in that period and see if anyone in that

        29       department, or indeed Mr Downer himself, drew the threads

        30       together and asked the hard question, that being --

        31

        32       THE COMMISSIONER:   That's constructive knowledge.

        33

        34       MR FORREST:   Well, it seems to us, sir, with respect,

        35       there's a distinction to be drawn between constructive

        36       knowledge, on the one hand, as opposed to actual knowledge,

        37       and, on the other hand, the level to which actual knowledge

        38       must reach within the Commonwealth or the government

        39       structure before it can be imputed to the Commonwealth.

        40       That's a different question.

        41

        42       THE COMMISSIONER:   Yes, it is.

        43

        44       MR FORREST:   That's one of the areas that I wish to

        45       explore.  With respect to Mr Agius, and this is not

        46       intended as a criticism of his examination at all, it's

        47       really an assertion by me that I wish to approach it from a
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         1       different perspective.  Mr Agius has focused a good deal of

         2       his examination on the 2003 on period.  As I say, I don't

         3       criticise him for that at all.  I would like to focus for

         4       no more than 15 or 20 minutes, perhaps half an hour at the

         5       most, on the period between 1998, the period of the receipt

         6       of the first piece of intelligence, and 2002, which I think

         7       was the last piece of intelligence that was received prior

         8       to March 2003 and which went to this witness's department,

         9       or in fact his office.  So that's what we seek, sir.  We

        10       obviously are in your hands.

        11

        12       THE COMMISSIONER:   I hear what you say.  Neither seems to

        13       be covered by (c) or (d).  What you have said doesn't seem

        14       to be within (c) or (d).  It seems to be a different topic

        15       altogether.

        16

        17       MR FORREST:   It's linking the cables and intelligence that

        18       I really wish to --

        19

        20       THE COMMISSIONER:   It's not even mentioned.

        21

        22       MR FORREST:   Paragraph (c) sets out a desire by us to test

        23       Minister Downer's recollection of receiving or reading the

        24       21 cables referred to in paragraphs 8 to 21.  Paragraph (d)

        25       relates to the basis upon which he formed the opinions that

        26       certain matters contained in --

        27

        28       THE COMMISSIONER:   I can read (c) and (d).  I've read

        29       them.  Neither of those two things relates to what you put

        30       to me as the subject matter of cross-examination you wish

        31       to make.

        32

        33       MR FORREST:   Sir, with respect, perhaps we should have put

        34       the word "and" between each paragraph, but paragraph (e) is

        35       inextricably bound up in paragraphs (c) and (d).  This is

        36       all information that is coming to Minister Downer's

        37       department at an acutely relevant time.  With respect, sir,

        38       even if this request is not as elegantly worded as perhaps

        39       a statute, or something like that, we --

        40

        41       THE COMMISSIONER:   I think it's a different thing.  I will

        42       allow you to cross-examine on the basis of the matters that

        43       you have put to me this afternoon.  I should say, however,

        44       it has absolutely nothing to do with the matters in

        45       paragraphs (c), (d) or (e).

        46

        47       MR FORREST:   I won't press my luck.  Thank you for that.
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         1

         2       THE COMMISSIONER:   I'll allow half an hour.

         3

         4       MR FORREST:   Half an hour?

         5

         6       THE COMMISSIONER:   You said 20 minutes to start with -

         7       15 minutes, then 20, and then a maximum of half an hour.

         8       So I'll hold you to it.

         9

        10       MR FORREST:   I'll try to beat that.

        11

        12       <EXAMINATION BY MR FORREST:

        13

        14       MR FORREST:   Q.   Mr Downer, do you have your folder there

        15       with the exhibits?

        16       A.   Yes.

        17

        18       Q.   Could you have a look at the first cable that I think

        19       Mr Agius took you to initially - that's at page 2 of your

        20       annexures.  Could that be brought up on the screen, please,

        21       at DFT.0001.0179.  Have you got that in front of you?

        22       A.   Yes.

        23

        24       Q.   Thanks.  Is there anything on the face of that cable

        25       that accords it any particular priority?  Is there some

        26       code that can be deciphered from the face of it which says

        27       this is more important than any other type of cable?

        28       A.   There's a - it's a priority cable, not a routine

        29       cable.  It's not an immediate cable or an emergency cable.

        30       So I think - somebody could correct me from the department

        31       here, but I think it sort of falls into the third of four

        32       categories of urgency in terms of it needing to be

        33       addressed.  Routine is the least important - well, not

        34       least important, least urgent.  It's in terms of --

        35

        36       Q.   They're all important?

        37       A.   -- haste.  They're all important - they're not all

        38       important.  You obviously haven't been through the DFAT

        39       cable system.

        40

        41       Q.   Could you tell me, I think you accepted in examination

        42       from Mr Agius that this cable was received by your office

        43       at a time when you were on leave, but came back within a

        44       day or two, or a couple of days.  Now, you doubt that it

        45       was brought to your attention whilst you were on leave;

        46       that's correct?

        47       A.   Yes.  Yes.
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         1

         2       Q.   I think you accepted that you may have seen this cable

         3       when you returned from leave?

         4       A.   I may have done.

         5

         6       Q.   It is your belief, I think - tell me if it's

         7       not - that whether you saw this cable or not you believe

         8       the substance of it was brought to your attention upon your

         9       return from leave?

        10       A.   I believe the broad issue was brought to my attention.

        11       This is going back six years.  This is a long time.  But I

        12       have a recollection of the issue.  I have a recollection of

        13       the Canadian Wheat Associates' complaint.  I have a

        14       recollection of it being handled by my department and the

        15       United Nations, and I have a recollection, which I can tell

        16       from looking at the cables, in April, early April of that

        17       year it was resolved to the satisfaction of the

        18       United Nations.

        19

        20       Q.   Moving back four months to 13 March or 15 March, or

        21       thereabouts, when you returned from leave - sorry,

        22       January - it is likely, is it not, that if you didn't see

        23       this cable, the fact of an allegation that the AWB was

        24       party to a sanctions-busting scheme where it inflated its

        25       wheat price by a certain amount and that that price was

        26       paid from the UN Iraq account and then the AWB would pay a

        27       return amount of an amount of dollars per metric tonne to

        28       an Iraq-controlled bank account in Jordan is likely to have

        29       been brought to your attention?

        30       A.   It could have been brought to my attention, and

        31       bearing in mind I am familiar with the issue, I've made the

        32       point on a number of occasions, I would have seen some of

        33       these cables over that period, but six years ago, to recall

        34       precisely individual cables is impossible.

        35

        36       Q.   That's why I'm asking you about the likelihood, rather

        37       than absolute certainty?

        38       A.   It's possible.

        39

        40       Q.   If someone had said to you on 15 January 2000, "Look,

        41       the Canadians are complaining about the AWB", or "a third

        42       party is complaining about the AWB, and they're saying

        43       they're rorting the Oil-for-Food account", or words to that

        44       effect, the natural response would be, I suggest, "Well,

        45       what are they saying?  What's the allegation" - that's fair

        46       enough, isn't it?

        47       A.   If that had happened, that would be the response.
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         1

         2       Q.   Really, however the fact of the third party complaint

         3       came to your attention, whether it be by reading the cable

         4       itself or by someone telling you about a third party

         5       complaint, the one thing that you, as Foreign Minister, are

         6       going to want to know is what are they saying, what's the

         7       allegation - you'd agree with that, wouldn't you?

         8       A.   Yes, if it was drawn to my attention, I would have

         9       talked about it.

        10

        11       Q.   It clearly was drawn to your attention at some stage

        12       during that period?

        13       A.   The issue was.  You're talking about the specific

        14       cable.  Whether the specific cable was - that is a very big

        15       ask to remember that six years back, but the issue was, I

        16       was familiar with the issue.

        17

        18       Q.   With respect, sir, we're talking about the issue?

        19       A.   You are.  Yes, I would have said I was familiar with

        20       the issue.

        21

        22       Q.   If someone had said to you, "The Canadians" - I don't

        23       think that's actually accurate, "A third party has made a

        24       complaint", "a third country has made a complaint that the

        25       AWB are in some way involved in a rort on the Oil-for-Food

        26       Program", if someone said that to you, the first thing

        27       you'd say is, "Look, what is that allegation", surely?

        28       A.   Well, I would be surprised at the allegation and the

        29       first thing I would say is, "Is it credible?"

        30

        31       Q.   Well, you'd need to know before you said, "Is it

        32       credible?" --

        33       A.   No, I wouldn't.  The adviser would know more about it.

        34       My interlocutor would, by definition, know more about it

        35       than me.  In my line of business you hear allegations the

        36       whole time.  If an allegation were made and an allegation

        37       had been made by the Canadians, I would, of course, ask how

        38       credible that allegation was.  I think that would be - you

        39       want to know what my first response would be, that's your

        40       question, my answer is that would be my first response.

        41

        42       Q.   You wouldn't ask what the allegation is, you'd ask is

        43       it credible?

        44       A.   Is it credible and, subsequently, talk about the

        45       allegation.

        46

        47       Q.   Part of the answer to "Is it credible" --
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         1       A.   Part of the answer is whether it would be - what the

         2       allegation was.

         3

         4       Q.   We might be playing with words.  Eventually, if you

         5       make inquiries about this allegation, someone is going to

         6       tell you the substance of what is in Bronte Moules' cable?

         7       A.   They're going to tell me something about it.

         8

         9       Q.   I think you accepted that Bronte Moules' cable

        10       contained - perhaps with a slight advantage of

        11       hindsight - some very important things?

        12       A.   It contained some allegations.  I've re-read the

        13       cable, obviously, in recent times.  It contains an

        14       allegation.

        15

        16       Q.   And the allegation is, as Mr Agius observed, an

        17       allegation of sanctions breaching, not just by Australia

        18       but by Iraq as well?

        19       A.   Yes.

        20

        21       Q.   And there are serious consequences if the sums

        22       involved are very substantial - in that sense, it gives the

        23       Hussein regime access to moneys that the world community

        24       does not want him to have access to?

        25       A.   Yes.

        26

        27       Q.   Given those factors, it is, I suggest to you,

        28       overwhelmingly probable that the allegation that the AWB

        29       were party to this scheme of inflation of prices and paying

        30       a return amount to an Iraq-controlled bank account in

        31       Jordan, which account, it seems by the allegation, was

        32       controlled by a son of Saddam Hussein, it's highly likely,

        33       it's overwhelmingly likely, that those sorts of details

        34       would have been brought to your attention in January 2000?

        35

        36       MR ROBERTSON:   I object to that, Mr Commissioner.  That is

        37       not an accurate reflection of the cable, in my submission.

        38

        39       THE COMMISSIONER:   Yes.

        40

        41       MR ROBERTSON:   For example, unless I'm missing something,

        42       the proposition about the son of Saddam Hussein was about

        43       the company, as I read it - I may be mistaken - and a

        44       belief, rather than --

        45

        46       MR FORREST:   I'm doing my best to paraphrase.  I'm

        47       conscious that I have --
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         1

         2       THE WITNESS:   I have seen that language in the media,  but

         3       the cable is important.

         4

         5       MR FORREST:   I'm conscious that I have half an hour.

         6

         7       THE COMMISSIONER:   You only have 20 minutes left.

         8

         9       MR FORREST:   Well, perhaps I'd better move on, thank you.

        10

        11       Q.   It's overwhelmingly likely, is it not, that the

        12       substance of this cable was brought to your attention in

        13       January of 2000?

        14       A.   It could have been.

        15

        16       Q.   Who from?

        17       A.   The cable could have been given to me in a collection

        18       of cables or it could have been raised specifically with me

        19       by a member of my staff, but I don't have a recollection

        20       six years back of precisely that.  My recollection six

        21       years back is much more general about the issue, not the

        22       specifics of the issue to the extent that are outlined in

        23       the allegations made in the cable.

        24

        25       Q.   Over the next three months you would have been aware

        26       of the cable traffic which set out, if you like, a

        27       narrative of how this issue developed?

        28       A.   Yes.

        29

        30       Q.   All of that occurs in the early part leading up to

        31       April of 2000.  At the same time, we have as exhibit 641,

        32       if that could be brought up on the screen - this is the

        33       distillation and distribution of secret exhibit 4, have you

        34       seen a copy of this?

        35       A.   Yes.  Could I have a hard copy of it, please?  Would

        36       that be possible?

        37

        38       THE COMMISSIONER:   Yes.

        39

        40       THE WITNESS:   I might have a copy in my folder.  I'm not

        41       sure.

        42

        43       MR AGIUS:   I believe it's annexed to the minister's

        44       statement.

        45

        46       THE WITNESS:   Yes, if somebody could give me the page

        47       number.
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         1

         2       MR ROBERTSON:   The distillation, Mr Commissioner, is

         3       page 51 of the statement.  That's not the distillation and

         4       distribution, however, I don't think.

         5

         6       MR FORREST:   No, I think the distribution is a separate

         7       exhibit, sir, exhibit 641.

         8

         9       Q.   Minister, in 1998 we can readily discern that Alia was

        10       the subject of unassessed intelligence which was

        11       distributed to your department.

        12       A.   Yes.

        13

        14       Q.   By the first quarter of 2000 there was unassessed

        15       intelligence that Alia was receiving fees in Jordan for the

        16       discharge and inland transport within Iraq of goods

        17       purchased by Iraq under the Oil-for-Food Program; it

        18       received those fees as agent for the Iraqi government;

        19       those fees, less a small commission, were paid into

        20       accounts accessible by Iraq in violation of the sanctions;

        21       and the amounts involved were very substantial.

        22       A.   I read that.

        23

        24       Q.   That intelligence report was distributed to your

        25       department?

        26       A.   Yes.

        27

        28       Q.   The timing of that intelligence report coincides

        29       fairly neatly with the third-party complaint; do you accept

        30       that?

        31       A.   Yes.

        32

        33       Q.   Are you able to tell us to whom it is likely that this

        34       intelligence was directed?

        35       A.   I wonder if you could explain your question.  When you

        36       say "to whom the intelligence was directed", what you mean

        37       by "directed".

        38

        39       Q.   Well, who in your department at DFAT was likely to

        40       have received that intelligence - are you able to tell us,

        41       or not?

        42       A.   I can't tell you.  I suggest the department would be

        43       better placed to be able to answer that question.

        44

        45       Q.   I'm sorry?

        46       A.   I suggest that the department, departmental officers,

        47       would be better placed to answer that question.
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         1

         2       Q.   In your statement you say at pages 6 and 7 that, to

         3       the best of your recollection, you have not seen any of the

         4       documents in secret exhibit 4 and you were not aware of the

         5       substance of those documents.

         6       A.   That's correct.

         7

         8       Q.   And you go on to say that, to the best of your

         9       recollection, you were not previously aware of the

        10       unassessed intelligence distilled in exhibit 584 or the

        11       substance of the information distilled in exhibit 584?

        12       A.   Yes, I wasn't aware of any of this intelligence.

        13

        14       Q.   Well, both of those paragraphs that I've read to you

        15       from your statement are qualified by the phrase "to the

        16       best of my recollection".

        17       A.   Indeed, but I know from the distribution that only one

        18       piece of all of this intelligence came even to my office.

        19       So it was, by definition, impossible for me to have seen -

        20       I suppose, yes, I'll be a bit careful there, but

        21       almost impossible for me to have even seen the

        22       intelligence, and I've looked at the intelligence myself

        23       and I can tell from looking at the intelligence that it

        24       wouldn't ever - excepting for the one piece that came to my

        25       office, it wouldn't have come to my office.

        26

        27       Q.   Do you say that if a piece of intelligence is

        28       forwarded to the Department of Foreign Affairs and Trade,

        29       which is your department, a piece of unassessed

        30       intelligence, it is almost impossible for it to be brought

        31       to your attention?

        32       A.   It doesn't come, I don't think, from my department.

        33       The intelligence comes directly from the intelligence

        34       agencies.  It doesn't get passed up to me from my

        35       department.  I could check that, but I'm pretty sure it

        36       comes directly from the intelligence agencies.

        37

        38       Q.   Do you say that if a piece of intelligence contains

        39       something of substantial interest to --

        40

        41       THE COMMISSIONER:   Unassessed intelligence.

        42

        43       MR FORREST:   I'm sorry.

        44

        45       Q.   If a piece of unassessed intelligence carries

        46       something of substantial interest to your particular

        47       responsibilities, the substance of it would not be brought
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         1       to your attention from DFAT?

         2       A.   If they read the intelligence and it caused them alarm

         3       or concern or they thought it was necessary for me to see

         4       it, they would check that I had seen it.

         5

         6       Q.   The Moules series of cables were being circulated

         7       within the department in the first quarter of 2000, were

         8       they not?

         9       A.   Yes.

        10

        11       Q.   The intelligence that the ARC held, it seems, relating

        12       to Alia and fees relating to discharge of inland transport

        13       was circulated to someone in the department; correct?

        14       A.   I believe so.  I am advised that that was the case.

        15       Intelligence is circulated to my department.

        16

        17       Q.   The fact that the AWB were the largest single supplier

        18       under the Oil-for-Food Program would have been a fact that

        19       was well known to your department?

        20       A.   Of course.

        21

        22       Q.   Did anyone in your department bring to your attention

        23       the existence of the intelligence or its substance as it

        24       bore upon the third-party complaint?

        25       A.   No.

        26

        27       Q.   You'd accept, wouldn't you --

        28       A.   Can I just add to that?

        29

        30       Q.   Sure.

        31       A.   I understand that nobody in my department recalls

        32       seeing this intelligence.  Let me make another point:  this

        33       is unassessed intelligence, of which, through the whole of

        34       this period, there were something like three-quarters of a

        35       million pieces, and unless intelligence is going to be

        36       assessed, it often is missed or not given much priority.

        37

        38       Q.   So --

        39       A.   There is so much intelligence.  You have to establish

        40       whether the intelligence is potentially accurate, whether

        41       the intelligence isn't, whether it's relevant, whether it

        42       isn't.  It's a very major challenge to deal with

        43       intelligence, and to single out a document here or a

        44       document there, and there are a small number of documents

        45       that have been found over a long period of time out of

        46       750,000 pieces of intelligence, it would be quite

        47       surprising if that intelligence had been given the priority
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         1       that you're suggesting in your hypothesis.

         2

         3       Q.   No, I'm not suggesting anything, Mr Downer; I'm asking

         4       you questions.  Do you understand that no-one in your

         5       department saw this piece of intelligence?

         6       A.   That's what I understand - recalls seeing the

         7       intelligence.

         8

         9       Q.   How do you understand that?

        10       A.   Through the Cole Commission; through the Commission,

        11       through the inquiry.

        12

        13       Q.   By reading the transcript, do you say --

        14       A.   By reading reports.

        15

        16       Q.   What's the point in sending your department a piece of

        17       unassessed intelligence if no-one is going to read it?

        18       A.   They read a lot of it - of intelligence.  They don't

        19       read all of it.  It's simply physically impossible for them

        20       to read all of it.

        21

        22       Q.   Do you, on your understanding of the position, say

        23       that the intelligence that was sent to your department, the

        24       unassessed intelligence that was sent to your department in

        25       March 2001, was not read by anyone in your department?

        26       A.   Well, I understand --

        27

        28       THE COMMISSIONER:   I'm not sure there's any evidence that

        29       anything was sent in March 2001, is there?

        30

        31       MR FORREST:   Distillation 4, sir.

        32

        33       THE COMMISSIONER:   No, that doesn't say that.

        34

        35       MR FORREST:   No, it doesn't, it says "by March 2001 ARC

        36       held intelligence", et cetera.  "The intelligence reports

        37       comprising information were distributed on or about the

        38       date of their creation", which of course we don't know

        39       because we don't have the document, "each was also

        40       distributed on or about that date to DFAT", et cetera.  So

        41       in my submission the question, whilst being perhaps a

        42       little - I'll go about it in another way.

        43

        44       THE COMMISSIONER:   It should be understood that this

        45       distillation was made or directed by me to try to alleviate

        46       any unfairness to persons appearing before this Commission.

        47       Because of national security reasons, I couldn't allow
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         1       others to see the documents.  To alleviate that, as best I

         2       could, I made this distillation.  The distillation is

         3       snippets of information which are picked out of a large

         4       number of documents.

         5

         6       MR FORREST:   I understand.  15 documents.

         7

         8       THE COMMISSIONER:   15 documents.

         9

        10       MR FORREST:   Q.   Minister, you drew a distinction between

        11       "assessed" and "unassessed" intelligence.  Assessed

        12       intelligence, I understand you to say, is far more likely

        13       to be brought to your attention than unassessed

        14       intelligence?

        15       A.   Some of it is.

        16

        17       Q.   I want to read you some evidence of Mr Varghese.

        18       You'll know him, from the Office of National Assessments?

        19       A.   Peter Varghese.

        20

        21       Q.   I apologise for the pronunciation.

        22       A.   Apology accepted.

        23

        24       Q.   Minister, at page 6430 of the transcript, Mr Varghese

        25       was asked this:

        26

        27            Q.   Are you able to tell us, sir,

        28            specifically whether the 10 per cent

        29            surcharge and the inland transport fee

        30            payable on all goods imported under the

        31            Oil-for-Food Program were the subject of

        32            ministerial report?

        33

        34       The Commissioner asked:

        35

        36            Report from whom?

        37

        38       Mr Carter asked:

        39

        40            From the agency that this witness works

        41            for.

        42            Q.   From the Office of National

        43            Assessments?

        44

        45       Mr Varghese said:

        46

        47            We would have - I can recall one reference
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         1            in one of our reports to the Iraqi interest

         2            in surcharges.

         3            Q.   When was that?

         4            A.   I don't have the date before me.

         5            Q.   And who did that report go to?

         6            A.   Well, it would have gone to the normal

         7            list of ONA product, which would be to

         8            members of the national security committee

         9            of cabinet and to senior officials.

        10            Q.   You would be able to make some sort of

        11            inquiry for us as to when that was and what

        12            the document itself was?

        13            A.   Certainly.  Well, we could certainly

        14            find the precise document and the precise

        15            date.

        16

        17       There were some questions about whether it would be made

        18       available to the inquiry, and then this question was asked:

        19

        20            Q.   You say you can't be sure of the date

        21            at the moment.  Are you able to say whether

        22            it was during the Oil-for-Food Program?

        23            A.   It probably was during the period of

        24            the Oil-for-Food Program.

        25

        26       Now, I want to ask you about that document, or the

        27       substance of that form of assessed intelligence, Minister.

        28       Are you a member of the national security committee of

        29       cabinet?

        30       A.   Yes, I am.

        31

        32       Q.   Who are the other members?

        33       A.   The Prime Minister, the Attorney-General, the

        34       treasurer, the Minister for Defence - I'm just hesitating

        35       because I may have left someone out, but they are --

        36

        37       Q.   I'm sure they won't mind.  Did assessed intelligence

        38       during the currency of the Oil-for-Food Program come before

        39       the national security committee of cabinet during the

        40       currency of the Oil-for-Food Program?

        41       A.   Was there any assessed intelligence that went to the

        42       members of the national security committee of cabinet

        43       during the life of the Oil-for-Food Program?

        44

        45       THE COMMISSIONER:   Do you mean generally, or --

        46

        47       THE WITNESS:   Do you mean generally?
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         1

         2       MR FORREST:   Q.   Dealing with the passage of questions

         3       that I put to you - in other words, the evidence given by

         4       Mr Varghese that he can recall a reference in one of our

         5       reports - that is, a report from the Office of National

         6       Assessments - that dealt with the Iraqi interest in

         7       surcharges, it went to that committee that we've talked

         8       about and it went probably during the currency of the

         9       Oil-for-Food Program.  My question to you, sir, is do you

        10       recall it?

        11       A.   No.  It would have gone to the officers, presumably,

        12       rather than necessarily to the ministers and the

        13       Prime Minister.  But personally their officers would then

        14       distribute this material as they saw fit.  But I have no

        15       recollection of it.

        16

        17       Q.   Do you say definitively that it was not brought to

        18       your attention?

        19       A.   I just can't recall it at all.  I have no recollection

        20       of such a document and I would have to talk to Mr Varghese

        21       about even what document he was referring to.  But I have

        22       no recollection of it.

        23

        24       Q.   If a document of that nature were brought to your

        25       attention, it would be, would it not, intelligence that

        26       would enable you to go back in your mind to the year 2000

        27       and say, "Hey, this is pretty close to what that third

        28       country was complaining about back in early 2000?"

        29

        30       MR ORR:   I object to that question.

        31

        32       THE COMMISSIONER:   Yes, I reject the question.

        33

        34       MR FORREST:   Q.   I thought Mr Varghese made it quite

        35       clear in his evidence that, insofar as reports he was

        36       talking about, he was drawing on the general unassessed

        37       intelligence, not the points in the distillation.

        38

        39       THE COMMISSIONER:   Yes, he did.

        40

        41       MR FORREST:   With the benefit of hindsight, I see counsel

        42       looking at his watch directly in front of me.

        43

        44       THE COMMISSIONER:   You still have a minute.

        45

        46       MR FORREST:   Q.   With the benefit of hindsight, sir,

        47       could your department have more adequately integrated the
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         1       receipt of intelligence and cables to make a response in

         2       2000 to the allegations --

         3       A.   No, I think my department did a good job.

         4

         5       Q.   Is there a single criticism that you would make of him

         6       during that entire period?

         7       A.   A general criticism?

         8

         9       Q.   Yes.

        10       A.   Of any kind?

        11

        12       Q.   Relating --

        13       A.   I would make a private criticism to them from time to

        14       time during that period, no doubt, about many things.

        15

        16       Q.   Relating to their performance and discharge of their

        17       duties in relation to the Iraq sanctions?

        18       A.   I think they fulfilled their duty.  I think they are

        19       very professional people.  The officers involved are

        20       professional officers and I have faith in their

        21       professionalism and their commitment.  I think they

        22       strongly believed in the sanctions regime.  I don't think

        23       people in my office - in my department thought we should go

        24       soft on the sanctions regime.  I think they always knew

        25       that it was government policy to support sanctions.  They

        26       always knew that the minister, their minister, and the

        27       Prime Minister were very strong supporters of sanctions

        28       against Saddam Hussein's regime and they faithfully

        29       implemented government policy.

        30

        31       Q.   Have you read the evidence of Mr Bowker, who made

        32       inquiries of a Mr McConville about the third party

        33       allegations?

        34       A.   I'm familiar with it.

        35

        36       Q.   The evidence, as I understand it, is that the inquiry

        37       extended to reading to him or conveying to him the contents

        38       of the Moules cable and receiving a response, "This is

        39       bullshit", together with an emphatic denial, and that was

        40       the extent of the inquiries made by Mr Bowker.  Do you

        41       regard that as satisfactory conduct?

        42

        43       MR ROBERTSON:   I object to that question.

        44

        45       MR AGIUS:   I object to that question, Mr Commissioner.

        46       That question may have relevance if there was any

        47       possibility at that time that, if Mr Bowker had conducted
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         1       his inquiry differently, AWB would have given him a

         2       different response.  The problem with all of this

         3       examination is, if I may say so, with respect, which is why

         4       I did not embark upon it, all through this time AWB was

         5       denying that it had done anything wrong.  In my respectful

         6       submission, it sets the bar too high to say and to suggest

         7       in the course of the examination that, in the face of that

         8       denial, the Commonwealth ought to have rejected the denial,

         9       and now be criticised for not conducting a different

        10       inquiry when the only inference available is that, if the

        11       different inquiry had been made, AWB would have made the

        12       same response, that it was not acting in breach of

        13       sanctions.  The answer to that question can't possibly

        14       assist you, Mr Commissioner.

        15

        16       MR JUDD:   On behalf of AWB, that is rejected as a

        17       proposition.  My learned friend knows, as his questioning

        18       has indicated during the course of the examination of some

        19       of these witnesses, including the ministers, that, had

        20       specific questions been asked, there may have been specific

        21       answers.  My friend has asked those questions and he's put

        22       it to witnesses on the assumption, presumably, that such

        23       questions might have elicited a different answer.  Of

        24       course we don't have the answers because the questions were

        25       never asked.  But it's not right, in our submission, to

        26       draw, as our friend does, the conclusion that, had the

        27       questions been asked, nothing would have been said to

        28       enlighten the questioner.  That is unfair and wrong.

        29

        30       THE COMMISSIONER:   I had thought, maybe wrongly, that up

        31       until at least 4 October 2005, and possibly later, AWB

        32       maintained that it had done nothing wrong.

        33

        34       MR JUDD:   It did make general denials of wrongdoing, but

        35       if one looks carefully --

        36

        37       THE COMMISSIONER:   Not just general denials, specific

        38       denials.  We have a folder here of correspondence between

        39       AWB and the various departments.  It will no doubt be

        40       collated at some point of time and addressed.  We have the

        41       evidence of what they told the Volcker committee.  We now

        42       know from the brief which was produced the other day that

        43       they had a deal of information which they withheld from the

        44       Volcker committee.  The Volcker committee's report may well

        45       have been quite different if that material had been made

        46       available to them.

        47
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         1       MR JUDD:   It's rejected that material was withheld.

         2       Material was provided to the committee on exactly the same

         3       basis as it was by government.  That's a matter which is

         4       established by this inquiry.

         5

         6       MR AGIUS:   As my learned friend knows, the Hogan/Borlase

         7       trip report was not provided to the committee.  My learned

         8       friend knows that the fact that the last two contracts had

         9       their prices inflated so as to conceal the Tigris debt was

        10       not provided to the committee.  Not only was it not

        11       provided to the committee; it was not provided to counsel,

        12       from whom advice was sought.  It's ridiculous to suggest

        13       that AWB was in the same position as the government.  I'm

        14       not here to defend the government, but I'm certainly not

        15       going to sit here and hear misrepresentations put as

        16       submissions.  AWB was denying that it had done anything

        17       wrong right up until at least October of 1995.  To suggest

        18       that if Mr McConville had been asked any other question in

        19       any other way it would have suddenly decided to tell the

        20       truth is preposterous, in my submission.

        21

        22       THE COMMISSIONER:   In any event, we've had enough of that.

        23       That can be the subject of submissions in due course.  Your

        24       question is rejected, Mr Forrest.

        25

        26       MR FORREST:   It was so long ago, Mr Commissioner, I don't

        27       have a particular recall.

        28

        29       THE COMMISSIONER:   I think you've run out of time as well.

        30

        31       MR FORREST:   I'm indebted to you.

        32

        33       THE COMMISSIONER:   Mr Robertson?

        34

        35       MR ROBERTSON:   I have no questions.

        36

        37       THE COMMISSIONER:   Mr Agius.

        38

        39       MR AGIUS:   There's nothing arising, Mr Commissioner.

        40

        41       THE COMMISSIONER:   Very well.  Thank you, Minister.

        42       You're excused.  Thank you.

        43

        44       THE WITNESS:   Thank you, Commissioner.

        45

        46       <THE WITNESS WITHDREW

        47
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         1       MR AGIUS:   We can return to Mr Lindberg either today or

         2       Thursday morning.

         3

         4       THE COMMISSIONER:   We'll take a short break.

         5

         6       SHORT ADJOURNMENT

         7

         8       MR ABBOTT:   Commissioner, I seek the release of the

         9       witnesses for whom I appear before this Commission -

        10       Mr Ingleby, Mr Aucher, Mr Owen and Dr Fuller.

        11

        12       MR AGIUS:   There's no objection to that.

        13

        14       THE COMMISSIONER:   Very well.  Thank you.  I release those

        15       witnesses.

        16

        17       MR ABBOTT:   I think Mr Beaumont has already been released.

        18

        19       MR AGIUS:   If he hasn't, there's no objection to his

        20       rerelease, if necessary.  There's been an administrative

        21       error that I'd like to correct, Mr Commissioner.

        22       Apparently a particular document was incorrectly marked as

        23       exhibit 763 and some parties, including the Department of

        24       Foreign Affairs and Trade, AWB, Mr Flugge, BHP and

        25       Mr Stott, were given a copy of a statutory declaration of

        26       Mr Moraitis in error as exhibit 763.  Exhibit 763 is in

        27       fact the record provided by Mr Innes Willox, DFT.0028.0113.

        28

        29       THE COMMISSIONER:   That's correct.

        30

        31       MR AGIUS:   Apparently there's been an error and a

        32       different document has been barcoded with that number.  We

        33       would seek the return of the statutory declarations of

        34       Mr Moraitis, and we will substitute for them a copy of the

        35       document provided by Mr Innes Willox.

        36

        37       THE COMMISSIONER:   Very well.  That will be corrected and

        38       we will make that substitution.

        39

        40       MR AGIUS:   Mr Commissioner, can I indicate that the

        41       inquiry has received a statement from the Prime Minister.

        42       I'm in the process of having it copied.  In due course,

        43       before we rise today, I will tender it and ask that it be

        44       marked as a confidential exhibit, on the same basis that

        45       we've provided other material in advance of the witnesses.

        46

        47       THE COMMISSIONER:   Yes.
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         1

         2       MR AGIUS:   Overnight I would ask my learned friends to

         3       consider whether they wish to make application to examine

         4       the Prime Minister in relation to that statement.  I'd ask

         5       that those applications be made by lunchtime tomorrow.

         6

         7       THE COMMISSIONER:   Yes.

         8

         9       MR AGIUS:   We would return to a hearing, if necessary, on

        10       Thursday of this week.

        11

        12       <ANDREW ALEXANDER LINDBERG, on former oath:       [4.40pm]

        13

        14       <EXAMINATION BY MR AGIUS:

        15

        16       Q.   Mr Lindberg, can I return to exhibit 685, which is

        17       Mr Cooper's notes of what you have said upon your return

        18       from your visit to Canberra on 1 June.  You will recall the

        19       scene when you were with Mr Trewin and speaking to

        20       Mr Cooper and others --

        21       A.   Yes.

        22

        23       Q.   -- about what had occurred the day before?

        24       A.   Yes, sir.

        25

        26       Q.   AWB.0393.0003, at 0004.  Two-thirds of the way down

        27       there's a reference:

        28

        29            AL - we were frank with how this could turn

        30            out.

        31            - they want to be briefed regularly.

        32            - there are some things which could have

        33            been done better.

        34

        35       I take it your statement "we were frank with how things

        36       could turn out" is a report of what you had said to some of

        37       those with whom you had met the day before?

        38       A.   Yes.

        39

        40       Q.   Did that include statements made by you the day before

        41       that the Volcker Inquiry may find that AWB had acted in

        42       breach of sanctions?

        43       A.   Wittingly or unwittingly, yes.

        44

        45       Q.   Wittingly or unwittingly?

        46       A.   Yes.

        47
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         1       Q.   Did you use those words?

         2       A.   Well, I may not have used those exact words.

         3

         4       Q.   "They want to be briefed regularly" - an indication

         5       from some of those that you'd spoken to the day before that

         6       Commonwealth officers wanted to be briefed regularly on

         7       what it was that AWB was doing and planning in relation to

         8       its response to the Volcker Inquiry?

         9       A.   Yes.

        10

        11       Q.   And the statement, "there are some things which could

        12       have been done better", what was that a reference to?

        13       A.   I think it was a reference to the complexity of the

        14       process and the complexity of the information flows at

        15       various stages in the processes that were involved.

        16

        17       Q.   Did you make the statement that there were some things

        18       that could have been done better, or were you reporting on

        19       something that you'd said the day before?

        20       A.   I think I was reporting on something I'd said the day

        21       before.  I believe I said words to that effect.

        22

        23       Q.   Who did you say those words to, can you recall?

        24       A.   I can't specifically recall.  It was certainly at one

        25       of the meetings.

        26

        27       Q.   And what did you say?

        28       A.   Well, I said it was a very complex process and that,

        29       you know, the information flows appear to be very

        30       imperfect.

        31

        32       Q.   You used just those words?

        33       A.   Well, that was the sentiment that I conveyed,

        34       Mr Agius, as I recall.

        35

        36       Q.   Which information flows were you speaking of?

        37       A.   Well, it was a complex system with contracts being

        38       presented and going through various stages.  It was in the

        39       context, for example, that, you know, no-one had contacted

        40       AWB about any complaint about Alia, for example.

        41

        42       Q.   I just want to know what you said.

        43       A.   Well, I think I used words to that effect, that it's a

        44       complex process and information flows could have been

        45       better.

        46

        47       Q.   Now, the next line, "PM's office - Paul O'Sullivan was
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         1       most probative - but at end of meeting he was a supporter",

         2       did you use words to that effect at this meeting on 2 June?

         3       A.   I believe I may have, yes.

         4

         5       Q.   Was that your assessment?

         6       A.   It may have actually been Mr Trewin's assessment.

         7

         8       Q.   So they may not be your words?

         9       A.   Although I would agree with the sentiment - yes, they

        10       may not be my words.

        11

        12       Q.   The next line reads:

        13

        14            O'Sullivan - keep your response narrow,

        15            technical - do not blame US, complain about

        16            process.  AWB's strategy would be same with

        17            a witting or unwitting outcome.

        18

        19       Now, by reference to those notes, do they appear to be a

        20       summary of things you said on 2 June?

        21       A.   Yes.

        22

        23       Q.   What were you referring to?

        24       A.   Well, I was referring to things that were said or

        25       sentiments that were conveyed by Mr O'Sullivan in the

        26       conversation that we had on the previous day, and I was

        27       reporting that.

        28

        29       Q.   Well, in what sense did Mr O'Sullivan say something

        30       that led you to say "keep your response narrow"?  What was

        31       it that Mr O'Sullivan said to you?

        32       A.   We discussed Mr O'Sullivan said that one of the best

        33       responses was to keep it confined to the legal issues,

        34       confine the issues narrowly, and he saw merit in the advice

        35       that we received from our QC, being an important part of

        36       our defence.

        37

        38       Q.   So his advice to you was to respond in the same terms

        39       as the advice you received from your QC; is that right?

        40       A.   Well, he said that the legal advice that we received

        41       was very important and that the issues should be kept

        42       narrow and legally focused, and we then discussed the other

        43       matters that are recorded there and they were his

        44       reflections on no mileage in blaming the US or complaining

        45       about the process, and really the outcome or the strategy

        46       shouldn't vary, whether it's witting or unwitting, and I

        47       think that's an accurate reflection of the sentiment that
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         1       he conveyed to us in that meeting.

         2

         3       Q.   Did you get any sense from Mr O'Sullivan that you

         4       should be anything other than frank?

         5       A.   Oh, no.

         6

         7       Q.   Then if we go over the page, at 0005, "There was no

         8       mention of a need for an Australian review by the

         9       Attorney-General" - that was a comment made by you or

        10       Mr Trewin, was it?

        11       A.   I can't see that on the screen, Mr Agius.

        12

        13       THE COMMISSIONER:   It's on the next page.

        14

        15       MR AGIUS:   Q.   Sorry, 0005.  Was that a comment by you or

        16       Mr Trewin?

        17       A.   Yes.

        18

        19       Q.   So that was your own impression of things?

        20       A.   Yes.

        21

        22       Q.   And the next two lines you've dealt with in your

        23       statement, I think:

        24

        25            Govt feels untouchable on this.  US will

        26            not criticise Australian Govt.

        27

        28       Was that you or Mr Trewin expressing an opinion?

        29       A.   That was Mr Trewin expressing an opinion.

        30

        31       Q.   Expressing an opinion?

        32       A.   Yes.

        33

        34       Q.   Not recounting something that had been said?

        35       A.   No.

        36

        37       Q.   Then a summary:

        38

        39            What Govt wants from AWB.

        40            keep narrow - be a small target.

        41

        42       Was this again a summary of your impression and the

        43       impression of Mr Trewin, rather than a recounting of

        44       something that had been said by anybody he'd spoken to the

        45       day before?

        46       A.   Yes, the former.

        47
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         1       Q.

         2

         3            Cooperate

         4            Get independent advice

         5            Keep us briefed

         6            Tell us --

         7

         8       A.   "Truth".

         9

        10       Q.   "Truth"?

        11       A.   Yes.

        12

        13       Q.   So, with the addition of that evidence by way of

        14       explanation, you do not otherwise differ with Mr Cooper's

        15       note of what you said on 2 June?

        16       A.   I think the only thing I would add, Mr Agius, is that

        17       I think the quote on the previous page attributable to

        18       Minister Truss was in fact not a direct quote.  I think

        19       that was an assessment.

        20

        21       Q.   So you're trying to interpret?

        22       A.   Yes.

        23

        24       Q.   Just to deal with this directly, at 0004 --

        25

        26       THE COMMISSIONER:   0004 or 0003?

        27

        28       MR AGIUS:   Q.   Which comment of Mr Truss's were you

        29       referring to?  There's one on 0005 and there's one on 0004.

        30

        31       THE COMMISSIONER:   And there's one on 0003.

        32

        33       THE WITNESS:   I think it was the comment about "on the

        34       nose".

        35

        36       THE COMMISSIONER:   0003.

        37

        38       MR AGIUS:   Q.   The note is:

        39

        40            Warren Truss - comment that AWB is "on

        41            nose" with PM.

        42

        43       What was said about that, Mr Lindberg, on 2 June?

        44       A.   Well, I think that's my impression of what was

        45       conveyed by Minister Truss, but that's my recounting of it,

        46       rather than a quotation from the minister.

        47
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         1       Q.   Then on 0005 there's another comment:

         2

         3            Warren Truss - I don't think the PM and his

         4            office likes AWB.

         5

         6       A.   I think that is closer to a direct quote from the

         7       minister.

         8

         9       Q.   Was that put in any context?

        10       A.   I think the context was that the Prime Minister and

        11       the Prime Minister's office were agitated about the Volcker

        12       Inquiry and the perceived lack of cooperation by AWB at the

        13       initial stages.

        14

        15       Q.   Mr Lindberg, can I move on to 4 October 2005.  Could

        16       we bring up, please, DFT.0001.0211.  This is an annexure to

        17       Mr Downer's statement.  It's the record of conversation

        18       between the minister, yourself, Mr Stewart, Mr Trewin -

        19       you'll see other persons are recorded there as being

        20       present.  In paragraph 2:

        21

        22            Mr Downer said the IIC allegations were

        23            worse than he had thought...Mr Downer noted

        24            the letter --

        25

        26       this is a letter from the IIC --

        27

        28            claimed that Alia was a front company.  He

        29            enquired what was the role of

        30            the...(ISCWT).

        31

        32       You replied that that was the port authority, which had

        33       responsibility for discharging goods from ships and that

        34       Alia was not a front company and had provided

        35       transportation services.  By 4 October 2005 you knew,

        36       didn't you, that Alia was 49 per cent owned by the Iraqis?

        37       A.   I didn't know it as a fact.  That was what was said by

        38       the IIC investigators, I didn't know it as a fact as at

        39       that date.

        40

        41       Q.   It had been said by the investigators, it had been

        42       said by Mr Cooper?

        43       A.   It appeared or alleged, yes.

        44

        45       Q.   Were you aware of correspondence from Iraq whereby the

        46       Iraqis claimed a 49 per cent ownership of Alia?

        47       A.   No.
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         1

         2       Q.   I think you told us before lunch that you were not

         3       aware of correspondence from Alia whereby Alia claimed that

         4       49 per cent of it was owned by the Iraqis.

         5       A.   That's right.

         6

         7       Q.   Well, how could you make a statement that Alia was not

         8       a front company on 4 October, even if there was a suspicion

         9       that it was 49 per cent owned by the Iraqis?

        10       A.   Well, I think - this is not a transcript.  I probably

        11       said we believed that Alia was providing genuine

        12       transportation services and wasn't a front company.

        13

        14       Q.   What evidence did you have that Alia was providing any

        15       transportation services?

        16       A.   Well, that's what I was led to believe by the reports

        17       that I was getting from the Project Rose team.

        18

        19       Q.   What evidence did you have?  Did you have one single

        20       piece of paper that indicated that Alia was actually

        21       providing a transport service?

        22       A.   All I can say is that was my belief.

        23

        24       Q.   Towards the bottom of that paragraph this is

        25       attributed to you:

        26

        27            AWB could demonstrate that it had paid no

        28            kickbacks.  Nor had AWB breached the

        29            sanctions regime.  This had been confirmed

        30            by independent legal advice both in

        31            Australia and overseas...

        32

        33       Then you refer to:

        34

        35            (Richard Tracy in Australia and a Cornell

        36            University Professor who had previously

        37            participated in drafting the sanctions

        38            regime).

        39

        40       Did you have legal advice from a Cornell University

        41       professor?

        42       A.   I believe so.

        43

        44       Q.   You were telling Mr Downer that that advice confirmed

        45       that AWB had not breached the sanctions regime.

        46       A.   Well, that was my understanding.  That was the advice

        47       that I'd been given.
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         1

         2       MR AGIUS:   Mr Commissioner, I inquire of my learned

         3       friend, through you, as to whether or not it's intended to

         4       produce the advice from the Cornell University Professor.

         5

         6       MR CORBETT:   Inquiries were made at lunchtime whether that

         7       advice was in writing.  Inquiries are still under way.

         8       We're not aware of any document at the moment that records

         9       the advice at that time, but the matter is subject to

        10       investigation.  If there is a document, we'll produce it.

        11

        12       MR AGIUS:   Q.   Mr Lindberg, had you seen the advice from

        13       Mr Tracy - that is, any written advice from him?

        14       A.   Yes, I had.

        15

        16       Q.   Had you seen both of them?

        17       A.   No, I'd only seen Mr Tracy's advice.

        18

        19       Q.   I'm sorry, had you seen both of Mr Tracy's written

        20       memoranda?

        21       A.   I believe I saw a memoranda from Mr Tracy of

        22       September.

        23

        24       Q.   Had you seen the instructions that had been sent to

        25       Mr Tracy which led to that advice?

        26       A.   I don't believe so.

        27

        28       Q.   Did you know what information had been provided to

        29       Mr Tracy before he provided that advice?

        30       A.   No.

        31

        32       Q.   Did you know, for example, that Mr Tracy had not been

        33       told that the contract prices for contracts 1670 and 1680

        34       had been inflated so as to recoup the Tigris debt?

        35       A.   I was not aware of that.  I don't know what he was

        36       told or not told.

        37

        38       Q.   Were you aware of what Mr Tracy was told about the

        39       reasonableness or otherwise of the increases in the inland

        40       transportation cost?

        41       A.   No, I don't know.

        42

        43       Q.   Were you aware as to whether or not Mr Tracy's advice

        44       was in any way qualified?

        45       A.   I can't recall what qualifications were put on the

        46       advice - if any.

        47
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         1       Q.   Were you aware as to whether or not it was qualified?

         2       Is it the case that you don't know whether it was qualified

         3       or not, or you can't recall whether it was qualified or

         4       not, or you can recall it was qualified, but you can't

         5       recall the qualifications?

         6

         7       MR ALLEN:   He said "I can't recall what qualifications

         8       were put on the advice - if any".

         9

        10       MR AGIUS:   Q.   I'm sorry, Mr Lindberg.  I didn't hear you

        11       say that.  If we go over the page, about halfway through

        12       paragraph 6, you're recorded as having said that the IIC

        13       should not be making these allegations:

        14

        15            Mr Downer said the IIC was claiming that

        16            the AWB should have known.  Mr Stewart said

        17            the contracts had proceeded and were

        18            delivered.

        19

        20       And you said:

        21

        22            ...Cotecna - the company contracted to

        23            verify delivery of goods in Iraq - had seen

        24            the trucks being loaded.  Alia provided the

        25            transport services.

        26

        27       So were you meaning to have Mr Downer understand that

        28       Cotechna had seen Alia trucks being loaded?

        29       A.   Yes.

        30

        31       Q.   Did you have any evidence at all that any of the

        32       trucks that were loaded with the Australian wheat at

        33       Umm Qasr were owned or controlled by Alia?

        34       A.   That is what I was told was the case by the Rose team.

        35

        36       Q.   When you say "by the Rose team", who in particular

        37       told you that there was evidence that Alia trucks were

        38       loaded with Australian wheat in Umm Qasr?

        39       A.   Well, I think that was part of the briefing material.

        40       I don't know who specifically, but I imagine that advice

        41       came out of the international sales and marketing area.

        42

        43       Q.   Well, did it surprise you when you later learnt then

        44       that Alia had not provided any transport services?

        45       A.   It did.

        46

        47       Q.   Did you go back to Minister Downer and tell him?
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         1       A.   Well, I think by then it was - the Volcker Report had

         2       made that allegation, had made that statement.  I don't

         3       believe I did.  We then had subsequent meetings with the

         4       Volcker committee and the report was finalised.  That was

         5       certainly my belief at the time.

         6

         7       Q.   If we go over the page, to page 0213, Mr Stewart in

         8       paragraph 8 is recorded at the bottom of the paragraph as

         9       having said:

        10

        11            ...AWB had no way of knowing about Alia.

        12            When AWB's use of Alia had been raised with

        13            the UN at the time, no one had ever

        14            registered any concerns.

        15

        16       Now, what do you know of AWB's use of Alia having been

        17       raised with the UN?

        18       A.   I'm not aware of any.

        19

        20       Q.   If we go down the page, to paragraph 11, it states:

        21

        22            Mr Lindberg said that at every stage AWB

        23            had sought and received approval to use

        24            Alia and that the blame should not be

        25            sheeted home to the company.  The problem

        26            was in the UN administration of the

        27            program.

        28

        29       At which stages did AWB seek and receive approval to use

        30       Alia?

        31       A.   Well, that was the understanding that was conveyed to

        32       me, and I believe its basis was the approval for Jordanian

        33       trucking arrangements that was received from DFAT, although

        34       I now know that didn't nominate Alia.

        35

        36       Q.   But what you said to the minister was that at every

        37       stage AWB had sought and received approval to use Alia.

        38       Now, let's accept for the sake of argument that you had in

        39       mind the letter from Mr Stott to DFAT in October of 2000

        40       and the reply from DFAT in November of 2000, a few days

        41       later.  That hardly qualifies as "every stage", does it?

        42       A.   Well, I can't recall being that specific about it,

        43       Mr Agius, but I certainly can recall saying that we

        44       believed that the use of Alia had been approved.

        45

        46       Q.   This is something different.  You're recorded as

        47       having said something similar to that on the previous page.
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         1       This record of conversation records you as saying "at every

         2       stage AWB had sought and received approval to use Alia".

         3       Do you say that, regardless of what you said, what you had

         4       in mind was the correspondence that I've referred to -

         5       Mr Stott's letter to --

         6

         7       MR ALLEN:   What he said was:

         8

         9            Well, that was the understanding that was

        10            conveyed to me, and I believe its basis was

        11            the approval for Jordanian trucking

        12            arrangements that was received from DFAT,

        13            although I now know that didn't nominate

        14            Alia.

        15

        16       It's not simply these letters.

        17

        18       MR AGIUS:   Q.   Let me put it another way.  What were you

        19       told that gave you to say or that led you to say "at every

        20       stage AWB had sought and received approval to use Alia"?

        21       A.   Well, I was told that Alia had been approved.  Now, I

        22       don't know about "every stage".  I don't recall me using

        23       that expression.  But I would have conveyed what I'd been

        24       told, and that is that Alia had been approved for use under

        25       the UN program as a trucking company.

        26

        27       THE COMMISSIONER:   Q.   By whom?

        28       A.   Well, I understood by - well, I understood by DFAT,

        29       and I assumed by the UN.

        30

        31       MR AGIUS:   Q.   Who told you that?

        32       A.   Well, I believe that was the understanding that I had

        33       that came up through the Project Rose process.

        34

        35       Q.   But who told you that?

        36       A.   Well, I don't recall any specific person.

        37

        38       Q.   So somebody connected with Project Rose told you that?

        39       A.   Yes, I believe that was part of the body of knowledge

        40       that was presented to me, and that's certainly where I

        41       gained that understanding.  I couldn't have gained it

        42       anywhere else.

        43

        44       Q.   Do you accept that, if that's what was presented to

        45       you, you were misled?

        46       A.   It's not the case, yes - it's not accurate, as I now

        47       understand it, yes.
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         1

         2       Q.   A little further down:

         3

         4            Mr Lindberg said AWB was unsure about what

         5            the ramifications would be of a negative

         6            finding.  The Board of the AWB had no

         7            knowledge of these issues.

         8

         9       Did you say that?

        10       A.   Yes.

        11

        12       Q.   This is as at 5 October 2005 --

        13       A.   Yes.

        14

        15       Q.   -- sorry, 4 October 2005?

        16       A.   Yes.

        17

        18       Q.   What issues did the board have no knowledge of as at

        19       4 October 2005?

        20       A.   Well, I think I was making the general point that

        21       whatever might be said and was being said as to the state

        22       of knowledge by the 2IC, and they were talking about known

        23       or should have known and warning signs that were made -

        24       whatever one might make or not make of that as it affected

        25       employees, or former employees, as far as I was concerned,

        26       and as far as the board was concerned, we had no knowledge

        27       of these issues and we would never have participated in

        28       anything that wasn't compliant with the sanctions

        29       knowingly.  That is what I conveyed.

        30

        31       Q.   When you said "2IC", you mean the IIC, the Independent

        32       Inquiry Committee?

        33       A.   Sorry, yes.

        34

        35       Q.   Not the person who's second in charge of the AWB?

        36       A.   No.

        37

        38       Q.   Then this record goes on to record:

        39

        40            Mr Downer asked whether the UN had known

        41            all the time about AWB's use of Alia.

        42

        43       You're recorded as having said "yes":

        44

        45            Cotecna had been present to verify these

        46            issues.

        47
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         1       That you had seen for yourself in 2002 the use of trucks at

         2       the port. There are a number of matters that are attributed

         3       to you there, Mr Lindberg.  Can I ask you this:  on what

         4       basis could you say that the UN had known all along, or all

         5       the time, about AWB's use of Alia?

         6       A.   Well, the Volcker Inquiry itself made it clear that

         7       from April 2001 at least the 661 Committee was aware of

         8       inland trucking, the increases in the costs or the fees

         9       charged for inland trucking, and also the impost of the

        10       aftersales service fee - that is in the Volcker Report; my

        11       belief also, as I was informed, that Cotechna did supervise

        12       the unloading of the vessels into the trucks - I now know

        13       that to be not the case, but that's what I believed at the

        14       time; and I said that I myself had seen hundreds of trucks

        15       at the port in 2002 when our vessels were there.  So that

        16       was the sentiment that was conveyed, and I make the point

        17       this is not transcript.  There were other things that were

        18       said in this meeting that were not recorded in these notes.

        19

        20       Q.   Well, the portion I've put to you is this:

        21

        22            Mr Downer asked whether the UN had known

        23            all the time about AWB's use of Alia.

        24

        25       and your response was, "Yes" --

        26       A.   Well, my response was exactly what I said before, and

        27       that is I said it had been clear from the Volcker Report

        28       itself, an earlier report, that the UN 661 Committee itself

        29       knew about these things and had known about it from very

        30       early on.  I said that we believe that Cotechna did

        31       authenticate and was across the unloading of the shipments.

        32

        33       Q.   Mr Lindberg, there was nothing in any earlier report

        34       that related from the time you gave, April 2001, any

        35       knowledge that AWB had been using Alia for the transport of

        36       wheat.

        37       A.   I agree with that.  This goes to the knowledge - I

        38       agree, I agree in respect of Alia, but certainly in respect

        39       of trucking, the increase in the fees and the aftersales

        40       service fee, the Volcker Report makes that clear, that they

        41       were aware of those things.

        42

        43       Q.   But they were not aware that AWB had any arrangement

        44       with Alia - do you agree with that?

        45       A.   I believe that's the case.

        46

        47       Q.   Did you believe that to be the case during the course
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         1       of this meeting?

         2       A.   No.  No, I believed, as I said, that my understanding

         3       was that the UN did know about Alia.

         4

         5       Q.   Mr Lindberg, Mr Cooper's evidence was, at

         6       transcript 3257, that following the US Wheat Associates'

         7       complaint, he was requested to commence an inquiry into the

         8       matters raised in that letter and that that matter was

         9       subsequently named Project Rose.  Would you agree with

        10       that?

        11       A.   Yes.

        12

        13       Q.   He said at 3294 that you received very regular

        14       briefings of the legal review and the circumstances which

        15       led to the legal review investigating the increase in

        16       trucking fees - do you agree with that?

        17       A.   I received - I received advice as part of the board,

        18       as a member of the board, and from time to time separately

        19       from the Rose team, yes.

        20

        21       Q.   He said in particular at 3320 that you had been shown

        22       what we have as exhibit 9, and that is the email from

        23       Mr Hogan which finishes with the words to the effect "buy a

        24       very large suitcase", and other emails sometime in or after

        25       May of 2004.  What do you say about that?

        26       A.   What I say, Mr Agius, is that I was shown some emails

        27       by Mr Quennell late in 2004.  There were a number of them.

        28       I can't specifically recall whether that email was amongst

        29       them, but it may have been.

        30

        31       Q.   Mr Cooper went on to say, at 3321, that there were a

        32       number of occasions where documents dating from 1999, which

        33       were very pertinent to the matter of trucking fees, were

        34       collectively reviewed with you.  What do you say to that?

        35       A.   I disagree.

        36

        37       Q.   Mr Stewart said that you didn't tell him about

        38       exhibit 9 - that's the suitcase email - but that you "only

        39       made a general comment to him about the investigation thus

        40       far, that there'd been very little found, in the sense of

        41       impropriety of individuals", and that you made reference to

        42       some emails which you said, "Look, there's a bit of Boys'

        43       Own stuff", or words to that effect, "in terms of the

        44       writings", referring to the emails - that's at 3968 and

        45       3969.  Did you have a conversation in words to that effect

        46       with Mr Stewart?

        47       A.   I believe I did.
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         1

         2       Q.   The assessment "there's a bit of Boys' Own stuff", or

         3       words to that effect, was that your own assessment?

         4       A.   I believe I actually used the words "blemishes" and

         5       "Boys' Own", and that was my personal assessment of the

         6       material that Mr Quennell had shown me, but Mr Quennell

         7       provided his own advice on that.

         8

         9       Q.   Leaving aside Mr Quennell's advice, you saw emails,

        10       did you, from Mr Hogan to others and from others to

        11       Mr Hogan on the topic of how these inland transport fees or

        12       trucking fees would be paid, including the suitcase email?

        13       A.   I said, Mr Agius, I can't recall whether that email

        14       was amongst them.  I looked at some documents with

        15       Mr Quennell.  I can recall some of those documents, but not

        16       all of them.

        17

        18       Q.   Well, what do you have in mind as being "Boys' Own

        19       stuff" or "blemishes"?

        20       A.   Well, as I recall, there was an email about tidying

        21       the cupboard and moving on.  There was an email about

        22       "Don't communicate in the office, send it to these

        23       coordinates", which looked like a military operation.

        24       There was a memorandum, I think, which I now know to be the

        25       memorandum of I think February 2003, or perhaps an earlier

        26       version, that I said was wrong, which - and I remember

        27       this, because it was alleging that I had agreed to the

        28       payment mechanism for the iron filings, and I knew that I

        29       didn't and I knew that was wrong.  So there were those

        30       specific things that I can recall, but there was other

        31       material as well that I can't, but my general impression

        32       was that, you know, they were not good, they were Boys' Own

        33       stuff, they were blemishes, and I asked Mr Quennell in his

        34       opinion what they meant, and he gave me his advice.

        35

        36       Q.   What did you mean when you used the words "Boys' Own

        37       stuff", or words to that effect?

        38       A.   Well, as, for example, that sort of language, "Send it

        39       to these coordinates.  Don't send it to me at work.  Send

        40       it to me at home", those sorts of comments.  There would

        41       have been others, I'm sure, that led me to form that view.

        42       I just can't specifically recall what the material was.

        43

        44       Q.   But what does "Boys' Own stuff" mean?  What is the

        45       concept in your mind when you use that phrase in reference

        46       to these communications?

        47       A.   Well, it means adventure stuff.  It means Biggles.  It
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         1       means Boys' Own.  It means that sort of language - language

         2       I regarded as unprofessional.

         3

         4       Q.   So just unprofessional?

         5       A.   Well, that sort of language, yes, and it also raised

         6       concerns, yes.

         7

         8       Q.   Raised concerns that perhaps staff of AWB were up to

         9       no good?

        10       A.   I think it raised some suspicions, yes.

        11

        12       Q.   In that context, you used the word "blemishes"?

        13       A.   Yes.

        14

        15       Q.   What did you mean by the word "blemishes"?

        16       A.   Well, things that aren't good, things that don't --

        17

        18       Q.   Not good in what sense - not good in the sense that

        19       AWB might have been involved in corrupt activity?

        20       A.   No, I think not good in the sense that they, you know,

        21       didn't appear to be professional, clear documents.  I

        22       think, from memory - and it's hard because one sees so many

        23       documents as part of this process at different points in

        24       time, it's very difficult to recall exactly the documents I

        25       saw then, but I think there was also something along the

        26       lines of "under the guise of" in one of these documents as

        27       well, which, you know, obviously was concerning, what did

        28       that mean.

        29

        30       Q.   Did you think to go back to the people who had written

        31       those communications and ask them what they meant?  For

        32       example, did you think to go to Mr Owen and ask him?

        33       A.   Well, I'm not sure that - I'm not sure that Mr Owen

        34       was necessarily one of the authors, but I asked

        35       Mr Quennell, who was the person who had reviewed all this

        36       material, who was the outside independent expert, for his

        37       independent assessment of what this meant in relation to

        38       the issues that we were examining, and he gave me his

        39       advice.

        40

        41       Q.   But your own opinion was that it was Boys' Own stuff

        42       or blemishes?

        43       A.   Yes.

        44

        45       Q.   Didn't it occur to you that it might be evidence of

        46       breach of sanctions?

        47       A.   That's why I sought advice.
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         1

         2       Q.   Did it occur to you that it might be evidence of

         3       breach of sanctions?

         4       A.   I sought advice around that issue, could this be

         5       suggestive, yes.

         6

         7       Q.   But you dismissed it?

         8       A.   No, no, not at all.  I sought advice and I acted on

         9       that advice.

        10

        11       THE COMMISSIONER:   Q.   In 2003, was this?

        12       A.   No, this is late 2004, Commissioner.

        13

        14       MR AGIUS:   Q.   Dr Fuller said at page 4108 that the board

        15       were aware that an internal project had been set up and

        16       they were informed about the collection of documents.  He

        17       said that you described it in this way:

        18

        19            Well, look, there are some blemishes there.

        20            There are some emails that could be

        21            misinterpreted or would not look good.

        22

        23       Did you say words to that effect to Dr Fuller?

        24       A.   To Dr Fuller?

        25

        26       Q.   Yes, well, I'm assuming that Dr Fuller was there when

        27       you said this to the board, because he quotes you.

        28       A.   Well, I certainly said it to the board in February

        29       2005.

        30

        31       Q.

        32

        33            Well, look, there are some blemishes there.

        34            There are some emails that could be

        35            misinterpreted or would not look good.

        36

        37       A.   No, I don't believe I said precisely those words.  I

        38       reported to the board that there were some blemishes, there

        39       were some Boys' Own documents, that they had been assembled

        40       by Mr Quennell and I sought his advice on it.

        41

        42       Q.   Did you say that they could be misinterpreted or that

        43       they would not look good?

        44       A.   I don't believe I said that.

        45

        46       Q.   Was that your view, that those documents could be

        47       misinterpreted?
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         1       A.   No, my view was that they were as I've described them,

         2       and I wanted an independent expert's view as to what he

         3       believed they meant.

         4

         5       Q.   Was it a case of you just not believing your eyes when

         6       you read that material?

         7       A.   Well, I asked the adviser what they meant.  I wasn't

         8       sure what conclusions one might draw from it, other than as

         9       I've described.  I hadn't seen these emails or this

        10       material before.

        11

        12       Q.   Mr Besley said at 3923 that you did not tell him that

        13       AWB was conducting an internal review regarding allegations

        14       of the payment of kickbacks.  What do you say to that?

        15       A.   Well, I can't specifically recall what I did or did

        16       not say to Mr Besley as part of the board-to-board contact.

        17       I may have; I may not have.  He may not have asked, I may

        18       not have told him.  I don't recall.

        19

        20       Q.   I want to ask you some questions about some particular

        21       contracts, Mr Lindberg.  I'll just turn them up.

        22

        23       THE COMMISSIONER:   Q.  Mr Lindberg, did you ever get from

        24       Mr Quennell a document setting out the facts as he

        25       understood them from his researches, apart from the slide

        26       presentation?

        27       A.   I don't believe I did, Commissioner, but I believe

        28       that material was put together as part of the briefs for

        29       counsel that gave advice.

        30

        31       Q.   Did you ever see that brief?

        32       A.   No.

        33

        34       MR AGIUS:   Mr Commissioner, we have that brief.  It's been

        35       provided.  I don't think it's yet been tendered.  I should

        36       tender it.  I'll ask that it be marked at the moment as a

        37       confidential exhibit, until such time as my learned friends

        38       have had an opportunity to go through it and mark those

        39       portions for which there might be a claim for commercial in

        40       confidence.  It's AWB.0420.0002.  I believe it runs through

        41       to 0390.

        42

        43       THE COMMISSIONER:   That will be exhibit 343C.

        44

        45       EXHIBIT #343C BRIEF BARCODED AWB.0420.0002-0390

        46

        47       MR AGIUS:   Q.   Mr Lindberg, the brief included three
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         1       contract documents which were unsigned dated 20 January

         2       2000.  Can we bring them up.  They're virtually identical.

         3       I'll just bring one of them up.  Each of them is for a

         4       quantity of 300,000 tonnes - AWB.0420.0090.  Can I draw

         5       your attention to a clause which appears in each of these

         6       three near identical documents.  They're numbered A4970,

         7       4971, 4972.  About halfway down the page you'll see a

         8       clause which reads:

         9

        10            The cargo will be discharged Free into

        11            Truck to all silos within all Governates of

        12            Iraq at the average rate of 3,000 metric

        13            tons per weather working day of 24

        14            consecutive hours.  The discharge cost will

        15            be a maximum of USD15.00 and shall be paid

        16            by Sellers to the nominated Maritime Agents

        17            in Iraq.  This clause is subject to UN

        18            approval of the Iraq distribution.

        19

        20       We have those three documents which are in the form that

        21       you see that document on the screen, but what we know is

        22       that the agreement for the sale of the total of 900,000

        23       tonnes was effected on 20 January and that on that day

        24       contracts in that form were transmitted to the IGB, but

        25       that sometime between that day and 2 February another set

        26       of contracts was put together bearing the same numbers -

        27       A4971, 4972 and 4973 - relating to the same shipments of

        28       wheat, these contracts being dated 20 January 2000, these

        29       contracts being signed by somebody on behalf of AWB and

        30       somebody on behalf of the Iraqi Grain Board, and on

        31       2 February being faxed off for approval, but what we know

        32       about these second set of contracts is that they do not

        33       include the clause that you see on the screen:

        34

        35            The discharge cost will be a maximum of

        36            USD15.00 and shall be paid by Sellers to

        37            the nominated Maritime Agents in Iraq.

        38

        39       We'll bring up one of these contracts - I should go on, it

        40       did not include the sentence:

        41

        42            This clause is subject to UN approval of

        43            the Iraq distribution.

        44

        45       I'll bring up an example of one of those - AWB.0420.0111.

        46       You'll see the clause at the middle of that page, and it

        47       ends with the words "3,000 metric tons per weather working
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         1       day of 24 consecutive hours".  Do you know how it came

         2       about that between 20 January 2000, when the contracts were

         3       first agreed, and 2 February 2000, when the contracts as

         4       signed were forwarded to DFAT that change occurred?

         5

         6       MR ALLEN:   Mr Lindberg was the chief executive officer of

         7       the Victorian WorkCover authority at that time.

         8

         9       MR AGIUS:   Yes, I appreciate that, but Mr Lindberg has

        10       also been briefed extensively by Project Rose in relation

        11       to its findings.

        12

        13       MR ALLEN:   Do you mean he has been told how it came about?

        14

        15       MR AGIUS:   Yes.

        16

        17       THE WITNESS:   No.

        18

        19       MR AGIUS:   Q.   Were any of those facts brought to your

        20       attention, that in fact there were two sets of contracts

        21       for the sales effected or agreed in January of 2000?

        22       A.   No.

        23

        24       Q.   And that one set of those contracts did include a

        25       reference to a discharge cost of up to $15 and another set

        26       of contracts did not?

        27       A.   No.

        28

        29       Q.   That's never been the subject of any discussion, so

        30       far as you're aware?

        31       A.   No.

        32

        33       MR AGIUS:   Mr Commissioner, I will tender the three

        34       unexecuted documents from the brief - AWB.0420.0090, 0091

        35       and 0092 - together with the three documents under the

        36       cover of a fax from the Grain Board of Iraq which are

        37       signed by AWB and the IGB, AWB.0420.0109 through to 0112.

        38

        39       EXHIBIT #773 THREE UNEXECUTED DOCUMENTS FROM THE BRIEF,

        40       BARCODED AWB.0420.0090-0092, TOGETHER WITH THE THREE

        41       DOCUMENTS UNDER THE COVER OF A FAX FROM THE GRAIN BOARD OF

        42       IRAQ WHICH ARE SIGNED BY AWB AND THE IGB,

        43       BARCODED AWB.0420.0109-0112

        44

        45       MR AGIUS:   We will delete the material over which there's

        46       a claim for commercial in confidence and substitute the

        47       edited documents in that tender.
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         1

         2       THE COMMISSIONER:   Yes.

         3

         4       MR AGIUS:   Q.   You were never told that during the course

         5       of Project Rose that circumstance had been discovered?

         6       A.   That is correct.

         7

         8       Q.   Can we bring up, please, AWB.0368.0168.  Mr Lindberg,

         9       I should tell you that this document was produced to the

        10       inquiry in a folder marked "Andrew Lindberg Hard Copy

        11       Documents".  You'll see that it's a record of a meeting

        12       that took place on 11 August 2004, being a meeting between

        13       representatives of the WEA and AWBI.  Can you throw any

        14       light on how it might be that such a document would be in a

        15       folder entitled "Andrew Lindberg Hard Copy Documents"?

        16       A.   Well, it may be - I don't know when this was furnished

        17       to the Commission, Mr Agius, but it may be - there was I

        18       think on a number of occasions material forwarded from my

        19       office and certainly partway through that process I was

        20       preparing for the inquiry and material was being brought

        21       into my office that didn't emanate from my office, but when

        22       the material was assembled it was there and it was

        23       forwarded on.  So I can't say whether it was in my office

        24       to begin with or whether it may well have been something

        25       that was brought in to my office to assist me in my

        26       preparation.  I just don't know.

        27

        28       Q.   Do you know when, if at all, you had that document?

        29       A.   Look, I don't have any specific recollection of having

        30       it at the time.

        31

        32       Q.   Could we turn the page, please?  Does that assist you?

        33       A.   No, what I do know, Mr Agius, is that this general

        34       issue of the 10 per cent was discussed with the WEA in late

        35       2004.  I know that from my board-to-board meetings with the

        36       WEA.  But I don't believe that I had this material.  I

        37       think it's something that's been brought in to my office

        38       and that I was assembling as part of the process for

        39       preparing for this inquiry.

        40

        41       Q.   So it's not material that you had --

        42       A.   No.

        43

        44       Q.   -- in August of 2004 or --

        45       A.   No.

        46

        47       Q.   -- close to that date?
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         1       A.   No, no, I wouldn't have material like that.  I didn't

         2       have that.

         3

         4       Q.   Did you play any role in the provision of any

         5       information to the WEA concerning the 10 per cent reduction

         6       in price for the sale of wheat on the face of the

         7       contracts?

         8       A.   Not as I recall, Mr Agius.

         9

        10       Q.   What do you say about the 10 per cent service fee, or

        11       the 10 per cent uplift in price of the contracts?  Did you

        12       ever bring it to the attention of the board?

        13       A.   I think the board was aware, as I was, in late 2004

        14       that some contracts had been reduced after the Oil-for-Food

        15       Program ended, or perhaps during it, and it was explained

        16       that it was an across-the-board reduction I think by the

        17       CPA.  I think it was explained by Mr Sheridan at a board

        18       meeting.

        19

        20       Q.   Was the board told that before that reduction had

        21       taken place the AWB had agreed to a 10 per cent uplift in

        22       the prices or inflation in the prices reflected in the

        23       contracts at the insistence of the IGB as part of an inland

        24       transport fee?

        25       A.   No, I'm not aware of that, no.

        26

        27       THE COMMISSIONER:   Q.   Were you never told that fact by

        28       Project Rose?

        29       A.   I was told as part of the Cooper review in late 2004

        30       as a part of the Tigris review process that there had been

        31       a reduction, as I recall, in at least one of the contracts,

        32       of 10 per cent.

        33

        34       Q.   A reduction?

        35       A.   A reduction, yes, on the negotiated price.  But not an

        36       uplift, no.

        37

        38       MR AGIUS:   Q.   I think the Commissioner's question was

        39       directed to an earlier point in time, when the Iraqis

        40       imposed a 10 per cent increase in contract price --

        41       A.   No, I wasn't aware of that, no.

        42

        43       Q.   -- as part of the transport fee?

        44       A.   No, I had no knowledge of that.

        45

        46       Q.   You were aware, weren't you, that over time the inland

        47       transport fee rose from US$12 per tonne to something
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         1       approximating US$48 per tonne?

         2       A.   I believe we were briefed on that in mid-2004, yes.

         3

         4       Q.   Were you not told about that until after March of

         5       2003?

         6       A.   Yes.

         7

         8       Q.   You were not told about it beforehand?

         9       A.   I don't believe so.

        10

        11       Q.   You were not told before March of 2003 - I'm selecting

        12       that date because you will be aware that that's the date

        13       that the allied nations entered Iraq --

        14       A.   Yes.

        15

        16       Q.   -- you were not told before that date that the AWB had

        17       agreed to a 10 per cent uplift in contract price from

        18       November of 2000?

        19       A.   I wasn't aware of that.

        20

        21       Q.   You were not told prior to March of 2003 that the

        22       trucking fee had risen to about US$48 per tonne?

        23       A.   I remember last time, Mr Agius, you took me to some

        24       emails that had prices in it, but I wasn't aware of that -

        25       I wasn't aware of that increase and that component.

        26

        27       Q.   And you weren't aware of the 10 per cent component --

        28       A.   No, I was not.

        29

        30       Q.   -- which was included in that increase?

        31       A.   No, I was not.

        32

        33       Q.   That had never been brought to your attention before

        34       March of 2003?

        35       A.   I don't believe so, no.

        36

        37       Q.   Mr Moffet has said at transcript 4183 to 4184 that you

        38       told the board in May 2004 that specific freight costs had

        39       grown from approximately US$12 a tonne to around US$47.75

        40       per tonne.  Do you accept that?

        41       A.   No, I believe that information was conveyed to the May

        42       2004 joint information session, I think it was, by

        43       Mr Quennell and Mr Cooper, not by me.  They were reporting.

        44

        45       Q.   But you were present?

        46       A.   I was present.

        47
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         1       Q.   Mr Moffet went on to say, at 4186, that you did not

         2       inform the board of the 10 per cent service fee until

         3       January of 2006.  What do you say about that?

         4       A.   Mr Agius, I did inform the board, that was on the

         5       information that I had received as part of the briefing

         6       process from the company's lawyers, which was contained in

         7       my January statement to this Commission.

         8

         9       Q.   But did you tell the board in January 2006 about the

        10       10 per cent service fee that AWB had been paying on some of

        11       its contracts for the sale of wheat?

        12       A.   I may have mentioned that, but in the context that

        13       there will be a presentation of the factual material by the

        14       company's lawyers.  I may have mentioned that briefly, but

        15       it was no more than that.

        16

        17       Q.   Well, did you mention the 10 per cent service fee?

        18       A.   I may have, yes, because that was one element of the

        19       factual summary to be touched on by Mr Judd.

        20

        21       THE COMMISSIONER:   Q.   Did you know that the 10 per cent

        22       increase had been referred to in the brief delivered to

        23       Mr Tracy?

        24       A.   No.

        25

        26       MR AGIUS:   Q.   Finally, in relation to the Tigris matter,

        27       Mr Cooper has given evidence that he briefed you on the

        28       fact that AWB had recouped the Tigris debt by inflating or

        29       loading up the contract price for wheat - that's at

        30       transcript 3237, line 1 - and that, broadly speaking, he

        31       gave you the information which you used to address both

        32       boards at the joint information session on 14 December

        33       2004.  What do you say about those propositions?

        34       A.   I think in relation to his report to me, he did

        35       indicate that the Tigris debt had been recovered through

        36       those contracts, and I believe he did say by loading them

        37       up or increasing.

        38

        39       Q.   Mr Cooper agreed that there was no mention in his file

        40       note of your address to the board, the joint information

        41       session, on 14 December to the wheat contracts being used

        42       as a conduit for recouping the debt, whether by loading up

        43       or otherwise - that's at 3239, line 7.  What do you say

        44       about that?

        45       A.   Well, I think I gave evidence last time, Mr Agius, and

        46       it's my recollection that I did mention that, and it's only

        47       logical that I would, given that we were talking about
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         1       sanctions issues and we'd obtained advice in relation to

         2       that matter as well as other matters.

         3

         4       Q.   So you reject any suggestion that you did not inform

         5       the board that the contracts had been loaded up and that

         6       was the way in which the Tigris debt had been recouped?

         7       A.   Look, I may not have used those exact words, Mr Agius.

         8       I just can't recall.  But I believe I made it clear that

         9       the debt was recovered via the wheat contracts and the

        10       money was paid out of the UN escrow account.

        11

        12       Q.   So you might have said that the money was recovered

        13       via the wheat contracts without going on to be specific

        14       about how it was thereby recovered?

        15       A.   Well, I might have, but I think it was if not

        16       explicit, implied, that that's the only way it could have

        17       occurred.

        18

        19       Q.   Did you express dissatisfaction, did you say words to

        20       the effect that you were not happy or that you were not

        21       comfortable with the Tigris transaction?

        22       A.   I believe I did.

        23

        24       Q.   Did you say that you would not want to see that happen

        25       again?

        26       A.   Yes.

        27

        28       Q.   And did you hear some directors express some surprise

        29       at the transaction?

        30       A.   Yes.

        31

        32       Q.   Do you maintain your evidence that you were not aware

        33       before it happened as to how it was that the Tigris debt

        34       had been recouped?

        35       A.   I do.

        36

        37       Q.   There are one or two other matters and I think we

        38       might be able to conclude your evidence to this point in

        39       time, Mr Lindberg.  There are some outstanding issues to do

        40       with legal professional privilege which will have to be

        41       dealt with.  Could we bring up, please, AWB.0396.0002.

        42       This is a document we've been provided with, entitled

        43       "Project Rose Strategy - July 2004".  If we go to the next

        44       page, 0003, there's a contents page.  Many of the pages are

        45       blank.  I want to bring up one page, 0011.

        46

        47       MR CORBETT:   Commissioner, just before my learned friend
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         1       examines on this, I'm not sure of the provenance of this

         2       document and the circumstances in which it's been provided.

         3       It may well fall into the category of material which will

         4       be subject to the application to the Federal Court.

         5

         6       THE COMMISSIONER:   The only application to the

         7       Federal Court is one document, I think.

         8

         9       MR AGIUS:   I can read the letter that accompanied the

        10       document.  It's dated 29 March.  It's from John Whitwell to

        11       Mr Owbridge, the senior solicitor to the inquiry:

        12

        13            In light of recent comments made during the

        14            hearing, we are currently reviewing

        15            documents relating to Project Rose.  In the

        16            course of that review, we have come across

        17            the attached document entitled "Project

        18            Rose Strategy - July 2004".  We are unsure

        19            if the document has been previously

        20            produced.  For the avoidance of doubt, we

        21            produce a copy.  We understand that this

        22            document was located on the Office of

        23            Managing Director hard drive.  Extracts

        24            have been masked for legal professional

        25            privilege.

        26

        27       MR CORBETT:   The author of that letter has given similar

        28       instructions, but I just wanted to be sure.

        29

        30       MR AGIUS:   I'd rather be cautious.

        31

        32       Q.   You heard me read that out, Mr Lindberg?

        33       A.   Yes, I did, Mr Agius.

        34

        35       Q.   So the suggestion is that this was located on the hard

        36       drive of the managing director, and we'll take that to be

        37       your hard drive.  Are you familiar with the document?

        38       A.   No.

        39

        40       MR ALLEN:   Commissioner, I'm instructed or informed that

        41       the title "Office of Managing Director hard drive" is a

        42       broad-ranging hard drive.  It serves many people on one

        43       floor in the building, whereas Mr Agius put that it was

        44       "your hard drive".  I don't know if that's accurate.

        45

        46       MR AGIUS:   I interpreted the letter which says --

        47
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         1       MR ALLEN:   I understand that.

         2

         3       MR AGIUS:   I may be entirely wrong about this.  If I am, I

         4       apologise.  All we've been told about this document is we

         5       understand that this document was located on the Office of

         6       Managing Director hard drive.  I took that to be the hard

         7       drive of the managing director.

         8

         9       MR ALLEN:   We accept that.

        10

        11       MR AGIUS:   If that's not the case, then so be it.  We've

        12       not been otherwise informed.

        13

        14       THE COMMISSIONER:   Yes.

        15

        16       MR AGIUS:  Q.   I don't want to put words in your mouth,

        17       Mr Lindberg .  You've said you don't know anything about

        18       this document.  Could we go to 0011.  You'll see in the

        19       fourth dot point there's a reference to "Immunity from

        20       Prosecution (ie for Jim Cooper)".  Do you know anything

        21       about that, Mr Lindberg?

        22       A.   No.

        23

        24       Q.   Do you know anything about a Project Rose strategy

        25       from July 2004 which included as a component anything to do

        26       with an immunity for prosecution for Jim Cooper?

        27       A.   No, I can only imagine it's something Mr Cooper or

        28       Mr Hargreaves were working on.

        29

        30       MR AGIUS:  Well, of itself, this document doesn't assist

        31       the inquiry very much, but I will tender, Mr Commissioner,

        32       the letter that accompanied the document together with the

        33       document.  The letter is dated 29 March, as I've said.

        34       It's AWB.0396.0001.  The document starts at 0002 and runs

        35       through to 0025.

        36

        37       EXHIBIT #774 LETTER DATED 29 MARCH FROM JOHN WHITWELL TO

        38       MR OWBRIDGE, BARCODED AWB.0396.0001-0025

        39

        40       MR AGIUS:   Commissioner, that completes the examination

        41       that I have for Mr Lindberg to this point in time.

        42

        43       THE COMMISSIONER:   I don't think anyone has sought leave

        44       to cross-examine Mr Lindberg.  Do you have any further

        45       questions at this stage, Mr Allen?

        46

        47       MR ALLEN:   There is just one matter to clarify.  We may be
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         1       able to do it quickly, Mr Commissioner.  It's exhibit 32, I

         2       think.  Sorry, I don't have the barcode number here.  It's

         3       a memorandum that was addressed --

         4

         5       MR AGIUS:   It's AWB.0188.0047.

         6

         7       MR ALLEN:   If my learned friends behind have some

         8       questions, I'd be happy if they went first while we sort

         9       out some documents.

        10

        11       MR NEIL:  We had sought leave to cross-examine

        12       Mr Lindberg --

        13

        14       THE COMMISSIONER:   Sorry, I hadn't realised that.

        15

        16       MR NEIL:  -- by a letter delivered last week.

        17

        18       THE COMMISSIONER:   Do you have a copy of it?

        19

        20       MR NEIL:  Unfortunately, no.

        21

        22       THE COMMISSIONER:   How long would you be?

        23

        24       MR NEIL:   Well, Mr Robertson has told me, in light of the

        25       evidence that he heard this morning but I unfortunately did

        26       not, that he will be between half an hour and one hour.

        27

        28       THE COMMISSIONER:   I'd better look at that letter, I

        29       suppose.  In that case, we can't conclude this today.  I'll

        30       adjourn until Thursday.

        31

        32       MR FORREST:   Could I raise one matter before you adjourn,

        33       Mr Commissioner?  You will remember, sir, the evidence of

        34       Mr Varghese to the effect that there was a report from the

        35       ONA dealing with Iraqi interest and surcharges.  That was

        36       put before the National Security Committee probably during

        37       the currency of the Oil-for-Food Program.  That evidence is

        38       at pages 6430 and 6431.  Could I ask you, sir, and

        39       Mr Agius, if he has time, to consider either making that

        40       document available or, if that is inappropriate for public

        41       interest immunity reasons, preparing for us a distillation

        42       and dissemination of the paragraph in relation to that

        43       document.  It seems on the face of Mr Varghese's evidence

        44       that this is a piece of intelligence, assessed

        45       intelligence, that has gone before a high-level committee.

        46

        47       THE COMMISSIONER:   That will be a matter for counsel
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         1       assisting to consider.

         2

         3       MR FORREST:   Thank you.

         4

         5       THE COMMISSIONER:   I will have to adjourn this witness

         6       until Thursday morning if there is to be cross-examination.

         7

         8       MR AGIUS:   Yes.  I am in a position to tender as a

         9       confidential exhibit a statement of the Prime Minister

        10       dated today.  It is PMC.0003.0001.  I ask that it be marked

        11       as a confidential exhibit and that there be no publication

        12       of it.  I ask that it be made available to those who have

        13       authorisation to appear and that by 1 o'clock tomorrow we

        14       have an indication and that we have any applications in

        15       writing from any who seek that the Prime Minister be called

        16       for examination.

        17

        18       THE COMMISSIONER:   The copy I've seen doesn't have the

        19       annexures.  The annexures, I take it, are the same

        20       annexures, the same cables?

        21

        22       MR AGIUS:   I think we've just received the annexures to

        23       the statement.

        24

        25       MR NEIL:   They have just been provided, Commissioner, just

        26       this moment.

        27

        28       THE COMMISSIONER:   Thank you.

        29

        30       MR AGIUS:   We'll be in a position to make copies of these

        31       and to distribute them.  I'm just wondering the best way to

        32       physically manage this.  We could make them available first

        33       thing tomorrow morning, or, if my learned friends are

        34       minded to wait, I'm sure we could have them available by

        35       7 o'clock.

        36

        37       THE COMMISSIONER:   All right.

        38

        39       MR AGIUS:   Would you mark the document and annexures as a

        40       confidential exhibit?

        41

        42       THE COMMISSIONER:   Yes, I'll mark the statement as

        43       confidential exhibit 344C.  I include within that exhibit

        44       the annexures.

        45

        46

        47
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         1       EXHIBIT #344C STATEMENT OF PRIME MINISTER JOHN HOWARD

         2       DATED 11/4/2006, BARCODED PMC.0003.0001,

         3       INCLUDING ANNEXURES

         4

         5       THE COMMISSIONER:   The statement can be made available and

         6       the annexures as soon as they are ready.  I make a

         7       direction that the documents not be published until further

         8       order, and I direct that any persons wishing to make

         9       application to cross-examine should do so in writing,

        10       addressed to the solicitors to the Commission, by 1pm

        11       tomorrow, pointing out the areas in which cross-examination

        12       is sought to be had and the basis of any claim.

        13

        14       MR NEIL:   Would it be a convenient moment to raise now the

        15       fact that Mr Robertson appears to seek authorisation to

        16       appear for the Prime Minister, and my learned friend

        17       Mr Izzo and I with him.

        18

        19       THE COMMISSIONER:   Yes, I grant that leave on the usual

        20       terms.

        21

        22       MR AGIUS:   Those assisting you have not had an opportunity

        23       to read the statement or annexures yet, so I'm not in a

        24       position to say what our position is in relation to the

        25       need to call the Prime Minister to give any evidence on

        26       Thursday.  But it would be our wish that, if the

        27       Prime Minister is to be called, that occur this week and

        28       that it occur on Thursday.

        29

        30            I can make copies of the statement available when the

        31       inquiry rises this evening.  We're not in a position to

        32       release Mr Lindberg.

        33

        34       THE COMMISSIONER:   Mr Lindberg, I'm afraid I'll have to

        35       adjourn you until 10am on Thursday morning.

        36

        37       THE WITNESS:   Yes, Commissioner.

        38

        39       THE COMMISSIONER:   I will adjourn until 10am on Thursday.

        40

        41       AT 6.10PM THE COMMISSION WAS ADJOURNED

        42       TO THURSDAY, 13 APRIL 2006 AT 10AM

        43

        44

        45

        46

        47
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