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         1       MR AGIUS:   Mr Commissioner, last evening my learned friend

         2       Mr Howe provided a statutory declaration of Mr Hammer of

         3       16 March 2006.  We have now received the original of that

         4       statutory declaration.  Although it is not barcoded I will

         5       substitute it for the copy that was handed up yesterday.

         6

         7       THE COMMISSIONER:   Yes.  That's exhibit 583.  Exhibit 573

         8       was that of 14 March.  Exhibit 583 is that of 16 March.

         9

        10       MR AGIUS:   Yesterday, having seen Mr Hammer's statutory

        11       declaration, I indicated that I was prepared to accept, and

        12       indeed I did accept, his statement that the intelligence

        13       referred to was unassessed.  I have prepared a distillation

        14       of secret exhibit number 4 which reflects the acceptance of

        15       the statement that the intelligence was unassessed.  I seek

        16       to substitute for the distillation that I handed up

        17       yesterday a distillation in the same terms, except, where

        18       appropriate, I have added the word "unassessed".

        19

        20       THE COMMISSIONER:   That was exhibit 584.  I will

        21       substitute this for that exhibit.

        22

        23       EXHIBIT #584 SUBSTITUTION OF AMENDED DISTILLATION OF

        24       POINTS DOCUMENT

        25

        26       MR AGIUS:   The only difference is the word "unassessed",

        27       where appropriate.  Otherwise the two documents are

        28       identical.

        29

        30       THE COMMISSIONER:   Before I forget, yesterday afternoon

        31       I said I wouldn't be sitting beyond 2 o'clock next Friday.

        32       I meant to say a fortnight from today, not a week from

        33       today.  We will sit normal hours next Friday, and hopefully

        34       by a fortnight from today we will be approaching the end of

        35       oral hearings.

        36

        37       MR AGIUS:   I have had an opportunity now to go through

        38       Mr Hammer's second statutory declaration, and I can

        39       indicate that those assisting you accept paragraphs 20, 21

        40       and 22 of that statutory declaration as it relates to the

        41       folder of secret documents.  In other words, we accept that

        42       although two of the reports in that volume refer to the

        43       Oil-for-Food Program, corruption in relation to provision

        44       of staple foods, most of the reports refer to OFF

        45       corruption in relation to the provision of other types of

        46       services or goods; that only one of the reports refers to

        47       wheat; and that although a number of the reports refer to
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         1       Alia, the report that refers to wheat does not refer to

         2       Alia.

         3

         4       THE COMMISSIONER:   Yes.

         5

         6       MR AGIUS:   There are some other housekeeping matters that

         7       arose from issues yesterday, and I can attend to those now.

         8       They will only take a moment or two.  Firstly, I will

         9       tender two volumes, which contain all of the copies of the

        10       UN distribution plans under the Oil-for-Food Program.

        11

        12       EXHIBIT #585 TWO VOLUMES CONTAINING ALL OF THE UN

        13       DISTRIBUTION PLANS UNDER THE OIL-FOR-FOOD PROGRAM

        14

        15       MR AGIUS:   There were annexures to Bronte Moules'

        16       statutory declaration previously marked as confidential

        17       exhibit 217.  I understand that my learned friend has had

        18       an opportunity to review those, and I can now produce a

        19       public set of those documents which have been edited to

        20       take account of the matters of commercial confidentiality,

        21       and I will tender as a public exhibit the edited copy of

        22       confidential exhibit 217.

        23

        24       EXHIBIT #586 EDITED COPY OF CONFIDENTIAL EXHIBIT 217C

        25

        26       MR AGIUS:   Yesterday my learned friend Mr Judd made an

        27       observation concerning the three folders of approvals.  At

        28       page 4678 my learned friend said this:

        29

        30            Perhaps I can do this in more detail a

        31            little later, but it does seem to us that

        32            the folders of approvals that we were

        33            provided are, in substance, or appear to be

        34            in the main, documents provided by AWB and

        35            not DFAT's documents.

        36

        37       I can confirm that that is the case.  With the exception of

        38       a few documents, the three volumes marked approvals are

        39       sourced from AWB documents.  We have added in a few,

        40       literally a handful, of DFAT documents to make that set

        41       complete.  That was not meant to contain all of the

        42       correspondence between AWB and DFAT.

        43

        44            To the extent to which we have produced material which

        45       contains what we are led to believe is all the

        46       correspondence between AWB and DFAT, that is in the seven

        47       volumes that have been produced.  Those seven volumes come,
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         1       as I understand, from DFAT files.  We are awaiting

         2       confirmation from DFAT as to the extent of their search and

         3       the sufficiency of those seven volumes.

         4

         5            There is one further volume that we are reviewing to

         6       ensure that the seven volumes are as complete as can be,

         7       based upon all the material we hold.  That completes the

         8       housekeeping matters at this time.

         9

        10       THE COMMISSIONER:   Thank you.

        11

        12       MR HOWE:   I wonder, Mr Commissioner, if I might raise one

        13       matter in response to what has just fallen from Mr Agius.

        14       I am grateful for the clarification in relation to the

        15       nature of the intelligence in the subject secret documents

        16       being unassessed.  I didn't take Mr Agius to be intending

        17       to suggest that the addition of the adjective "unassessed"

        18       was merely cosmetic, but, for abundant caution, can

        19       I emphasise that, in terms of the position which those

        20       instructing me take from the Australian Intelligence

        21       Community, the nature of the intelligence being unassessed

        22       is of fundamental significance, and the importance of that

        23       is addressed in the statutory declaration of Mr Hammer.

        24

        25            Mr Commissioner, can I also say that, whilst we don't

        26       draw issue with any particular aspect of the content of the

        27       distillation prepared by counsel assisting, we would note

        28       that the context of that distillation and the significance

        29       and implications of it are not at all dealt with in that

        30       distillation, but, in our respectful submission, are to be

        31       found set out in the statutory declaration of Mr Hammer,

        32       which is exhibit 583, and of course that is advanced,

        33       Mr Commissioner, as an expert view, based upon a

        34       consideration of the 15 documents for the purposes of the

        35       preparation of the statutory declaration.

        36

        37       THE COMMISSIONER:   Yes, thank you, Mr Howe.  Mr Barker?

        38

        39       MR BARKER:   Mr Commissioner, you have some written

        40       submissions.

        41

        42       THE COMMISSIONER:   Yes.  You may take it I have read

        43       those.

        44

        45       MR BARKER:   Having seen the statutory declaration of

        46       Mr Hammer and the Commonwealth submissions, another view of

        47       all this is this:  the argument is not about national
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         1       security at all; it is about the selective disclosure of

         2       information, and it is therefore about procedural fairness.

         3

         4            The Commonwealth's submissions dress the issue up as

         5       though it really is about the security of the nation, and

         6       as though the issue really is public interest immunity, but

         7       it is nothing of the sort.  If one goes to the declaration

         8       of Mr Hammer, it is very interesting.  It is very

         9       expansive.  It is probably the same pro forma sort of

        10       document that is used by ASIO every time it wants to

        11       protect a document.  It is so expansive, indeed, that we

        12       are adjured to heed the warning of the faulty intelligence

        13       which didn't disclose the strength of the Turkish

        14       resistance in the Dardanelles in 1915.  We are also adjured

        15       to remember Pearl Harbour.  I regret to say that I am

        16       probably one of the few people in the room who can remember

        17       Pearl Harbour, but I question what it has to do with this

        18       case.

        19

        20            We don't have to wrap ourselves in a flag to deal with

        21       this issue.  What the Commonwealth submissions are directed

        22       to is a target which is illusory, and they are merely

        23       tilting at wind mills, because the whole of the submissions

        24       are directed to the public disclosure of material, and I

        25       can take you very briefly to those parts of the submissions

        26       which talk about public disclosure.

        27

        28            For example, paragraph 5, "The relevant documents are

        29       all highly classified for national security reasons.  The

        30       AIC considers that public disclosure of the material would

        31       reduce Australia's intelligence partners", et cetera,

        32       et cetera.  Paragraph 6 deals with publication of the

        33       confidential declarations.  Paragraph 13 talks about public

        34       interest, and it all focuses upon a fear which doesn't

        35       exist.  Nobody is asking for public disclosure of this

        36       material.  All we are asking for is evenhanded access to

        37       what might be materially important to, in our case,

        38       Mr Flugge, on whatever conditions of confidentiality you

        39       might want to impose.

        40

        41            Contrary to Mr Agius's argument the other day,

        42       ordinarily, if a genuine claim is made for public interest

        43       immunity over a document, then the agency concerned comes

        44       along independently of any party in the proceedings and

        45       makes the claim, and perhaps sometimes the judge will look

        46       at the documents to decide the issue for himself.  But here

        47       there has obviously been agreement between the Commonwealth
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         1       and counsel assisting that, if the documents are produced,

         2       counsel will endeavour to confine them, or inspection of

         3       them, to those people nominated by the Commonwealth.  Well,

         4       that's all very well, but what about us?

         5

         6       THE COMMISSIONER:   Why do you say there has obviously been

         7       such an agreement as you describe?

         8

         9       MR BARKER:   Because of what Mr Agius said yesterday, or

        10       the day before yesterday.  The documents were produced and

        11       inspected by solicitors who were instructing counsel

        12       assisting.  They made a selection.  They were given to

        13       Mr Agius and then they were given to you, and it is quite

        14       obvious, with respect, it was all done by agreement.

        15

        16       THE COMMISSIONER:   What was all done by agreement?

        17       Obviously, if there are a vast number of documents,

        18       solicitors and counsel assisting me have to make a

        19       selection of those which are relevant.  That's happened in

        20       the case of AWB.  It has happened in the case of DFAT.  It

        21       has happened in the case of these documents.

        22

        23       MR BARKER:   What is obvious is that counsel assisting

        24       agreed that the documents would be kept confidential, if

        25       that could be achieved.  In other words, they were produced

        26       on condition that they be kept confidential from us.

        27

        28       THE COMMISSIONER:   I can assure you that my ruling is not

        29       determined by anything that counsel assisting and the

        30       Commonwealth agencies may have agreed.

        31

        32       MR BARKER:   If counsel assisting was going to take an

        33       independent view of all this, he would have given you

        34       advice which was based upon an independent view of it.  All

        35       he did was confirm that they should be kept confidential

        36       and said, "This happens in every case".  What we are saying

        37       is it doesn't happen in every case, and, in any event, as

        38       the documents have now been looked at by two solicitors, by

        39       Mr Agius, by Mr Wigney, by you, Mr Commissioner, and by

        40       various witnesses, it is no longer an issue involving

        41       public interest immunity.  It is no longer an issue which

        42       has anything to do with the security of the nation.

        43

        44       THE COMMISSIONER:   Why is that?  I have some difficulty

        45       with that proposition.  The people who have looked at them

        46       have had to obtain appropriate clearances.

        47
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         1       MR BARKER:   Mr Commissioner, if Mr Agius and Mr Wigney can

         2       be trusted to look at documents and not disclose secrets

         3       and to retain the confidentiality entrusted to them, why

         4       can't I, why can't Mr Judd, why can't Mr Forrest?  All we

         5       are talking about here is a small widening of the circle of

         6       people entitled to look at the documents in the interests

         7       of their clients.  We are not talking about public

         8       disclosure.  For my part, I find it unlikely that I would

         9       want to talk to my client about the documents.  If I did,

        10       assuming I was given access to them, I would come back to

        11       you to seek an order in that regard.

        12

        13            Now, I am prepared to look at them in a locked room

        14       surrounded by armed guards, but I do submit I am entitled

        15       to look at them.  If the Commonwealth thinks that I have

        16       insufficient integrity to be entrusted to such a task, well

        17       then I invite them to say so now, and I make the same

        18       comments about my learned friends, even if they are from

        19       Melbourne.

        20

        21            So that is all we are talking about, Commissioner, a

        22       small enlargement of the number of people who are entitled

        23       to look at those documents.  I submit that we are entitled

        24       to look at them all, and we should do so before the

        25       evidence proceeds further.

        26

        27            Mr Commissioner, the government which appointed you

        28       has a significant political interest in maintaining as much

        29       secrecy as possible in these documents, and I would invite

        30       you to resist their blandishments and to let us have

        31       access.

        32

        33       THE COMMISSIONER:   I think my appointment is actually by

        34       the Governor General, but that may be a formality.

        35

        36       MR BARKER:   A constitutional bit of hair-splitting, with

        37       respect.  Thank you.

        38

        39       THE COMMISSIONER:   Thank you, Mr Barker.  Mr Forrest, you

        40       may also take it I have read your submission.

        41

        42       MR FORREST:   Thank you, sir.  Commissioner, our clients

        43       have a self-evident individual --

        44

        45       THE COMMISSIONER:   There is no need to read them again.  I

        46       have read them.

        47
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         1       MR FORREST:   I wonder if the submissions could be tendered

         2       as a public document.

         3

         4       THE COMMISSIONER:   No.  They are submissions to me.  Why

         5       do you need them as a public document?

         6

         7       MR FORREST:   Well, in that case, sir, I would like to

         8       articulate the submissions that are contained in that

         9       document so the public can understand what I am saying.

        10

        11       THE COMMISSIONER:   I see.  Well, I think the appropriate

        12       course is for you, as is common, to assume that I have read

        13       the submissions.  I will take them into account.  They will

        14       be addressed in my response.  If you have anything to add,

        15       please add it.

        16

        17       MR FORREST:   I do have something to add.

        18

        19       THE COMMISSIONER:   Very well.

        20

        21       MR FORREST:   It is our submission that the course of

        22       events that has unfolded in the last couple of days has

        23       created, from the perspective of my clients, an acute

        24       procedural unfairness.  A public affidavit was initially

        25       promised and it was understood by counsel assisting you

        26       that it was to be relied upon in support of the claim of

        27       the office of national assessments for public interest

        28       immunity.  When --

        29

        30       THE COMMISSIONER:   Mr Forrest, you are reading your

        31       submissions.  I have asked you not to do that.  Do you have

        32       anything to add to your written submissions?

        33

        34       MR FORREST:   The attempted stifling of me making the

        35       submissions that I contend for in my written submissions is

        36       in itself a procedural unfairness, in my submission.  The

        37       differential treatment --

        38

        39       THE COMMISSIONER:   Mr Forrest, you may do with your

        40       submissions whatever you wish.  They have been received by

        41       me.  I have read them.  I am asking you if you have

        42       anything else to add.  If you want to give them to the

        43       press, you give them to the press, but I am not intending

        44       to do so.

        45

        46       MR FORREST:   We say, Mr Commissioner, that if counsel

        47       assisting, if his two solicitors, can be trusted with the
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         1       confidentiality of the documents that have been given to

         2       them, then so should we.

         3

         4       THE COMMISSIONER:   Mr Barker has made that point.

         5

         6       MR FORREST:   If security clearances are necessary for that

         7       process to occur, that can be done.  In a recent case in

         8       which I appeared, in which I initially appeared, that was

         9       done, amongst both defence counsel and prosecution counsel.

        10       There is nothing to be lost, in terms of the public

        11       interest, by slightly widening the circle of dissemination.

        12       It is, in our submission, absolutely central to the issues

        13       that concern this Commission that we be able to see those

        14       documents and to make an assessment as to whether or not

        15       they further the argument that we propose to put in due

        16       course as to public interest immunity.

        17

        18            At the moment, as Mr Barker rightly observes, in our

        19       submission, this is an argument about procedural

        20       unfairness.  If we get access to the documents, then it

        21       might be that we seek to argue further as to the aspect of

        22       competing public interests.  At the moment, what we are

        23       asking for is not a lot.  What we are asking for, we

        24       submit, cannot impact adversely upon the confidentiality

        25       that is adverted to in the affidavits that have been

        26       tendered.

        27

        28            So our submission is that you ought vacate your order

        29       of Tuesday, you ought make available to us not just seven

        30       selected documents, but relevant documents that have been

        31       produced to the Commission by government agencies - seven

        32       government agencies, as we understand - and then allow for

        33       us to make informed argument as to the issue of public

        34       interest immunity, and not be presented with a fait

        35       accompli, which is what the situation is at the moment.  We

        36       have been denied access to secret documents.  We have been

        37       denied access, in our submission, to argue in an informed

        38       way as to the issue of public interest immunity, and at the

        39       moment we are denied access to put submissions in a

        40       comprehensive form.  That completes my submissions and

        41       I rely on every paragraph of the written submissions that

        42       have been supplied.

        43

        44       THE COMMISSIONER:   Thank you.  Mr Judd, you are going to

        45       address this matter on Monday, if you wish, and so is

        46       Mr Lacava.

        47
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         1       MR JUDD:   I am, sir, but something that has been said

         2       necessitates a short response.  It is not the fact of

         3       coming from Melbourne - we are grateful for the concession

         4       my friend perhaps grudgingly makes.  It really concerns the

         5       suggestion of a small widening, and I had in mind to raise

         6       with you, sir, something in the nature of a question in

         7       order for us to address what we want to address in writing

         8       on Monday - and we will try to confine ourselves to matters

         9       that haven't been traversed elsewhere.

        10

        11            As to the small widening issue, for our part, I must

        12       say that we would be uncomfortable with a process that

        13       required us to consider material and not seek instructions

        14       on it.  It is a question that arises often in connection

        15       with privilege, and the like --

        16

        17       THE COMMISSIONER:   The courts have dealt with this

        18       frequently.

        19

        20       MR JUDD:   The degree of discomfort is something that we

        21       would not be happy with.

        22

        23       THE COMMISSIONER:   Quite.  That's always been a major

        24       factor in courts deciding to restrict access.

        25

        26       MR JUDD:   Yes, but there arises, I think, a more

        27       significant issue - and I will come to the question in a

        28       moment - and it is this:  it seems to us that the mere

        29       disclosure of material will not address the issue.  The

        30       other day we put submissions to you, sir, to the effect

        31       that what had occurred was a denial of natural justice, and

        32       we would adhere to those.

        33

        34            What this material requires, in order to address the

        35       issue exposed in the summary which has been now prepared,

        36       is an examination of the source of the material and its

        37       dissemination, which is the very matter which is sought to

        38       be protected if something useful is to be made of it.  We

        39       say that for this reason:  when you, sir, were dealing with

        40       the amendment to the terms of reference that led to the

        41       inclusion of BHP and Tigris issues, you mentioned on that

        42       occasion, at transcript 1880, or thereabouts, that the

        43       knowledge of the Commonwealth was a highly relevant issue

        44       to the question of whether or not the potential offences

        45       that you had identified would remain live issues.

        46

        47            Now, this material, of course, goes to the knowledge
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         1       of the Commonwealth, and potentially to the knowledge of

         2       the UN and the 661 committee.  If, as we anticipate is the

         3       case, all inferences from the material which has now been

         4       disclosed, together with the raising of alarms, the

         5       Canadian question, the role of AWB as the major food

         6       supplier to Iraq, lead to one conclusion, that is that, by

         7       its various agencies, the Commonwealth knew all relevant

         8       facts; by its various agencies the UN knew all relevant

         9       facts.

        10

        11            Now, the question we would ask the Commission for the

        12       purpose of our submission is, first of all, how it is the

        13       Commission proposes to use this material.  If the material

        14       is to be used merely for the purpose of identifying the

        15       knowledge of the few witnesses that go through the witness

        16       box, then that is one thing.  In our submission, it doesn't

        17       take the matter anywhere.  If, on the other hand, the

        18       material is to be used by the Commission for the purpose of

        19       deciding whether or not the Commonwealth knew, or whether

        20       or not the UN knew, it is a very different matter.

        21

        22            It would seem to us that in both instances there is

        23       grave prejudice, but the second of those explorations or

        24       examinations - that is, the knowledge of the Commonwealth -

        25       leads to a position where use is made of material on what

        26       is a central issue before the Commission in a way that we

        27       cannot anticipate.  Use will be made of the material which

        28       may involve the provenance of a document, its source and

        29       its dissemination.

        30

        31            Now, if we assume the proposition I started with,

        32       namely, that the material would suggest that the

        33       Commonwealth knew all relevant facts, we say, given, sir,

        34       what you said on - I don't have the date in front of me,

        35       but at about page 1880, in connection with the terms of

        36       reference - as a matter of logic and fairness, this

        37       Commission should now recognise the inevitable, and that is

        38       that we should all be permitted to, as it were, pack our

        39       tents and return to the places from whence we came.

        40

        41            The issues have been answered, in our submission, and

        42       the kind of examination that we say ought to follow, if an

        43       examination is to be undertaken fairly into the knowledge

        44       of the Commonwealth, leads to the conclusion which is the

        45       very one that you anticipated, sir, and the very one that

        46       answers the critical question which is left for

        47       determination by this Commission.  So that we say that not



            .17/3/06 (48)              4742

                            Transcript produced by ComputerReporters

�









         1       only is there a simple issue of procedural fairness, but it

         2       has a resounding impact on the work which is left for this

         3       Commission to do.

         4

         5            That's not to say, sir, that there is not a great deal

         6       of work for the AWB board to do concerning its internal

         7       management issues, and it takes that responsibility very

         8       seriously.  But it ought to be left now to do that itself,

         9       to address those problems.  We ought to be permitted to

        10       stop the bloodshed, and with the information which is now

        11       available, we would invite this Commission to take the

        12       course we propose.

        13

        14       THE COMMISSIONER:   Mr Judd, you shouldn't assume that in

        15       the reasons I gave in relation to Tigris I gave some

        16       examples of possible offences which raised the issue of

        17       knowledge as a potential defence.  That is obviously why we

        18       are embarked on this aspect of the inquiry.  But I didn't

        19       take it from your submission that you thought they were the

        20       only issues being considered.

        21

        22       MR JUDD:   It was for that reason that I put the question

        23       that we have to know how it is that this material is likely

        24       to be used.

        25

        26       THE COMMISSIONER:   But that can't be answered.  The

        27       process, as I perceive it, that we are undertaking is to

        28       collect the evidence in relation to what occurred and who

        29       knew what, and then to test that against the law.

        30

        31       MR JUDD:   At least, sir, if I may respond in this way, we

        32       have two hypothetical situations, if we can put it that

        33       way, that you have raised previously - namely, imposition

        34       on the Commonwealth and defrauding the Commonwealth.

        35       I accept that they may be raised as two possibilities only,

        36       but they are the only gauge by which we have to measure the

        37       way in which this information might be used.  It is for

        38       that reason we submit that, if those are to be used as the

        39       example, then we reach the point where one has to strike

        40       those off the agenda.

        41

        42            If there are other issues which arise, other possible

        43       breaches which arise, in respect of which this material may

        44       be relevant, then we should know, because then we will have

        45       an idea as to the depth of our denial of natural justice

        46       that we are concerned about.  It is only then we can

        47       articulate the problem.
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         1

         2            May I say, sir, that in our submission on Monday we

         3       will be saying that the process that is being undertaken

         4       with the preparation of a summary in no way meets any

         5       requirement of natural justice; in substance, it

         6       misunderstands the use of summaries to address that issue.

         7       But that's something that we will put in writing and we

         8       refer to the VEAL decision.

         9

        10       THE COMMISSIONER:   My conception of the role of a

        11       Commission of inquiry, or a Royal Commission, would seem to

        12       be different to yours.  I do not see my role as seeking to

        13       put any factual situation into a legal basket which might

        14       constitute an offence.  I see it as assessing the facts and

        15       then determining if there has been any offence, or might

        16       have been an offence.  That seems to me to be quite a

        17       different concept to that which you are espousing, which

        18       rather suggests that one should nominate the offence in

        19       advance and then see if the facts fit it, and if you get to

        20       the stage where you can contend that they do not, the

        21       process should stop.  That's not my understanding of what

        22       I am doing.

        23

        24       MR JUDD:   Sir, I accept that.  However, grappling with

        25       this issue, it is one that requires a degree of

        26       articulation of the way in which the material is going to

        27       be used so that the question of natural justice can be

        28       examined at all.  That is one of the reasons why we

        29       submitted on the last occasion that the proper course would

        30       have been for this application for public interest immunity

        31       to have been made to a court, so that this Commission was

        32       never troubled with the way in which this matter now

        33       unfolds.  If, as you say, sir, it is not part of your role

        34       to articulate, even at this early stage, the possible

        35       breaches that might be under consideration, that exposes

        36       the very vice that we say exists in the receipt and use of

        37       this information at this stage and prevents us, in effect,

        38       from articulating and prevents the objective observer from

        39       understanding exactly what it is that the Commission will

        40       do with it and, therefore, what the reasonable requirements

        41       of natural justice are.

        42

        43       THE COMMISSIONER:   But that's why we have a process of

        44       having counsel assisting a commission such as this, so that

        45       they can investigate these matters, place material before

        46       me and put submissions to me as to whether or not, in their

        47       view, an offence may have been committed and persons who
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         1       may be adversely affected by those submissions are given

         2       the opportunity to respond.

         3

         4       MR JUDD:   Yes.  And that, sir, is a process which, in our

         5       submission, doesn't address the concern that we have -

         6       namely, whether or not the process now undertaken by

         7       producing this summary, and the way in which these

         8       witnesses are being examined, is one that at all addresses

         9       the requirements of natural justice.  We have said what we

        10       have said on that and we will put in a written submission

        11       on Monday.

        12

        13       THE COMMISSIONER:   Thank you.

        14

        15       MR JUDD:   It is our submission that, given the facts as

        16       they have now emerged and the terms of reference, the

        17       proper and fair course is to draw an end to this Commission

        18       now.

        19

        20       MR LACAVA:   Commissioner, may we just endorse what has

        21       just been put to you by our learned friend Mr Judd in

        22       particular, although we endorse the submissions of other

        23       counsel also.

        24

        25            My learned junior and I spent some time last evening

        26       reflecting upon what you did say in the transcript -

        27       I think it is at pages 1880 to 1883.  It is our submission

        28       that you did correctly identify as an important issue in

        29       this whole inquiry the knowledge of the Commonwealth and

        30       what part it might play in determining whether or not there

        31       is an offence of imposition on the Commonwealth by any

        32       company --

        33

        34       THE COMMISSIONER:   "There might be an offence", not "is".

        35       I will not make any determination that there was or was

        36       not.

        37

        38       MR LACAVA:   Might have been.  In determining whether or

        39       not there might have been an offence, it is clearly highly

        40       relevant to those who contend that there was no offence to

        41       be able to point to evidence that relates to knowledge of

        42       the Commonwealth.  When I got to my feet - I think it was

        43       on Tuesday - you did say to me that you had not performed a

        44       balancing exercise.  In our respectful submission, you

        45       should, because there is clearly a competing interest that

        46       you should take into account here.  When I say "competing

        47       interest", I mean balancing the interest of the
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         1       Commonwealth in protecting national security and the

         2       interest of those who wish to contend before you that there

         3       has not been any offence of imposition.

         4

         5       THE COMMISSIONER:   What is the transcript reference where

         6       I said I did not engage in a balancing exercise?

         7

         8       MR LACAVA:   I don't have it, sir, but it was when I got to

         9       my feet - I think it was on Tuesday - protesting --

        10

        11       THE COMMISSIONER:   Anyway, you will address that in your

        12       written submissions.

        13

        14       MR LACAVA:   We will.  I thought you said to me that you

        15       had not performed a balancing exercise, you had simply

        16       upheld the public interest immunity application.

        17       I understood you to be saying to me that you did not find

        18       it necessary to go to the next step of a balancing

        19       exercise, in a similar way to what is discussed in Alister.

        20       My learned junior has brought it up.  It is at transcript

        21       page 4458.

        22

        23            It is our strong submission that you should at least

        24       perform a balancing exercise.  You have the documents.  At

        25       transcript 1880 you clearly identified an issue that you

        26       will have to take into account - namely, knowledge of the

        27       Commonwealth - in deciding whether or not there might have

        28       been an offence of imposition.

        29

        30       THE COMMISSIONER:   Well, that arises, of course, only if

        31       I find, on the material before one gets to a defence, that

        32       the ingredients in the defence have otherwise been

        33       fulfilled.

        34

        35       MR LACAVA:   Yes, quite.

        36

        37       THE COMMISSIONER:   We may never get to this material.

        38

        39       MR LACAVA:   We may not, but you are in a better position

        40       than us, because we don't have the documents; you do.  What

        41       we are urging you to do is to do what the High Court

        42       suggested in Alister - that is, to carry out a balancing

        43       exercise - and to decide whether or not, to use the words

        44       of I think Sir Harry Gibbs, who was then the Chief Justice,

        45       whether or not it is on the cards that the documents may

        46       assist those who wish to contend that there may have been

        47       knowledge of the Commonwealth and whether or not that may
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         1       affect the question as to whether or not there was or was

         2       not an imposition on the Commonwealth.  That's all we are

         3       asking you to do.

         4

         5       THE COMMISSIONER:   Why is that issue not addressed by the

         6       summation?

         7

         8       MR LACAVA:   It doesn't show where --

         9

        10       THE COMMISSIONER:   There is no need to answer that now,

        11       you can address that in your submissions.

        12

        13       MR LACAVA:   I will look at it again.  I might indicate

        14       that I didn't expect to have to address you like this this

        15       morning.

        16

        17       THE COMMISSIONER:   I didn't think you were going to.

        18

        19       MR LACAVA:   I didn't think I was going to --

        20

        21       THE COMMISSIONER:   But you stood up, so I let you.

        22

        23       MR LACAVA:   I have been seduced by Mr Barker.

        24

        25       MR BARKER:   Pardon?

        26

        27       MR LACAVA:   Could I just complete by saying this, sir:  it

        28       does seem to us to be somewhat of a charade to conduct this

        29       open inquiry, having witnesses asked whether or not they

        30       have seen the document, whether or not they have knowledge

        31       of the matters in it, or had knowledge of the matters in

        32       it, and we are all sitting here with bated breath wanting

        33       to know whether the answer is yes or not and not having a

        34       clue about what's in the document.

        35

        36       THE COMMISSIONER:   But you now do know the substance of

        37       what's in the document.

        38

        39       MR LACAVA:   No, we do not.  In particular, I might

        40       indicate that if there is a document relating to this, what

        41       my learned junior and myself are vitally interested in is

        42       that which is referred to in paragraph 2 of the proposed

        43       distillation, and in the second-last sentence, "The fees,

        44       less small commission, were paid into accounts accessible

        45       by Iraq in violation of sanctions".

        46

        47            Now, if the documentation that's been kept secret
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         1       identified accounts into which AWB was paying trucking

         2       fees, we would be interested to know that, and it seems to

         3       us that that information, if it exists in these documents,

         4       could be revealed without in any way affecting the national

         5       interest.  The revelation of the bank accounts, without the

         6       source by which those accounts were identified, seems to us

         7       to be something which could be done.

         8

         9            For our part, we hear what Mr Barker says about the

        10       disclosure being confined to counsel.  We are not

        11       interested in that.  We do not wish to partake in a system

        12       whereby only counsel are shown documents and we can't get

        13       instructions from our clients.  That is not a proper

        14       representation.  That's all we wish to say, sir, thank you.

        15

        16       THE COMMISSIONER:   I will receive Mr Judd's and

        17       Mr Lacava's submissions on Monday.  Mr Howe, if your client

        18       wishes to make any further submissions, I will receive

        19       those on Monday as well.  Mr Agius, if you wish to respond

        20       to any of this, we will deal with that on Monday as well.

        21

        22       MR AGIUS:   May it please.

        23

        24       MR HOWE:   Could I just ask, Mr Commissioner, whether you

        25       had in mind that any submissions by or on behalf of the

        26       Commonwealth would be in writing, or whether the

        27       Commissioner would hear those submissions?

        28

        29       THE COMMISSIONER:   I would like them to be in writing by

        30       9am.

        31

        32       MR HOWE:   The only difficulty with that is that I will not

        33       have seen the submissions that will be advanced until

        34       Monday and so will be at a disadvantage, so perhaps if I

        35       can be allowed some leave to supplement our written

        36       submissions with some further oral submissions to the

        37       extent necessary.

        38

        39       THE COMMISSIONER:   Perhaps I should revise that.  We will

        40       have by Monday all the submissions of those who are

        41       opposing the course which to date has been adopted, and

        42       then if you and Mr Agius perhaps can respond on Tuesday.

        43

        44       MR HOWE:   That's a suitable course.

        45

        46       THE COMMISSIONER:   I will then consider my decision and in

        47       due course give written reasons for whatever it happens to
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         1       be.  Yes, Mr Agius.

         2

         3       MR AGIUS:   Thank you.  I call Jill Courtney.

         4

         5       THE COMMISSIONER:   Just before Ms Courtney is called,

         6       Mr Agius, I have received the two statutory declarations of

         7       Mr Hammer.  Do you intend to further examine him or not?

         8

         9       MR AGIUS:   I was not proposing to.

        10

        11       THE COMMISSIONER:   Does anybody wish to cross-examine him?

        12

        13       MR FORREST:   Could we consider that, Commissioner?  We

        14       have indicated in our written submissions, you will recall,

        15       that we would have liked to have cross-examined Mr Hammer.

        16       That was on the discrete issue as to the content of his

        17       affidavit.  If he is to be a witness in the Commission, we

        18       would like to cross-examine him, I think.  I would like to

        19       reserve on that.

        20

        21       THE COMMISSIONER:   His statements have been admitted as

        22       evidence.  If you wish to cross-examine him, I will need to

        23       know from you what it is that you are seeking to establish,

        24       the points you want to make in that cross-examination,

        25       because I will need to determine whether or not I should

        26       take any such cross-examination in confidential session.

        27

        28       MR FORREST:   I will notify you of that in writing, sir.

        29

        30       THE COMMISSIONER:   Thank you.

        31

        32       MR HOWE:   Mr Commissioner, could I just raise one issue in

        33       relation to that, and that is simply to reserve our

        34       position in relation to the question of cross-examination,

        35       because it is an exceptional course, and Mr Hammer's

        36       statutory declarations do go to the contents of the secret

        37       material --

        38

        39       THE COMMISSIONER:   I understand.

        40

        41       MR HOWE:   -- and the public interest considerations

        42       against publication, and according to the Full Court's

        43       judgment in Young v Quinn it would be only in the rarest

        44       and most exceptional cases that cross-examination would be

        45       permitted, for the very reason it may lead to the

        46       ventilation of the matters which are sought to be

        47       protected.  So if we could just reserve our position on
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         1       whether or not you, Mr Commissioner, should accede to the

         2       application if it is pressed to have Mr Hammer brought.

         3

         4       THE COMMISSIONER:   I understand that.  That's why

         5       I thought I should call and see if anyone wished to

         6       cross-examine.

         7

         8       MR HOWE:   Thank you, Commissioner.

         9

        10       MR AGIUS:   I wonder if my learned friend Mr Forrest would

        11       indicate in his submissions as to which of the two

        12       declarations of Mr Hammer he seeks to cross-examine on.

        13

        14       MR FORREST:   I am happy to do that.

        15

        16       <JILL BERNARDINE COURTNEY, affirmed:              [10.55am]

        17

        18       <EXAMINATION BY MR AGIUS:

        19

        20       MR AGIUS:   Q.   Might we have your full name, please?

        21       A.   Jill Bernardine Courtney.

        22

        23       Q.   Ms Courtney, you appear here today in answer to a

        24       notice requiring your attendance?

        25       A.   Yes.

        26

        27       Q.   We have two statutory declarations from you.  The

        28       first is a one-page statutory declaration of 18 January

        29       2006.  Could we bring up, please, DFT.0013.0136.  Is that

        30       your first statutory declaration?

        31       A.   Yes, it is.

        32

        33       Q.   Are the contents of it true and correct to the best of

        34       your knowledge and belief?

        35       A.   Yes.

        36

        37       MR AGIUS:   I tender that.

        38

        39       EXHIBIT #587 FIRST STATUTORY DECLARATION OF JILL COURTNEY,

        40       DATED 18/1/2006, BARCODED DFT.0013.0136

        41

        42       MR AGIUS:   Q.   Could we bring up, please, DFT.0013.0040.

        43       That's the first page of your second statutory declaration,

        44       which I believe is signed by you at the bottom?

        45       A.   Mmm-hmm.

        46

        47       Q.   If we go to the last page, 0142, would you confirm
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         1       that that is your second statutory declaration?

         2       A.   Yes.

         3

         4       Q.   Are the contents of that statutory declaration true

         5       and correct to the best of your knowledge and belief?

         6       A.   Yes.

         7

         8       EXHIBIT #588 SECOND STATUTORY DECLARATION OF JILL COURTNEY,

         9       DATED 18/2/2006, BARCODED DFT.0013.0040

        10

        11       MR AGIUS:   Q.   We see from your first statutory

        12       declaration - do you have a copy available to you,

        13       Ms Courtney?

        14       A.   Yes, I do.

        15

        16       Q.   You were employed between April 2000 and January 2001

        17       in the Middle East section of the Middle East and Africa

        18       branch of DFAT as a director working mainly on a particular

        19       project.  After January of 2001, did you have any

        20       connection with the Middle East section --

        21       A.   No.

        22

        23       Q.   -- of the Middle East and Africa branch?

        24       A.   No.

        25

        26       Q.   What sort of work did you move on to after January of

        27       2001?

        28       A.   I moved on to trade negotiations in the multilateral

        29       trade division, working on subsidies and anti-dumping.

        30

        31       Q.   Prior to April of 2000, did you have any connection

        32       with the Middle East section of the Middle East and Africa

        33       branch?

        34       A.   No, I was working on biological weapons negotiations.

        35

        36       Q.   So may we take it, then, that your only exposure to

        37       issues to do with Iraq, and, in particular, Iraq's activity

        38       under the Oil-for-Food Program, was restricted to April of

        39       2000 until January of 2001?

        40       A.   Yes, although in terms of online coverage of the

        41       Oil-for-Food Program, that actually was later in that

        42       period, because I was working on a project.  It was

        43       somewhere around August or so that I actually had any

        44       online responsibility at all for the Oil-for-Food Program.

        45

        46       Q.   When you say "online responsibility", do you mean a

        47       direct responsibility?
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         1       A.   Yes, in the sense that I was helping out with some of

         2       the actual inquiries about oil-for-food, and so forth.

         3

         4       Q.   And so that, then, is restricted to a period

         5       between August, or thereabouts, of the year 2000

         6       and January of 2001?

         7       A.   Yes, and I was also on leave from mid-December through

         8       to January, so you could almost say somewhere around August

         9       until mid-December.

        10

        11       Q.   Just to complete the picture, between April of 2000

        12       and August of 2000 did you have any association at all with

        13       Iraq and the Oil-for-Food Program?

        14       A.   I was doing a project on Iraq, but it was more

        15       oriented towards positioning the government for where it

        16       would go post sanctions in Iraq.  So I wasn't actually

        17       handling sort of, if you like, desk responsibilities for

        18       the Oil-for-Food Program.

        19

        20       Q.   Were you keeping yourself up to date on, for example,

        21       AWB's relationship with Iraq under the Oil-for-Food Program

        22       between April and August of 2000?

        23       A.   I think the answer would be yes, but not in - how

        24       could I put it - a direct sense, but certainly, yes, I was

        25       aware of the interest that the Wheat Board had in its sales

        26       to Iraq, and I spoke with the Wheat Board about issues

        27       within Iraq.

        28

        29       Q.   At what sort of level - what sort of level of issues

        30       did you speak about and at what level of AWB did you

        31       communicate?

        32       A.   My single recollection of speaking with them was

        33       I went down to meet with the Wheat Board people in

        34       Melbourne, and I met three of them, and basically discussed

        35       what they thought the ongoing situation was and what the

        36       prospects were going to be like in a post-sanctions Iraq.

        37

        38       Q.   Did that discussion descend to matters of detail

        39       concerning contracts between the AWB and the Iraqis for the

        40       sale of wheat?

        41       A.   No.  No, because that would be outside of my

        42       expertise.

        43

        44       Q.   Can you recall the names of the persons you spoke to?

        45       A.   I can't.  I am sorry.

        46

        47       Q.   During the course of that discussion, did you learn



            .17/3/06 (48)              4752     J B COURTNEY (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       anything of AWB's contractual responsibilities with Iraq

         2       concerning the delivery of wheat?

         3       A.   No.

         4

         5       Q.   Did you learn anything about the inland transport of

         6       wheat --

         7       A.   No.

         8

         9       Q.   -- after it had been delivered at Umm Qasr?

        10       A.   No.

        11

        12       Q.   In your second statutory declaration you say at

        13       paragraph 13:

        14

        15            When I saw the name 'Alia ' in newspaper

        16            reports of the Cole Inquiry over the last

        17            few weeks in relation to the Jordanian

        18            trucking company used by AWB I recognised

        19            the name and I now believe that it was a

        20            name that I had heard in that context

        21            during the time I worked in the Middle East

        22            branch in 2000 and 2001.

        23

        24       Let me take you through that.  You recognised the name

        25       "Alia" at the time you saw it in newspaper reports; is that

        26       right?

        27       A.   Yes; that's correct.

        28

        29       Q.   That would be, what, in a few weeks before 18 February

        30       2006 - given that your statutory declaration --

        31       A.   Yes.

        32

        33       Q.   -- is dated 18 February?

        34       A.   I can't give you an exact time, but, yes, prior to the

        35       stat dec, and when it came up in the newspapers.

        36

        37       Q.   So you recognised the name Alia, and you go on to say:

        38

        39            ...and I now believe that it was a name

        40            that I had heard in that context...

        41

        42       At the time you saw the name in the newspaper reports in

        43       the few weeks before 18 February, did you then believe that

        44       it was a name that you had heard in that context?

        45       A.   Yes.

        46

        47       Q.   At the time you first heard the name?
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         1       A.   Yes.

         2

         3       Q.   In what context do you believe that you heard the name

         4       Alia whilst you were in the Middle East branch in 2000 and

         5       2001?

         6       A.   Well, as I say in the stat dec, I can't remember how,

         7       or in what form, I heard or saw the name, but I certainly

         8       recognised it.  I can't be more clear than that.  I am

         9       sorry.

        10

        11       Q.   You go on a little further and you say:

        12

        13            ...and I now believe that it was a name

        14            that I had heard in that context...

        15

        16       When you say "in that context", what context were you

        17       referring to?

        18       A.   I think that's probably a misleading way of putting

        19       it.  I think what I was trying to say was I definitely

        20       recognised the name from the time that I was working in the

        21       Middle East area.  In other words, "Alia" did not surprise

        22       me at all.  I knew that that was the name of the trucking

        23       company.  What I don't know is how I knew that, whether

        24       I had read it or whether I had heard it.

        25

        26       Q.   Let's take this slowly.  You read the name Alia in the

        27       newspaper reports and you recalled that you had heard the

        28       name Alia as a trucking company whilst you were working in

        29       the Middle East branch?

        30       A.   Heard or read.

        31

        32       Q.   Heard or read of it - as a trucking company?

        33       A.   Yes.

        34

        35       Q.   As a Jordanian trucking company?

        36       A.   Yes.

        37

        38       Q.   Did you hear or read of it as a Jordanian trucking

        39       company that was being used by AWB?

        40       A.   Yes.

        41

        42       Q.   That was material that you heard or read whilst you

        43       were in the Middle East branch between 2000 and 2001?

        44       A.   That is my recollection.

        45

        46       Q.   Do you say that you cannot remember whether you were

        47       told that or whether you read it?



            .17/3/06 (48)              4754     J B COURTNEY (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       A.   That's right.

         2

         3       Q.   Might it be both?

         4       A.   If I don't remember, I don't remember.  I am sorry.

         5

         6       Q.   You just don't know how you came by that information?

         7       A.   If I knew, I would tell you.  I don't.  I just was

         8       familiar with the name, and it certainly - all the things I

         9       have said are correct.

        10

        11       Q.   You haven't worked at DFAT for some time?

        12       A.   Since 2003.

        13

        14       Q.   Do you have in mind what sources of documents were

        15       available to you where you might have read that?

        16       A.   If I read it - as distinct from hearing it - it could

        17       have been either in cables, in notes.  I don't - I really

        18       don't - yes, I would be speculating and I don't think

        19       that's reasonable.

        20

        21       Q.   And if you heard it, it could have been by word from a

        22       DFAT employee?

        23       A.   Well, it could.  It could have been --

        24

        25       Q.   Could it have been by somebody from outside of DFAT?

        26       A.   It could have been from somebody outside.  Look,

        27       because I don't know, I don't think you should be asking me

        28       to speculate.

        29

        30       Q.   I am not asking you to speculate --

        31       A.   Okay.

        32

        33       Q.   -- I am just trying to get some definition around your

        34       sources - the sources that were available to you to inform

        35       you of that material.  I am not asking you to speculate if

        36       you can't recall.

        37       A.   Okay.

        38

        39       Q.   Do you have any recollection of speaking with Mr Stott

        40       about Alia?

        41       A.   No.

        42

        43       Q.   What do you say about whether or not it was Mr Stott

        44       that told you that Alia was a Jordanian trucking company

        45       being used by AWB?

        46       A.   I dispute that.  I don't recall any conversation with

        47       him.
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         1

         2       Q.   When you say, "I dispute that.  I don't recall any

         3       conversation with him", are you saying that, to the best of

         4       your knowledge, you never had any such conversation with

         5       him?

         6       A.   Yes, to the best of my knowledge.

         7

         8       Q.   Whilst you were at the Middle East branch in

         9       2000/2001, can you recall whether you had any opinion as to

        10       the repute of Alia?

        11       A.   I had no reason and I did not have any opinion.

        12

        13       Q.   Did you have any knowledge of whether or not DFAT had

        14       looked into Alia or examined Alia?

        15       A.   No.  No, I had no knowledge.

        16

        17       Q.   Did you have any knowledge as to whether anybody else

        18       had looked into or examined Alia?

        19       A.   No.

        20

        21       Q.   You say in your statutory declaration:

        22

        23            I do not recall when I became aware of the

        24            name Alia.

        25

        26       Do you mean when within the period that you were in the

        27       Middle East branch?

        28       A.   Yes.  Yes, precisely.

        29

        30       Q.   So does it follow, then, that you believe you became

        31       aware of its name during the period August, or so, of 2000

        32       and mid-December of 2000?

        33       A.   Yes, though I would just hesitate slightly.  It is

        34       possible I heard the name or saw the name Alia even a

        35       little bit earlier, because I was getting access to

        36       communications on Iraq from when I started in early 2000.

        37       So it is possible I even saw the name earlier than that.

        38       But my online responsibilities for anything relating to the

        39       Oil-for-Food Program didn't commence until August.  That

        40       doesn't mean I didn't see documents beforehand.

        41

        42       Q.   When you say it is possible that you saw it before

        43       that --

        44       A.   Mmm.

        45

        46       Q.   -- does that mean that it is possible that you saw it

        47       from as early as when?
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         1       A.   Well, I think I started - have we got the dates here?

         2       I think I started around February of 2000.

         3

         4       Q.   If you go to your first statutory declaration?

         5       A.   Oh, April.  Okay.  So it is possible, though unlikely,

         6       that I saw it before August or so, but it is possible I saw

         7       it from some time after April.

         8

         9       Q.   When you say it is possible that you saw it --

        10       A.   Or heard it.

        11

        12       Q.   -- yes, saw it or heard it, and do you mean saw it or

        13       heard it in the context of being a Jordanian trucking

        14       company that was being used by AWB?

        15       A.   Yes.

        16

        17       Q.   Is there any possibility that you saw it or heard of

        18       it as a Jordanian trucking company, and that what you have

        19       done when you read about it in the newspaper, in the

        20       context of this inquiry, is to learn then that it was being

        21       used by AWB, and that you have fused the two matters

        22       together?

        23       A.   No.

        24

        25       Q.   We have correspondence directed to Mr Bowker, to which

        26       you responded.  Could we bring up exhibit 149 -

        27       AWB.0106.0092.  You will see this is a fax from Mr Hogan to

        28       Mr Bowker.  I will just give you a moment to read it.

        29       A.   Yes, thanks.

        30

        31       Q.   When you get to the bottom of the first page, if you

        32       indicate, we can have it turned.

        33       A.   Sorry, how do I get to the next page?

        34

        35       Q.   We will turn the page electronically.  Then we have a

        36       response by you, which is exhibit 152.  Could we bring up

        37       AWB.0106.0099.  Have you read that?

        38       A.   Yes, I have.

        39

        40       Q.   Then we have the Department of Foreign Affairs and

        41       Trade minute, which is AWB.0106.0100.  Have you seen that

        42       minute in the course of preparing to give evidence before

        43       this inquiry?

        44       A.   Yes.

        45

        46       Q.   May we take it, then, that you are familiar generally

        47       with its substance?
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         1       A.   Yes.

         2

         3       Q.   If we go back to the previous page - 0099 - you will

         4       see that you ended the facsimile with, "Please give me (Or

         5       Gabrielle Simm) a call if you have any queries.  I hope

         6       this is of some assistance...ps on an unrelated issue -

         7       still no advice from New York on the contract approvals."

         8       Do you recall that you were engaged in chasing up the UN

         9       Mission to see whether the UN had granted approval for

        10       contracts for the supply of wheat to Iraq when you were

        11       dealing with this fax?

        12       A.   I don't recall that, because it is a routine matter.

        13       It would just be the UN coming back to say, "Yep, it is

        14       okay, it has gone through the sanctions committee and the

        15       program is implementing it".  I think that's really quite a

        16       mundane point there.

        17

        18       Q.   And you will see that you have asked:

        19

        20            Please give me (Or Gabrielle Simm) a call

        21            if you have any queries.

        22

        23       In the paragraph above you have said:

        24

        25            ...should you wish to have us talk to our

        26            mission in New York or have them run

        27            administrative options past the Secretariat

        28            and/or Sanctions Committee, we would of

        29            course be happy to discuss this further

        30            with you.

        31

        32       A.   Mmm-hmm.

        33

        34       Q.   Do you see at the top of that fax - could we scroll

        35       down, please, and move it across - there is some

        36       handwriting:

        37

        38            Dom, we need to set up a phone hookup,

        39            Charles.

        40

        41       It is dated 31 August, which is a few days after your fax

        42       to Mr Hogan.  That is a note from Mr Stott to Mr Dominic

        43       Hogan.  Do you recall being a part of any phone hookup

        44       involving personnel from AWB, whether it be Mr Hogan,

        45       Mr Stott or anybody else, on the topics to which your fax

        46       and the legal opinion refer?

        47       A.   No.
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         1

         2       Q.   Do you say that, to the best of your recollection, you

         3       didn't take part in a hookup, or do you say you can't

         4       recall one way or the other?

         5       A.   I certainly can't recall, but I would be surprised if

         6       I didn't recall that.

         7

         8       Q.   If you had have had a hookup with AWB personnel on the

         9       topics raised in your fax or in the minute which you sent

        10       to AWB under the cover of the fax, is it likely you would

        11       have yourself then prepared a minute or some typed document

        12       relating to what was discussed in the hookup?

        13       A.   Yes, but I do not believe that that was the case.

        14       Charles Stott would normally have dealt with the branch

        15       head, not with a desk officer.

        16

        17       Q.   We cannot locate, amongst the material that has been

        18       provided to us, any minute or document from you --

        19       A.   No.

        20

        21       Q.   -- relating to any such hookup?

        22       A.   No.

        23

        24       Q.   That's why I am asking you about your recollection.

        25       A.   Yes.  No, I do not believe I would ever have been

        26       involved in this.

        27

        28       Q.   Why is it that you say that Charles Stott would

        29       normally have dealt with the branch head and not with a

        30       desk officer?

        31       A.   Why?

        32

        33       Q.   Yes.

        34       A.   Just because of the relative levels of communication.

        35

        36       Q.   You were a desk officer, I take it?

        37       A.   Yes.

        38

        39       Q.   How far below a branch head is a desk officer?

        40       A.   Well, in my case, one level below, but I wasn't the

        41       head of the Middle East section, either.  I was just a

        42       seconded sort of officer.

        43

        44       Q.   Can you recall - and I appreciate you have answered

        45       generally questions on this subject matter, but I need to

        46       put it to you specifically - whether or not it was in the

        47       context of responding to Mr Hogan's letter to Mr Bowker
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         1       that you learnt that Alia, to use your words, was a

         2       Jordanian trucking company used by AWB?

         3       A.   I don't believe so, but because I can't remember the

         4       precise nature of the way I became familiar with what

         5       I understood to be my knowledge about Alia being the

         6       Jordanian trucking company that the AWB was using, I really

         7       can't tell you anything more about the context.  But

         8       I don't see any particular reason to link it to that at

         9       all.

        10

        11       Q.   Do you know how it came to be that you were involved

        12       in this matter at all - and by "this matter" I mean the

        13       subject matter of the two faxes, the one from AWB to

        14       Mr Bowker and your fax to Mr Hogan in reply?

        15       A.   Well, I took up some more online responsibilities for

        16       the Middle East section later in the year, basically

        17       because of work demands on the section generally.  So it

        18       could have been because of that, or it could have been

        19       because Bob was on leave and I was acting for him.

        20

        21       Q.   Can I bring you to another document, DFT.0003.0128.

        22       This is an email from Bronte Moules to Tony Grenenger,

        23       copied to Mr Bowker and yourself.  It is dated 11 July

        24       2000?

        25       A.   Mmm-hmm.

        26

        27       Q.   Do you recall whether you had anything to do with -

        28       that is, any involvement in - the situation concerning the

        29       alleged contamination of Australian wheat and attempts by

        30       AWB to resolve issues that arose between it and the IGB

        31       over that contamination?

        32       A.   As far as I can recall, no, I was not involved in

        33       that.  I was aware of it, but I had no responsibility.

        34

        35       MR AGIUS:   That document is already an exhibit,

        36       Mr Commissioner.

        37

        38       THE COMMISSIONER:   It is exhibit 567.

        39

        40       MR AGIUS:   Q.   Can we bring up, please, exhibit 150,

        41       AWB.0110.0330.  This is a fax from Mr Hogan to you --

        42       A.   Mmm-hmm.

        43

        44       Q.   -- containing 22 pages, in which Mr Hogan indicates

        45       that Mr Bowker had advised that you were now in charge of

        46       Iraq, and Mr Hogan forwards to you three contracts which

        47       were signed with Iraq, and requested that they be sent on
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         1       to the United Nations for approval.  The 21 pages relate to

         2       contracts for the sale of grain to Iraq, as you might have

         3       expected, given the nature of the request.  I won't take

         4       you to each of those, but I want to ask you about the first

         5       line:

         6

         7            Mr Bob Bowker has advised that you are now

         8            in charge of Iraq.

         9

        10       Was that the case, as at 14 August 2000?

        11       A.   Well, I couldn't give you the exact date, but, as

        12       I said to you before, yes, I took over the responsibility

        13       for management of Iraq and Libya, as well as doing the

        14       special projects for that period until about mid-December.

        15

        16       Q.   So does that mean that you were the senior person

        17       dealing with Iraq from 14 August 2000, and you were no

        18       longer just a desk officer?

        19       A.   Well, the senior person dealing with it was the branch

        20       head, but I was delegating work to desk officers and

        21       monitoring and looking after the situation.  It was a

        22       slightly unusual situation.

        23

        24       Q.   I just want you to reflect upon that and to reconsider

        25       the evidence you gave concerning the document that I showed

        26       you earlier.  That was dated 7 August 2000 - that's

        27       Mr Hogan's fax to Mr Bowker?

        28       A.   Mmm-hmm.

        29

        30       Q.   Your reply to Mr Hogan was dated 28 August.  I asked

        31       you whether you had been part of any hookup, and you will

        32       remember I referred you to Mr Stott's note, "We need to set

        33       up a phone hookup" - a note to Mr Hogan.

        34

        35       MR LACAVA:   Commissioner, I hesitate to interrupt my

        36       learned friend, but I think he put to the witness that the

        37       fax was dated 7 August.  Was it not the 27th?

        38

        39       MR AGIUS:   No.  The first fax from Mr Hogan to Mr Bowker

        40       is dated 7 August.  That's exhibit 149.

        41

        42       MR LACAVA:   I am sorry.

        43

        44       MR AGIUS:   The reply from Ms Courtney to Mr Hogan is dated

        45       28 August.  If I am wrong, I am happy to be corrected.

        46       I don't want to mislead the witness.

        47



            .17/3/06 (48)              4761     J B COURTNEY (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Q.   Remember I was asking you about the handwritten note

         2       on that document - you will see it on the screen now - and

         3       you said that it was unlikely that Mr Stott would have

         4       spoken to you because you were a desk officer.  Now I have

         5       taken you to Mr Hogan's fax of 14 August, which was two

         6       weeks before your fax to Mr Hogan, and in it Mr Hogan says:

         7

         8            Mr Bob Bowker has advised that you are now

         9            in charge of Iraq.

        10

        11       You have told us that by then you were in charge of Iraq.

        12       Can I ask you again:  do you think it is likely that you

        13       took part in any phone hookup with personnel from AWB on or

        14       after 31 August?

        15       A.   No.  As I explained to you before, I was one level

        16       junior to the branch head, who would have been the normal

        17       person that Charles Stott would communicate with, not me.

        18

        19       Q.   And was that your position even after 14 August?

        20       A.   Exactly.  Exactly.  I was the same level as

        21       Bob Bowker, but I was a special projects officer.  None of

        22       that changed.

        23

        24       Q.   So who was the branch head?

        25       A.   Jane Drake-Brockman.  And I have, as I said to you

        26       before, absolutely no recollection of that phone

        27       conversation that he apparently was setting up.  Whether

        28       somebody else does, I don't know.

        29

        30       Q.   In fact, I think your evidence went further, didn't

        31       it, that to the best of your recollection it didn't occur,

        32       and you would have thought it unlikely that he would have

        33       spoken to you?

        34       A.   Yes.  That's exactly what I said, because normally he

        35       would speak with the branch head.

        36

        37       Q.   I appreciate that.  Do you maintain that evidence even

        38       though you were then in charge of Iraq?

        39       A.   I was a section level head, albeit in a slightly

        40       unusual circumstance because I didn't have a section, but

        41       I was looking after Iraq from that point.  But he would

        42       normally have dealt with someone more senior than me.

        43

        44       Q.   If we go to this fax which is on the screen,

        45       exhibit 150, can you bring to mind how you dealt with the

        46       documents that were attached to this fax?

        47       A.   Yes.
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         1

         2       Q.   I don't mean your practice, but I mean can you

         3       actually recall what you did with these particular

         4       documents?

         5       A.   No.  No, I can tell you what the standard practice

         6       was.

         7

         8       Q.   That was my next question.

         9       A.   Okay.

        10

        11       Q.   What can you tell us about what your standard practice

        12       was at that time in response to a request such as that

        13       which we see in this fax?

        14       A.   The documents from the Wheat Board, which obviously

        15       had to be sent to the UN for approval, just came straight

        16       to us, they were given to the personal assistant of

        17       Jane Drake-Brockman, who then sent them on to New York and

        18       said, "Take them to the sanctions committee for approval".

        19

        20       Q.   When you say they "came straight to us" - they would

        21       come by fax, I assume?

        22       A.   Yes, they faxed them to us.

        23

        24       Q.   Did somebody have the responsibility for collecting

        25       them from the fax machine and providing them to an officer

        26       such as yourself?

        27       A.   I'm not quite sure of the point of that question.

        28       I mean --

        29

        30       Q.   I am trying to trace the process.  I know it sounds

        31       very pedantic, but sometimes I can be a bit that way.

        32       A.   That's all right.

        33

        34       Q.   In fact I'm accused of not being pedantic enough with

        35       DFAT officers.

        36       A.   You know, the fax machine was outside our offices.  If

        37       a fax came through and it was for someone, someone would

        38       pick it up and give it to us.  Otherwise you would find it

        39       yourself.  I am sorry there is not a more formal process,

        40       but --

        41

        42       Q.   So the process was that, one way or another, the fax

        43       would find its way to a person such as you who was in

        44       charge of dealing with Iraq contracts?

        45       A.   Well, it would come to me and I would give it to the

        46       personal assistant of the branch head, who would then send

        47       it to New York.
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         1

         2       Q.   Would you do anything with it before you gave it to

         3       the personal assistant?

         4       A.   No.

         5

         6       Q.   Would you read it?

         7       A.   No.

         8

         9       Q.   Would you check it?

        10       A.   No.

        11

        12       Q.   And why not?

        13       A.   Well, the Wheat Board had been doing this for many

        14       years before I came, and it was basically just a standard

        15       thing.  It is just a document that says how much they are

        16       selling, and so on and so forth.  We couldn't glean any

        17       information from it, even if there was information in it

        18       that might be of relevance to somebody else.  The people

        19       who would know what was in the documents were the sanctions

        20       committee or the Wheat Board, not us.

        21

        22       Q.   Let me take that up with you in a little more detail.

        23       The contracts would come to you with a request for approval

        24       document?

        25       A.   No.  No, just for us to submit them to the UN for

        26       approval.

        27

        28       Q.   But the UN procedures required the production to the

        29       UN of a document which is called, at least at this time, a

        30       notification or a request to ship goods, which had to be

        31       completed and which had to accompany the contracts.

        32       A.   Well, we certainly didn't complete those documents.

        33

        34       Q.   No, I am not suggesting that you did.  I was asking

        35       you whether you received it.  Perhaps we could bring up one

        36       that we have seen before in a different context, just as an

        37       example?

        38       A.   Mmm-hmm.

        39

        40       Q.   I will see if I can find one that relates to this

        41       material.  Just excuse me for a moment.

        42       A.   That's okay.

        43

        44       Q.   This relates to contract A0265.  We have it in the

        45       approval volumes in volume 2.  Could we bring up, please,

        46       AWB.0110.0356.  This is a document that post-dated - it

        47       came in a little after the fax that I have just shown you?
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         1       A.   Mmm-hmm.

         2

         3       Q.   It is from Mr Hogan to you indicating that he had

         4       noticed that he had submitted a UN request form for a

         5       certain tonnage for the first and second contract, and that

         6       that was incorrect, and that the second contract request

         7       form was attached.  Then he requested that you submit

         8       them - that is, the contracts - in numerical order.  If we

         9       go to AWB.0061.0500, that's a notification or request to

        10       ship goods?

        11       A.   Mmm-hmm.

        12

        13       Q.   We in fact, in relation to this shipment, have another

        14       one, AWB.0061.0468.  Now, the practice was for one of these

        15       notifications or requests to accompany the contracts not

        16       just to DFAT, but from DFAT to the Mission and then on to

        17       the sanctions committee.  Do you recall receiving documents

        18       like this as part of the process?

        19       A.   Well, I don't recall, but I'm sure I did and, as

        20       I said, I would have passed them directly to the personal

        21       assistant of Jane Drake-Brockman, who then faxed them to

        22       New York.

        23

        24       Q.   Well, did you compare information on a document like

        25       this to the information disclosed by the contracts?

        26       A.   No.

        27

        28       Q.   So may we take it that you never read any notification

        29       or request to ship goods or read any contracts that related

        30       to such notification before passing them on?

        31       A.   Yes.

        32

        33       Q.   You would pass them on to Jane Drake-Brockman's

        34       assistant, would you?

        35       A.   Yes.

        36

        37       Q.   With any instructions?

        38       A.   Just to send them to New York.  It was a standard

        39       procedure that was in place long before I was in the area.

        40

        41       Q.   Would you direct Jane Drake-Brockman's personal

        42       assistant to send them to New York, or would --

        43       A.   Well, she knew what to do with them.

        44

        45       Q.   So far as you understood the system, did she pass them

        46       to Ms Drake-Brockman before sending them to New York?

        47       A.   I wouldn't have thought so.
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         1

         2       Q.   I am sorry?

         3       A.   No, I shouldn't imagine.  They were just contracts.

         4       There was no reason to show them to Jane.

         5

         6       Q.   Were you aware of the procedure that took place after

         7       an approval had been granted by the UN?

         8       A.   No.

         9

        10       Q.   Were you aware of the requirement for the minister or

        11       his delegate to grant a permission to export pursuant to

        12       the Customs (Prohibited Exports) Regulations before any

        13       wheat could in fact be exported?

        14       A.   I probably was aware of that, but, you know, it is a

        15       long time ago.

        16

        17       Q.   Were you aware of a statutory duty or a regulatory

        18       duty that required the minister or the delegate to be

        19       satisfied, before issuing a permission to export, that the

        20       exportation of the goods would not be in breach of

        21       Australia's international obligations?

        22       A.   I would have been aware of that.

        23

        24       Q.   So far as you were concerned, I take it you never had

        25       a delegation from the minister to sign any of these

        26       permissions to export?

        27       A.   No, no, not at all.

        28

        29       Q.   Did you play any role in ensuring that prior to such a

        30       permission to export issuing there was satisfaction that

        31       the exportation of the goods - in this case wheat - would

        32       not be in breach of Australia's international obligations?

        33       A.   No.  I played no role.

        34

        35       MR AGIUS:   Those documents relating to that contract,

        36       Mr Commissioner, are in the approvals volume at volume 2.

        37       I won't separately tender them.

        38

        39       THE COMMISSIONER:   Yes.

        40

        41       MR AGIUS:   Q.   I want to come back now to your statutory

        42       declarations.  You say in paragraph 6 of your first

        43       statutory declaration that you had been shown a facsimile

        44       request for advice from Charles Stott of AWB dated

        45       30 October 2000, and the barcode reference is set out, and

        46       I wonder if we could bring it up.  It is DFT.0001.0011.

        47       May we take it that prior to your making - that is,
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         1       formally making - the statutory declaration you had seen

         2       that document in the course of the preparation of the

         3       statutory declaration?  You say so?

         4       A.   Yes.

         5

         6       Q.   You say "and a DFAT reply signed by Jane

         7       Drake-Brockman", which was 0013, if we could bring that up.

         8       Do you today maintain what you have set out in your

         9       statutory declaration at paragraph 6?

        10       A.   Yes.

        11

        12       Q.   Do you have any recollection of seeing exhibit 581 -

        13       could we bring up, please, AWB.0106.0111.  This is a fax of

        14       30 October 2000 which deals with the same subject matter as

        15       the fax that is referred to in your statutory declaration.

        16       The wording is different, and this fax, dated 30 October,

        17       is signed by Mr Stott, it actually has a signature on it,

        18       whereas the one referred to in your statutory declaration

        19       does not?

        20       A.   Mmm-hmm.

        21

        22       Q.   Do you have any recollection of seeing this signed

        23       fax, the one that's on the screen, 0111 --

        24       A.   No.

        25

        26       Q.   -- on or about 30 October 2000?

        27       A.   No, I recall neither of them.

        28

        29       Q.   What we know about this fax is that it was apparently

        30       faxed through to the Middle East branch of DFAT in Canberra

        31       on 30 October 2000.  Does that assist your recollection?

        32       A.   I have no doubt that I saw this at the time.  The fact

        33       is that I did not recall it until it was drawn to my

        34       attention in the context of this --

        35

        36       Q.   When you say you have no doubt that you saw it at the

        37       time --

        38       A.   Well, it is addressed to me.

        39

        40       Q.   I'm sorry?

        41       A.   I am saying it is addressed to me - it would have been

        42       given to me certainly.

        43

        44       Q.   You see, both documents are addressed to you?

        45       A.   Yes.

        46

        47       Q.   And my question was, when you said "I have no doubt
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         1       that I saw this at the time", to which of the two documents

         2       that I have shown you were you referring - the unsigned fax

         3       or the signed fax?

         4       A.   I am speculating, because I had no recollection of

         5       either of them, and I don't think speculation is very

         6       helpful.  I did not recall either document until they were

         7       drawn to my attention in the context of this Commission.

         8

         9       Q.   And you still don't recall either document?

        10       A.   No, no, I am sorry.

        11

        12       Q.   I don't want to get into the realm of speculation,

        13       Ms Courtney, but you will appreciate that the facts

        14       surrounding the events of 30 October and 2 November are

        15       very important.

        16       A.   Sure.

        17

        18       Q.   So I need to ask you some more questions.

        19       A.   Yes.

        20

        21       Q.   This goes back to the business system at DFAT at the

        22       time, October 2000, early November 2000:  if a fax came in

        23       to the branch which was directed to you, and you didn't go

        24       to the machine and collect it yourself, was there a system

        25       in place that permitted or provided for somebody else at

        26       DFAT to distribute the faxes to the persons to whom they

        27       were directed?

        28       A.   It was more informal than that.  If someone was going

        29       to the fax machine for whatever reason and they saw a

        30       document with your name on it, they would just bring it in

        31       to you, but there wasn't really a formalised procedure.

        32

        33       Q.   So if you were at work on 30 October 2000 and either

        34       or both of these faxes which were addressed to you came in

        35       to the branch, is it your expectation that, more likely

        36       than not, whether it be one or both of them, they came to

        37       you?

        38       A.   Yes.

        39

        40       Q.   Although you say - and just so I understand you - you

        41       have no recollection of that?

        42       A.   Correct.

        43

        44       Q.   But you say it is more likely than not that that did

        45       happen?

        46       A.   Yes, that's true.

        47
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         1       Q.   Now, accepting that, and working from that

         2       proposition, do you have any recollection of having any

         3       discussions with either Mr Stott or Mr Hogan about the form

         4       in which such a letter of request ought to be phrased?

         5       A.   No.

         6

         7       Q.   What do you say about any suggestion that before you

         8       received the signed facsimile there was discussion with

         9       somebody at AWB - Mr Hogan, Mr Stott or anybody - about the

        10       way in which the letter should be phrased?

        11       A.   I have certainly no recollection of that, and I would

        12       be surprised if that had taken place.

        13

        14       Q.   And why do you say you would be surprised?

        15       A.   Because the Wheat Board was far more expert, in terms

        16       of its dealings and what it was doing, than the Middle East

        17       branch was ever going to be.

        18

        19       Q.   Did you have any practice at that time of giving

        20       advice or negotiating the form in which letters ought to be

        21       addressed to you at DFAT?

        22       A.   No, not at all.

        23

        24       Q.   In other words, one - and this may be fantastic -

        25       could conceive notionally of somebody ringing up and saying

        26       "Look, I have got a problem, I want to write to you about

        27       it, I am not quite sure how I should phrase it.  It is a

        28       sensitive problem.  What should I do?", and you saying to

        29       them, "Send me a draft", and then you reviewing the draft

        30       and getting back to them and saying, "No, change the words

        31       around, send it to me in another form."  Did you engage in

        32       that kind of activity in October of 2000?

        33       A.   No, I didn't, and I would not.  But I cannot rule out

        34       that that is a practice that is sometimes done with

        35       government departments, but I certainly didn't, no.

        36

        37       Q.   You didn't engage in that practice?

        38       A.   Not at all.

        39

        40       Q.   And you didn't engage in that practice in particular

        41       in relation to these two faxes that you have seen?

        42       A.   Correct.

        43

        44       Q.   Do you know in relation to these two faxes whether

        45       anybody else engaged in that practice?

        46       A.   No.  I have no idea if anybody else did.

        47
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         1       Q.   Do you know whether or not Ms Jane Drake-Brockman ever

         2       engaged in that practice as a matter of course?

         3       A.   No.

         4

         5       Q.   When you say "no", you don't know, or is it your

         6       knowledge that she did not?

         7       A.   I don't know.

         8

         9       Q.   What about Mr Cuddihy - do you know whether or not, as

        10       a matter of course, in October 2000, November 2000,

        11       Mr Cuddihy engaged in that type of practice?

        12       A.   Again, I don't know.

        13

        14       Q.   You say in your statutory declaration - I am still

        15       working with the first one:

        16

        17            I would have passed this request on to

        18            others working in the section.  I cannot

        19            recall any conversation with any person

        20            from AWB about the request.

        21

        22       Given that this was October 2000, and given that by then

        23       you were in charge of the Iraqi matters, why would you have

        24       passed the request on to others working in the section?

        25       A.   I would have passed it on to the desk officers who

        26       handled those sorts of routine processes.

        27

        28       Q.   And who were the desk officers?

        29       A.   They were Don Cuddihy and Tony Grenenger.

        30

        31       Q.   When you say you "would have", may we take it that

        32       since you can't recall receiving the documents you can't

        33       recall actually passing them on?

        34       A.   Correct.

        35

        36       Q.   You are saying that your practice would have been to

        37       pass on a request such as this?

        38       A.   Yes, it would not have been my responsibility to

        39       action it; it would have been the desk officer's

        40       responsibility.

        41

        42       Q.   Do you say that by reference to the subject matter of

        43       the faxes, or do you say that regardless of the subject

        44       matter of the faxes?

        45       A.   Well, it was to do with Iraq and they were the Iraq

        46       desk officers.

        47
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         1       Q.   So it was their job to deal with these sorts of

         2       matters?

         3       A.   Correct.

         4

         5       Q.   Was it the practice at the time, if you passed

         6       something on to them and they had a difficulty with it or

         7       an inquiry in relation to it, that they would relay it back

         8       to you?

         9       A.   Yes, in some instances, but, as I say, it was a

        10       slightly unusual situation, because I wasn't actually the

        11       head of the area; I was sort of on the side to some degree.

        12       It is possible they would have gone straight to Jane.  It

        13       is possible they would have gone to me in the interim.

        14

        15       Q.   I want to go to the reply.

        16       A.   Mmm-hmm.

        17

        18       Q.   We might bring that up.  I will bring up a version of

        19       the reply, in any event, because the substance of every

        20       copy of the reply that we have is the same.  Could we bring

        21       up WST.0004.0003.  I think I have given the wrong barcode.

        22       Could we go to the next page, please.  You say in your

        23       statutory declaration that you cannot rule out being

        24       involved in the preparation of this letter, although you do

        25       not recollect it; you have no recollection of it.  Why is

        26       it that you say you can't rule out being involved in the

        27       preparation of it?

        28       A.   Because it is possible that the desk officer who

        29       I would say almost certainly drafted it might have run it

        30       by me before giving it to Jane.  That's why I can't rule it

        31       out.  But I don't have a recollection of it.

        32

        33       Q.   In fairness to you, you go on to say:

        34

        35            Looking at the terms of the letter I can

        36            say that I would not have expressed it in

        37            the way it has been --

        38

        39       A.   Mmm-hmm.

        40

        41       Q.

        42

        43            -- so I consider that if I had any

        44            involvement it was not in the detailed

        45            writing of the letter.

        46

        47       A.   Correct.
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         1

         2       Q.   Are there any particular terms in the letter that

         3       strike you as not being --

         4       A.   I would have taken "eloquently" out of the letter.

         5       That's parroting back what Dominic's and Charles' fax said,

         6       "This will eloquently solve our problem".  I mean, I just

         7       think that's egregious.  If I had drafted it, that word

         8       would not be in there.  Probably if I had been given it,

         9       I would have deleted it or replaced it with another word,

        10       because it doesn't make any sense, frankly, and it is

        11       rather self-indulgent.

        12

        13       Q.   Do you say that you would have done that even if you

        14       had been asked to review it as a draft?

        15       A.   I would have removed the word "eloquently" out of that

        16       for sure, which is why I believe I didn't see even a draft

        17       form of it, but I can't rule that out.  If I was busy,

        18       I might not have paid a lot of attention to it.

        19

        20       Q.   I am just looking for the word "eloquently".

        21       A.   Hang on, I think I have got a different --

        22

        23       Q.   The word "eloquently" does appear in the unsigned fax,

        24       which is in the name of Mr Stott but not signed by him,

        25       where he says, "While we believed the proposed solution

        26       will eloquently solve our problem".

        27

        28       THE COMMISSIONER:   It also appears in the signed fax.

        29

        30       MR AGIUS:   Thank you, Mr Commissioner.

        31

        32       THE WITNESS:   Yes, but I thought it also appeared in the

        33       response.

        34

        35       MR AGIUS:   Q.   I believe we have no copy of

        36       Ms Drake-Brockman's letter, signed or unsigned, which

        37       includes the word "eloquently".  Perhaps you just have a

        38       reaction to that word no matter where it appears.

        39       A.   Yes, but I was fairly sure that the faxes that they

        40       sent me contained it.  I don't know why I had that

        41       impression - although there can't be two versions of Jane's

        42       letter, I imagine.

        43

        44       Q.   Well, if there are, we would like to see the other

        45       version.

        46       A.   No.  It is the same.  Well, I am sorry about that.

        47       For some reason I thought "eloquently" was in that.
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         1

         2       Q.   You did say this in your statutory declaration back

         3       in January, on 18 January.  I wonder if you would indicate

         4       Jane Drake-Brockman's letter now and indicate what portion

         5       of it struck you, when you made your statutory declaration

         6       in January, as being such that you would not consider that

         7       you would have drafted it?

         8       A.   It was the "eloquently".  So I don't know why I had

         9       the view that that was in there.  I can't explain it, I am

        10       sorry.  But that was definitely the reason.

        11

        12       Q.   So it may be that you were mistaken?

        13       A.   Yes.  I must have been.  I am not entirely sure how.

        14       But, in any event, I have no recollection of either

        15       receiving the faxes or receiving the letter.

        16

        17       Q.   I need to put this to you, Ms Courtney:  it is not the

        18       case, is it, that you were deliberately trying to distance

        19       yourself from the letter --

        20       A.   No.

        21

        22       Q.   -- when you made this declaration and said, "Looking

        23       at the terms of the letter I can say I would not have

        24       expressed it in that way "?

        25       A.   Yes.  Yes, I was not trying to distance myself at all.

        26

        27       Q.   Can I ask you a question:  this letter refers to the

        28       International Legal Division?

        29       A.   Yes.

        30

        31       Q.   What is the International Legal Division, and where

        32       was it based?

        33       A.   Well, the department has a number of divisions, which

        34       are rather large entities made up by a first assistant

        35       secretary and then branch heads of a number of branches,

        36       and so on.  This is the division of the department that

        37       covers all of the legal issues.

        38

        39       Q.   Is it also referred to as the legal branch?

        40       A.   No, that's - a branch is a substructure of the

        41       division.  So there is a legal branch, which is a

        42       substructure of the legal division.

        43

        44       Q.   May we take it, then, that the International Legal

        45       Division has a broader focus than the work of the legal

        46       branch?

        47       A.   Yes, you can take that.
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         1

         2       Q.   But the legal branch falls within the reporting line

         3       of authority within the International Legal Division?

         4       A.   Yes.

         5

         6       Q.   Within DFAT in October/November 2000 was there a

         7       practice of referring to the International Legal Division

         8       as the ILD, or by those words, the International Legal

         9       Division, and, on the other hand, referring to the legal

        10       branch as the legal branch?

        11       A.   Well, look, there may be, but I'm not sure what

        12       relevance that has.  I mean, I couldn't really --

        13

        14       Q.   Well, could those words be used interchangeably in the

        15       ordinary course of work at DFAT in October/November 2000?

        16       A.   Well, not interchangeably.  I mean, you are being

        17       specific about the division or the branch.

        18

        19       Q.   I am nearly finished with this issue, but I want to

        20       take you back to the signed letter from Mr Stott.  This is

        21       exhibit 77, WST.0004.0003.  You will see in the second

        22       sentence Mr Stott says:

        23

        24            As previously discussed we are currently

        25            experiencing problems managing our Iraq

        26            business.  The first problem concerns

        27            United Nations procedural issues, which we

        28            will document in a separate note.

        29

        30            The second issue is, vessels discharging at

        31            Umm Qasr suffer long delays and as a

        32            consequence AWB incurs substantial

        33            demurrage bills.  Our recent mission

        34            identified that the slow discharge of

        35            vessels is caused by a lack of trucks at

        36            discharge port.

        37

        38       Now, if you hark back to the earlier exchange of faxes

        39       which resulted in your sending on Gabrielle Simms' opinion,

        40       you will recall that part of that subject matter related to

        41       changing contract terms and the issue of

        42       dispatch/demurrage.  Can you recall any conversation with

        43       Mr Stott or Mr Hogan which might be caught by the words "As

        44       previously discussed we are currently experiencing problems

        45       managing our Iraq business", and described as containing

        46       the two issues in this letter?

        47       A.   No, I can't recall any conversations.
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         1

         2       Q.   You see that the writer of this letter clearly had in

         3       mind that there had been previous discussions on those

         4       topics?

         5       A.   Yes, but not necessarily with me.

         6

         7       Q.   That's why I am asking you.

         8       A.   Yes, well, I certainly have no recollection.

         9

        10       Q.   And what do you say about the situation to the best of

        11       your recollection - was there any such discussion?

        12       A.   I can't recall.  I am sorry, I can't recall.  I can't

        13       do more than tell you what I know.

        14

        15       Q.   The third sentence in the first paragraph says:

        16

        17            The first problem concerns United Nations

        18            procedural issues, which we will document

        19            in a separate note.

        20

        21       A.   Mmm-hmm.

        22

        23       Q.   Do you have any recollection of receiving, on or after

        24       30 October 2000, any separate note from Mr Stott or from

        25       AWB concerning United Nations procedural issues?

        26       A.   No, I don't, but I assume you would have got it if

        27       there was one.

        28

        29       Q.   Yes.  Let's assume we haven't got it.  Do you have any

        30       recollection of receiving any separate note dealing with

        31       those matters?

        32       A.   As I said, no, I don't.

        33

        34       THE COMMISSIONER:   Are you going to a new topic, Mr Agius?

        35

        36       MR AGIUS:   Yes.

        37

        38       THE COMMISSIONER:   I might just give shorthand writers a

        39       short break.

        40

        41       SHORT ADJOURNMENT

        42

        43       MR AGIUS:   Could we bring up, please, exhibit 578 - that's

        44       Ms Drake-Brockman's statutory declaration of 30 January

        45       2006 - DFT.0013.0157 at 0158.

        46

        47       Q.   This is Ms Drake-Brockman's first statutory
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         1       declaration, Ms Courtney, and I need to put it to you and

         2       invite your evidence in relation to it.  At paragraph 13

         3       Ms Drake-Brockman speaks of having the letter of 2 November

         4       to Mr Stott brought to her attention for signature,

         5       together with a copy of a facsimile from Mr Stott of

         6       30 October 2000.  In paragraph 14 she goes on to say:

         7

         8            To the best of my recollection, the action

         9            officer responsible for giving me the

        10            2 November letter was Ms Courtney and

        11            I believe my PA, Ms Deborah Watson may been

        12            present.

        13

        14       Do you have any recollection of giving Ms Drake-Brockman

        15       the letter?

        16       A.   No, I don't.

        17

        18       Q.   Do you say that didn't happen, to the best of your

        19       recollection, or do you have no recollection one way or the

        20       other?

        21       A.   I have no recollection.

        22

        23       Q.   Ms Drake-Brockman goes on to say:

        24

        25            I recall either that Mr Cuddihy was nearby

        26            at the time, or I asked the other officers,

        27            "What does Don think".  To the best of my

        28            recollect, Mr Cuddihy came over to join us

        29            and I asked him what he thought about the

        30            letter.  Mr Cuddihy explained the

        31            background to the correspondence.

        32

        33       To the best of your recollection, did you witness any

        34       activity like that?

        35       A.   I have no recollection of it.

        36

        37       Q.   One way or the other?

        38       A.   No, I am sorry, I simply don't.

        39

        40       Q.   Ms Drake-Brockman goes on:

        41

        42            I do not recall the full details of what

        43            Mr Cuddihy and others said to me at this

        44            time.  To the best of my recollection, he

        45            told me that the AWB had recently visited

        46            Iraq and that there was very considerable

        47            concern in the AWB about demurrage costs at



            .17/3/06 (48)              4776     J B COURTNEY (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1            the port due to delays in discharging

         2            vessels.

         3

         4       What is your recollection - were you present when

         5       conversation to that effect took place?

         6       A.   No.  Again, I have no recollection.

         7

         8       Q.   No recollection one way or the other?

         9       A.   No.

        10

        11       Q.  :

        12

        13            To the best of my recollection, I asked my

        14            staff whether the DFAT response had been to

        15            New York and to the best of my

        16            recollection, Mr Cuddihy said words to the

        17            effect that according to ILD it wasn't

        18            necessary because the Legal Branch is able

        19            to give this advice.

        20

        21       Do you have any recollection of those events and

        22       conversations?

        23       A.   No.

        24

        25       Q.   Do you say that, to the best of your recollection, it

        26       didn't occur, or are you unable to say one way or the

        27       other?

        28       A.   I simply have no recollection of being present, if

        29       that conversation took place.

        30

        31       Q.   Ms Drake-Brockman goes on to say:

        32

        33            I recall stating that such a decision on

        34            the part of the Legal Branch would have to

        35            be at Assistant Secretary level and my

        36            staff confirming that this was the case.

        37            I recall that I asked to see the Head of

        38            the Legal Branch but was told by my staff

        39            that he was now out of the office and not

        40            contactable.

        41

        42       Do you have any recollection of those events?

        43       A.   No.

        44

        45       Q.   If we go to the second statutory declaration, which is

        46       DFT.0013.0176 - this is exhibit 579 - at 0177,

        47       paragraph 9a:
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         1

         2            I recall that before I signed the

         3            2 November letter I enquired as to who in

         4            the Branch was the action officer.  Ms Jill

         5            Courtney presented herself to me as the

         6            action officer.

         7

         8       You have given evidence about this, but would you have

         9       regarded yourself as the action officer in relation to a

        10       response to either the signed fax from Mr Stott or the

        11       unsigned fax?

        12       A.   No.  No, I would have regarded Don as the action

        13       officer.

        14

        15       Q.  :

        16

        17            Thereafter I discussed the 30 October fax

        18            and 2 November letter with Ms Jill Courtney

        19            and Mr Don Cuddihy.

        20

        21       I take it your answer is the same - that you have no

        22       recollection of such a discussion?

        23       A.   No.  No, I have no recollection, that's correct.

        24

        25       Q.   If we go further down to subparagraph d:

        26

        27            i.  The 30 October fax and 2 November

        28            letter were placed in my "urgent" in-tray

        29            and not in my in-tray that was used for

        30            routine matters.

        31

        32       Do you have any recollection of placing those documents in

        33       an urgent in tray of Ms Drake-Brockman's?

        34       A.   No, but I wouldn't have done that anyway - Don would

        35       have.

        36

        37       Q.   You say you wouldn't have, what, because it was not

        38       your function?

        39       A.   Yes.

        40

        41       Q.   Even if you had seen the letter in draft form and

        42       approved it --

        43       A.   That's right.

        44

        45       Q.   -- you would not have been the one to have placed it

        46       in Ms Drake-Brockman's in tray?

        47       A.   Correct.  That would not have been my job.
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         1

         2       Q.  iii:

         3

         4            I was told by either Ms Jill Courtney or

         5            Mr Don Cuddihy words to the effect that

         6            "the AWB needs this dealt with urgently".

         7

         8       Have you any recollection of saying words to that effect?

         9       A.   No.

        10

        11       Q.   Did you have a belief at the time as to whether or not

        12       anything of this subject matter was of urgent interest to

        13       the AWB?

        14       A.   I have no recollection of it, so I really can't answer

        15       that.

        16

        17       Q.   In relation to the facsimile request from Mr Stott,

        18       either the signed or the unsigned version, and the response

        19       by Ms Drake-Brockman, is it your recollection that, even as

        20       at today's date, you cannot recall any involvement in

        21       dealing with that matter?

        22       A.   Sorry, the matter of the letter?

        23

        24       Q.   Of receiving the faxes and having anything to do with

        25       the response?

        26       A.   I have no recollection.  I can confirm that.

        27

        28       Q.   In your second statutory declaration at paragraph 13

        29       you say:

        30

        31            When I saw the name 'Alia' in newspaper

        32            reports of the Cole Inquiry over the last

        33            few weeks...

        34

        35       That's in a statutory declaration of 18 February 2006?

        36       A.   Mmm-hmm.

        37

        38       Q.   Your first statutory declaration was 18 January 2006,

        39       a month earlier?

        40       A.   Correct.

        41

        42       Q.   We see no reference in that statutory declaration to

        43       Alia or, indeed, Alia being a Jordanian trucking company

        44       used by AWB?

        45       A.   (Witness nods).

        46

        47       Q.   Is that because you saw those newspaper reports after
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         1       your first statutory declaration of 18 January, or were you

         2       aware of that information before 18 January?

         3       A.   I don't know if I can answer that directly, as such.

         4       The first statutory declaration was drafted subsequent to a

         5       telephone conversation I had with officials of the

         6       Commission, and the issue of Alia and the trucking company

         7       was not raised.  The second conversation - statutory

         8       declaration, I should say - the issue of Alia did come up,

         9       and then obviously I gave the honest answer that, yes,

        10       I recognised the name from the context of the time that

        11       I was in the Middle East area.

        12

        13       Q.   Are you today able to say whether you had recognised

        14       that name in that context prior to 18 January 2006?

        15       A.   Well, I don't think I would have seen it before then,

        16       for many years.

        17

        18       Q.   No, no, what I am asking you is, prior to

        19       18 January --

        20       A.   Yes.

        21

        22       Q.   -- 2006, had you seen the name Alia in newspaper

        23       reports in relation to the Jordanian trucking company used

        24       by AWB?

        25       A.   I don't know when the name Alia appeared in

        26       newspapers.  I read the newspapers every day, so if it came

        27       up before the 18th in The Australian, I may have, but

        28       I couldn't tell you.

        29

        30       Q.   Well, Alia as a Jordanian trucking company was

        31       referred to even in the first opening that was delivered of

        32       these proceedings.

        33       A.   When was that?

        34

        35       THE COMMISSIONER:   16 January.

        36

        37       MR AGIUS:   Q.   Two days before your statutory declaration

        38       was signed.

        39       A.   It is possible, but, as I say, I spoke with the

        40       Commission and the issue of Alia was not raised.  I didn't

        41       see any reason to raise it.  I didn't know it was of any

        42       importance, to be perfectly frank.

        43

        44       Q.   Finally, would you have a look at our folder of secret

        45       exhibits.  I think in preparation for giving evidence you

        46       have had an opportunity to look at those documents, have

        47       you not?
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         1       A.   Yes.

         2

         3       Q.   Prior to preparing to give evidence before this

         4       inquiry had you seen any of those documents?

         5       A.   Not to my recollection.

         6

         7       Q.   Prior to giving evidence before this inquiry were you

         8       aware of the substance or content of any of those

         9       documents?

        10       A.   Only insofar as it may have mirrored other sources of

        11       information, such as newspapers or public documents.

        12

        13       Q.   Were you aware of the substance or content of any of

        14       those documents in relation to AWB?

        15       A.   No.

        16

        17       MR AGIUS:   Thank you.  That folder may be returned.

        18       Mr Commissioner, that is the evidence of Ms Courtney.

        19       Would you excuse me, I have other matters to attend to.

        20       Mr Wigney will assist.

        21

        22       THE COMMISSIONER:   Yes.  Mr Robertson, do you have any

        23       questions?

        24

        25       MR ROBERTSON:   I have no questions.

        26

        27       THE COMMISSIONER:   Mr Judd?

        28

        29       MR JUDD:   Commissioner, it is very unlikely.  Mr Stott

        30       would seem to have the interest in cross-examining this

        31       witness.  I would expect no, but if I could perhaps follow

        32       Mr Lacava.

        33

        34       THE COMMISSIONER:   Very well.  Mr Lacava?

        35

        36       MR LACAVA:   Thank you, sir.

        37

        38       MR HOWE:   Mr Commissioner, I wonder if I could raise one

        39       matter.  There are a few questions which I would seek leave

        40       to address to this witness, and it is possible that they

        41       might give rise to a view that any answers ought be

        42       explored further on the part of those --

        43

        44       THE COMMISSIONER:   All right.  Perhaps if you go first.

        45

        46       MR HOWE:   Yes, perhaps if I could go first.

        47
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         1       <EXAMINATION BY MR HOWE:

         2

         3       MR HOWE:   Q.   Would it be fair to describe your evidence

         4       in relation to a recollection as to the name Alia as a

         5       vague recollection?

         6       A.   Well, no, I don't think so.  I certainly knew the name

         7       Alia and I knew it was a Jordanian trucking company and I

         8       knew that the Wheat Board was involved in it.  What I can't

         9       recall is the circumstances by which I came by that

        10       information.

        11

        12       MR LACAVA:   Commissioner, I object to this questioning, to

        13       my learned friend Mr Howe having leave to cross-examine

        14       generally in this inquiry.  As I understand it, he was

        15       given authorisation to appear and before him Mr Burmester

        16       was given authorisation to appear on the limited issue of

        17       public interest immunity.  That is not a matter that is to

        18       be addressed by evidence viva voce from this witness, or,

        19       indeed, will you be assisted by cross-examination by

        20       counsel with a very limited authorisation to appear.  In

        21       our submission, it should be impermissible for him to

        22       cross-examine at large.

        23

        24       THE COMMISSIONER:   The authorisation was not as

        25       restrictive as you would suggest.  It was "on the usual

        26       terms".

        27

        28       MR LACAVA:   Well, Commissioner, you are assisted by

        29       Mr Agius and Mr Wigney on this particular issue.  They are

        30       here to adduce evidence such as they see fit to put before

        31       you.  The government, or the agencies which Mr Howe

        32       represents, in our respectful submission, have no interest

        33       before this inquiry, save that they have the interest of

        34       protecting the public interest in the secrecy of documents.

        35       They should not be permitted, in our respectful submission,

        36       to play any further part than that, and especially, as my

        37       learned junior correctly points out to me whilst I am on my

        38       feet, when they have access to information which we do not

        39       have, but which counsel assisting has.  It further

        40       exacerbates the problem that we had the argument about this

        41       morning, in our respectful submission.

        42

        43       THE COMMISSIONER:   What do you say, Mr Howe?

        44

        45       MR HOWE:   Mr Commissioner, leave has been granted to me to

        46       represent the Commonwealth in particular in relation to the

        47       interests of the Australian Intelligence Community, and it
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         1       may very well be said that this witness's evidence in

         2       relation to her recollection as to the name Alia in the

         3       context of it being a trucking company and in the context

         4       of the Australian Wheat Board somehow reflects on the

         5       content of intelligence which was or ought to have been

         6       known to the intelligence community and, in turn, what

         7       information --

         8

         9            (Person from public gallery interrupts court)

        10

        11       THE COMMISSIONER:   I will adjourn.

        12

        13       SHORT ADJOURNMENT

        14

        15       THE COMMISSIONER:   Can I indicate that I have received

        16       amended letters patent, signed 17 March 2006.  I shall mark

        17       them as an exhibit.  They will become exhibit 589.

        18

        19       EXHIBIT #589 AMENDED LETTERS PATENT, SIGNED 17/3/2006

        20

        21       MR BERGER:  Mr Commissioner, Mr Howe is seeking some urgent

        22       instructions in relation to the matter that arose before

        23       the adjournment.  In light of the time, might it be

        24       convenient to take a slightly earlier luncheon adjournment?

        25

        26       THE COMMISSIONER:   Yes.  I will adjourn until 2 o'clock.

        27       The copies of the letters patent are being made and will be

        28       made available shortly.

        29

        30       LUNCHEON ADJOURNMENT

        31

        32

        33

        34

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       MR HOWE:   Mr Commissioner:  I don't press any leave to ask

         4       this witness any questions on behalf of the Australian

         5       Intelligence Community members.

         6

         7       <EXAMINATION BY MR LACAVA

         8

         9       MR LACAVA:   Q.   Ms Courtney, do you have with you there

        10       your statutory declarations, or a copy of them?

        11       A.   Yes.

        12

        13       Q.   Could I ask you a couple of questions, firstly about

        14       the first of those.

        15       A.   Yes.

        16

        17       Q.   Do you recall that Mr Agius asked you particularly

        18       about the date that it was sworn, on 18 January of this

        19       year.  I just want to ask you about the circumstances

        20       leading up to the preparation of the document, if I may.

        21       You reside in Western Australia?

        22       A.   That's correct.

        23

        24       Q.   Were the discussions that led to the preparation of

        25       the document by telephone?

        26       A.   Yes.

        27

        28       Q.   That is with you and officers from the Commission?

        29       A.   That's correct.

        30

        31       Q.   We see that this statutory declaration was sworn in

        32       Canberra on 18 January; is that right?

        33       A.   Yes.

        34

        35       Q.   Are you able to say when it was, in relation to

        36       18 January, that you had the discussions, the first

        37       discussions, that led to the preparation of the document?

        38       Was it a day or two beforehand or a week beforehand?

        39       A.   I'd like to make a prefatory remark, which is that I

        40       have no desire to be Prime Minister of Australia, but in

        41       answer to your question, what happened was the Commission

        42       called me - I can't give you the exact date, because I

        43       don't remember it, but it would have been a couple of days

        44       before that, because they then sent me this email,

        45       basically, which I said to them I didn't have time to

        46       declare until I got to Canberra, because I was going to

        47       Canberra to play in a bridge tournament.  So I had to do it
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         1       from Canberra.

         2

         3       Q.   So the telephone discussion that led to its

         4       preparation was, what, two or three days beforehand?

         5       A.   As I say, I can't give you the exact detail, but yes,

         6       probably they called me on the Friday.  If I'm wrong, I'm

         7       not sure.  They might be able to tell you, but they

         8       prepared this and I signed it from Canberra.

         9

        10       Q.   Yes, all right.  Can you recall who it was that you

        11       spoke to?

        12       A.   Yes, it was Berenger.

        13

        14       Q.   Mr Berenger, was it?

        15       A.   Yes.

        16

        17       Q.   Is he the only person you spoke to about the

        18       preparation of --

        19       A.   There was somebody else whose name I don't recall.

        20

        21       Q.   So you had the initial discussion, the document was

        22       prepared, you flew to Canberra for your bridge tournament?

        23       A.   Correct.

        24

        25       Q.   Was that on the weekend?  You said the discussion I

        26       think may have been on the Friday; is that right?

        27       A.   Look, I can't give you the exact timing, though I

        28       don't know how relevant it is.  I started playing bridge in

        29       the middle of the week of mid-January.

        30

        31       Q.   All right.  When you went to Canberra, did you have to

        32       go to some office to collect the document and read it?

        33       A.   No, I had the document with me.

        34

        35       Q.   You brought it with you?

        36       A.   Yes, and all I needed to do was get someone to witness

        37       the statutory declarations.

        38

        39       Q.   All right.  The second statutory declaration, the one

        40       that was sworn on 18 February, was sworn in Sydney; is that

        41       so?

        42       A.   I don't think so - oh, yes - well, yes, no, sorry,

        43       that's correct, yes.

        44

        45       Q.   You presumably travelled to Sydney for that purpose,

        46       did you?

        47       A.   Yes, I did.
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         1

         2       Q.   When you travelled to Sydney, was it primarily for the

         3       purpose of conferring with officers from the Commission?

         4       A.   No.  When I travelled to Sydney it was to talk with

         5       lawyers representing the Department of Foreign Affairs and

         6       Trade.

         7

         8       Q.   So you conferred with them in Sydney, did you?

         9       A.   Yes.

        10

        11       Q.   When did you do that?

        12       A.   It must have been 17 January.

        13

        14       Q.   Were there any lawyers from the Commission at that

        15       interview?

        16       A.   No.

        17

        18       Q.   So this is a document prepared, is it, after a

        19       conference between yourself and lawyers from the Department

        20       of Foreign Affairs and Trade?

        21       A.   This is a document which was prepared in consultation

        22       between me and lawyers representing the Department of

        23       Foreign Affairs and Trade.

        24

        25       Q.   Thank you.  Do you recall this morning you were asked

        26       some questions about paragraph 13 of your second statutory

        27       declaration?

        28       A.   Yes.

        29

        30       Q.   And you were asked particularly about the reference to

        31       Alia in that paragraph?

        32       A.   Yes.

        33

        34       Q.   Do you recall?

        35       A.   Mmm-hmm.

        36

        37       Q.   Would it be fair to summarise your evidence about Alia

        38       in this way, that you say it was a name that you had heard

        39       in your time at DFAT Middle East and Africa branch between

        40       April 2000 and January 2001; is that correct?

        41       A.   Yes, that is correct.

        42

        43       Q.   And that you associated the name Alia with a Jordanian

        44       trucking company?

        45       A.   Yes.

        46

        47       Q.   Is that correct?
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         1       A.   That's also correct.

         2

         3       Q.   And you also associated that name as being the

         4       trucking company used by AWB?

         5       A.   That is also correct.

         6

         7       Q.   Is that correct?

         8       A.   Yes.

         9

        10       Q.   Was your knowledge of Alia generally known amongst the

        11       staff and officers of DFAT at that time, in the Middle East

        12       Africa branch?

        13

        14       THE COMMISSIONER:   What do you mean by that question?  Do

        15       you mean did she tell other people?

        16

        17       MR LACAVA:   No, no, perhaps I'll rephrase it.

        18

        19       Q.   Ms Courtney, is it your experience and your knowledge,

        20       from the time that you worked at the Middle East Africa

        21       branch of DFAT, between April of 2000 and January of 2001,

        22       that your understanding of Alia - that is, it being a

        23       Jordanian trucking company used by AWB - was generally

        24       known amongst the staff and officers in your department?

        25       It was a common knowledge, in other words?

        26       A.   Look, I can't speak for other officers, but I believe

        27       that if I knew about it, then certain other officers should

        28       also have known about it.

        29

        30       Q.   Well, leaving aside the question as to whether or not

        31       they should have known, can you recall on any occasion you

        32       having any discussions with any of the other officers in

        33       your department about Alia?

        34       A.   No.  No, I certainly don't, which does not mean that I

        35       didn't have them, but I certainly have no recollection.

        36

        37       Q.   Might I be excused for just a minute whilst I find

        38       some transcript.  Ms Courtney, in your evidence this

        39       morning you were asked by our learned friend Mr Agius, at

        40       transcript 4756, about your knowledge of Alia, and you were

        41       asked this question:

        42

        43            So does it follow, then, that you believe

        44            you became aware of its name during the

        45            period August, or so, of 2000 and

        46            mid-December of 2000?

        47
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         1       Your answer was:

         2

         3            Yes, though I would just hesitate slightly.

         4            It is possible I heard the name or saw the

         5            name Alia even a little bit earlier,

         6            because I was getting access to

         7            communications on Iraq from when I started

         8            in early 2000.  So it is possible I even

         9            saw the name earlier than that.  But my

        10            online responsibilities for anything

        11            relating to the Oil-for-Food Program didn't

        12            commence until August.  That doesn't mean

        13            I didn't see documents beforehand.

        14

        15       Do you recall being asked that question and giving that

        16       answer?

        17       A.   Yes, I do.

        18

        19       Q.   When you said that you recalled having access to

        20       communications on Iraq, what communications did you have in

        21       mind when you gave that answer?

        22       A.   Cables - standard, you know, information, coming from

        23       whether it was the post that was responsible for Baghdad or

        24       the UN.  All of those would have been given to me, and at a

        25       certain level.

        26

        27       Q.   Do I understand your evidence correctly to be this,

        28       that you understood - or, now that you think about it, do

        29       you think the name Alia and being associated with a

        30       Jordanian trucking company may have been referred to in

        31       cables or communications of that nature within DFAT?

        32       A.   As I have said, I do not know why I knew the name, and

        33       so I can't state categorically "yes" or "no" to that

        34       answer.  I have no idea.  It could have been oral, it could

        35       have been written, it could have been in all sorts of

        36       documentation, but all I can tell you is that I did

        37       recollect the name and the connections.

        38

        39       Q.   In your second statutory declaration, in paragraph 6,

        40       if you have it there, please, you refer to a meeting with

        41       Mr Stott at AWB in Melbourne in the second half of 2000.

        42       A.   Yes.

        43

        44       Q.   When you attended that meeting, did you do so alone?

        45       A.   Yes.

        46

        47       Q.   Did you prepare any note or minute of the meeting?
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         1       A.   No, I did not.

         2

         3       Q.   Can you be a bit more precise about when that may have

         4       taken place?

         5       A.   I'm terribly sorry, but I really have no idea.  The

         6       only thing I can think of is that Foreign Affairs might

         7       have records of travel movements to Melbourne and back for

         8       me, but I can't tell you.

         9

        10       Q.   You recall this morning you were taken to a number of

        11       faxes and copy letters --

        12       A.   Yes.

        13

        14       Q.   -- there was the unsigned fax of 30 October, the

        15       signed fax of 30 October, and the letter of 2 November,

        16       signed by Ms Drake-Brockman; do you recall that?

        17       A.   Yes.

        18

        19       Q.   As I understand your evidence, you don't have any

        20       recollection of playing any part in the drafting of the

        21       reply signed by Ms Drake-Brockman; is that correct?

        22       A.   That's correct.

        23

        24       Q.   Nor do you have any recollection of receiving either

        25       the draft fax or the signed fax?

        26       A.   That's also correct.

        27

        28       Q.   I just wanted to ask you, Ms Courtney, assuming the

        29       draft fax and the signed fax by Mr Stott were received by

        30       DFAT on or about 30 October 2000, would they normally be

        31       kept together in the one place or on the same file?

        32       A.   I think you're asking the wrong person.  I wasn't

        33       involved in the filing of documents, but I suppose they

        34       might have been.  But I really - you're really not asking

        35       me a question I can give you a proper answer to.

        36

        37       Q.   Who would be the right person to ask?

        38       A.   An administrative officer that was responsible for

        39       filing in the section or the branch.

        40

        41       Q.   When you were there, can you remember the name of such

        42       a person?

        43       A.   No, though maybe Deborah Watson did it.  She was

        44       Jane's PA.

        45

        46       Q.   Thank you.  Could we have brought up, please,

        47       AWB.0106.0107.  Ms Courtney, you were asked about this
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         1       document in paragraph 9 of your second statutory

         2       declaration.  Would you just have a look at paragraph 9,

         3       please?  If you go over to paragraph 10, you'll see that

         4       you were shown two facsimiles, and I think it's the

         5       unsigned and the signed fax from Mr Stott of 30 October.

         6       A.   Yes.

         7

         8       Q.   You say:

         9

        10            I do not recall receiving this facsimile.

        11            Nor do I recall whether I received the

        12            signed version of the facsimile.

        13

        14       If we go back to paragraph 9, you've made no such comment

        15       in relation to the fax of 27 October, which we have on the

        16       screen and which you were shown.  Could I ask the monitor,

        17       please, to go over to the second page of the fax.  Perhaps

        18       before we do that, you'll see, Ms Courtney, it's a fax to

        19       you from Mr Hogan, dated 27 October, and then if we go over

        20       the page you'll see that they're the words there, and it

        21       that egregious word "eloquent".  Do you recall whether or

        22       not you saw that in or about 27 October?

        23       A.   Sorry, I'm just reading it.  Just give me a second.

        24       No.  As I said before, I was surprised that my name came up

        25       on this, and I do not recall it, which, of course, doesn't

        26       mean that I didn't see it at the time.

        27

        28       MR LACAVA:   Thank you.  I have no further questions.

        29

        30       THE COMMISSIONER:   Q.   It's identical, is it not, to the

        31       fax of 30 October --

        32       A.   Yes, very similar, I think.

        33

        34       Q.   -- unsigned.  It's not very similar; it's identical, I

        35       think, apart from the date.

        36

        37       THE COMMISSIONER:   Is that not right, Mr Lacava?

        38

        39       MR LACAVA:   No.

        40

        41       THE COMMISSIONER:   There are some differences, are there?

        42

        43       MR AGIUS:   It's significantly different.

        44

        45       MR LACAVA:   It's significantly different, sir.

        46

        47       THE COMMISSIONER:   Thank you.
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         1

         2       MR JUDD:   Just one question, sir, if I may.

         3

         4       <EXAMINATION BY MR JUDD:

         5

         6       MR JUDD:   Q.   Ms Courtney, I appear on behalf of AWB and

         7       AWBI.  I wanted to ask you whether you have any knowledge

         8       of an internal investigation undertaken by DFAT in mid 2005

         9       into what appears to be this course of correspondence about

        10       which you've been asked.  Do you have any knowledge of

        11       that?

        12       A.   No, I left Foreign Affairs in 2003, and I had no

        13       dealings on Iraq subsequent to January of 2001.  So, no.

        14

        15       Q.   Does it follow from that that no-one from DFAT

        16       contacted you about that correspondence in mid-2005?

        17       A.   This I can recollect - no, nobody did.

        18

        19       Q.   So the first time this correspondence has been raised

        20       with you is recently?

        21       A.   Drawn to my attention was in the context of the

        22       Commission.

        23

        24       MR JUDD:   Thank you, no further questions.

        25

        26       MR ROBERTSON:   No questions from me, thank you,

        27       Mr Commissioner.

        28

        29       THE COMMISSIONER:   Mr Agius?

        30

        31       MR AGIUS:   Nothing arising.

        32

        33       THE COMMISSIONER:   Is there any reason why Ms Courtney

        34       shouldn't be excused?

        35

        36       MR AGIUS:   No, I do not believe there's any reason why we

        37       shouldn't excuse Ms Courtney.

        38

        39       THE COMMISSIONER:   Thank you, Ms Courtney, you're excused.

        40

        41       THE WITNESS:   Thank you.

        42

        43       <THE WITNESS WITHDREW

        44

        45       MR AGIUS:   I call Jane Drake-Brockman.

        46

        47       MR ROBERTSON:   I understand there may be a four- or
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         1       five-minute delay while Ms Drake-Brockman is brought to the

         2       inquiry room.

         3

         4       THE COMMISSIONER:   I'll adjourn for a few minutes, then.

         5       Let me know when she arrives.

         6

         7       MR ROBERTSON:   Thank you, Commissioner.

         8

         9       SHORT ADJOURNMENT

        10

        11       <JANE ELIZABETH DRAKE-BROCKMAN, sworn:         [2.34pm]

        12

        13       <EXAMINATION BY MR AGIUS:

        14

        15       MR AGIUS:   Q.   Might we have your full name, for the

        16       record, please?

        17       A.   Jane Elizabeth Drake-Brockman.

        18

        19       Q.   Do you appear here today in answer to a notice

        20       requiring your attendance?

        21       A.   That's correct.

        22

        23       Q.   We have two statutory declarations from you.  We'll

        24       bring up the first of them, which is dated 30 January 2006,

        25       DFT.0013.0157.  That's the first page.  I'll show you the

        26       third and last page, 0159.  Is that your first statutory

        27       declaration?

        28       A.   Yes, it is.

        29

        30       Q.   Are the contents of it true and correct to the best of

        31       your knowledge and belief?

        32       A.   Yes, they are.

        33

        34       THE COMMISSIONER:   That's exhibit 578.

        35

        36       MR AGIUS:   Q.   The second one we have is exhibit 579.

        37       Could we bring up, please, DFT.0013.0176.  That's it's

        38       first page.  I'll show you the last page of it, which is

        39       0179.  It's dated 17 February 2006.  Are the contents of

        40       that statutory declaration true and correct to the best of

        41       your knowledge and belief?

        42       A.   Yes, they are.

        43

        44       Q.   Ms Drake-Brockman, we also have a summary of an

        45       interview that was had with you on 6 April 2005.  This is

        46       an interview with the IIC investigators.  Could we bring

        47       up, please, DFT.0001.0434.  That is a summary of an
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         1       interview.  Have you had an opportunity to read that,

         2       Ms Drake-Brockman?

         3       A.   Yes.

         4

         5       Q.   What do you say about its accuracy, in terms of it

         6       being a summary of your interview with the IIC

         7       investigators?

         8       A.   It has editorial - minor editorial errors in it, and

         9       it has a number of words in it which I provided some

        10       alternative wording for when I was offered the opportunity

        11       to make any corrections to it.

        12

        13       Q.   Could you assist us?  Do you have a copy of the --

        14       A.   I provided a copy of my changes to the Commission.  I

        15       emailed them to Mr Stephen Vorrieter.

        16

        17       Q.   Do you have a copy with you?

        18       A.   I think it's with my solicitor probably.  I don't know

        19       if anyone - I don't have one with me now, no, but I'm sure

        20       we could find it very rapidly.

        21

        22       MR AGIUS:   I'll put that in train.  In the meantime, I'll

        23       tender this document.

        24

        25       EXHIBIT #590 SUMMARY OF INTERVIEW BETWEEN

        26       MS DRAKE-BROCKMAN AND IIC INVESTIGATORS ON 6/4/2005,

        27       BARCODED  DFT.0001.0434-0436

        28

        29       MR AGIUS:   Q.   Could we go back to your statutory

        30       declarations.  Can I ask you, first, about paragraph 20 of

        31       your first statutory declaration, where you refer to being

        32       shown various cables - five of them listed in paragraph

        33       20 - and you say you do not recall previously reading the

        34       cables, nor being made aware of their contents.  We have

        35       those cables now as exhibits.  In January to March of 2000

        36       how did the system of cable delivery operate so far as it

        37       related to you?  In other words, how were cables delivered

        38       to you and how, in the ordinary course, would you read

        39       cables?

        40       A.   These sorts of cables - there was more than one kind

        41       of cable, depending on the classification, but the cables,

        42       I think all the of them in this category were delivered to

        43       me in hard copy twice a day.  I got a pile delivered to me

        44       in the morning and another pile delivered in the afternoon,

        45       at lunchtime, and that pile effectively became available

        46       also to other officers in the branch when I was finished

        47       with them or, if I wasn't there, when they arrived, other
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         1       officers in the branch would look at them immediately.

         2       Similar bundles of cables went directly to the two section

         3       heads in my branch as well.  I didn't look at electronic

         4       versions in those days.  I looked at hard copies which I

         5       received.

         6

         7       Q.   Hard copies came to you twice a day.  They were

         8       printed from a facility within your office?

         9       A.   No, they were delivered from Communications.  They

        10       were a pile like that every morning and a pile like that

        11       every lunchtime, and they came in a yellow Comms manila

        12       folder-type arrangement and they were delivered to my

        13       in tray.

        14

        15       Q.   But from outside your immediate office?

        16       A.   Yes.

        17

        18       Q.   And from outside the section?

        19       A.   Yes.

        20

        21       Q.   From a communications section?

        22       A.   Yes.

        23

        24       Q.   Where was that in relation to where you were?

        25       A.   Oh, physically in the building in a very different

        26       area from where I was located.

        27

        28       Q.   Now, you said you didn't read electronic

        29       communications.  Were these cables also available

        30       electronically?

        31       A.   I actually don't recall when in the department

        32       electronic cables commenced.  I recall them as hard copies,

        33       and that's the system I used until I left the department.

        34

        35       Q.   Was there a time when they did become available

        36       electronically?

        37       A.   I vaguely remember that they did become available

        38       electronically.

        39

        40       Q.   When they did become available electronically, did

        41       they come to a terminal on your desk, or in your office?

        42       A.   Yes.

        43

        44       Q.   Did you have a facility to be able to print them from

        45       your terminal?

        46       A.   No.  No, not one I ever used, no.

        47
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         1       Q.   But to the best of your recollection you could bring

         2       them up on a screen on your desk?

         3       A.   To the best of my recollection, yes.  As I say, I

         4       rather stuck with the hard-copy versions, but, yes, I could

         5       bring them up on my desk.

         6

         7       Q.   If we could bring up exhibit 456, DFT.0001.0179.  This

         8       is the cable of 13 January 2000.  If you go to the second

         9       page --

        10       A.   Yes - I have the front page.

        11

        12       Q.   I'm sorry?

        13       A.   I have the first page, the cover page.

        14

        15       Q.   Yes.  You should have the second page now.

        16       A.   Part of it, yes, I do.

        17

        18       Q.   Do you see that against the initials "FA", just below

        19       halfway down, there is a list of four names - yours is the

        20       second?

        21       A.   Yes.

        22

        23       Q.   I take it "MAB" means Middle East and Africa branch,

        24       does it?

        25       A.   Yes.

        26

        27       Q.   Do you know what the other three names and the

        28       initials next to them relate to?

        29       A.   Yes.  The name below me would have been, I think,

        30       Beverly Mercer, in International Organisations branch.

        31       That was the branch responsible for the UN.  M Ferguson was

        32       in the Trade Development branch and Peter Shannon in - I

        33       don't recall what "AMB" stands for.  But they were all

        34       officers at my level - assistant secretary level officers,

        35       or acting at that level.

        36

        37       Q.   Can you explain how the system worked.  Here we have

        38       an example of a cable being directed to you for action, and

        39       yet you suggest it didn't come to you?

        40       A.   No, I suggest it would have come in this yellow - in

        41       this bundle of hard copy and would have arrived in my in

        42       tray at my personal assistant's desk, which was outside my

        43       office.  It would have been delivered into it and the

        44       cables that we were referring to a short time ago, given

        45       their classification, would have appeared on the top of the

        46       pile.  They would have been on the top, so they were more

        47       readily seen than the others.  I think that's right.  So
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         1       they would have arrived in my in tray.  They would have

         2       been received in the branch.

         3

         4       Q.   Is it your evidence, then, that if these cables - I'm

         5       speaking generally about the five of them - were directed

         6       to you for action, then it's likely that they would have

         7       come to you in the way in which you've described, but you

         8       have no recollection of seeing them?

         9       A.   Yes, that's accurate.

        10

        11       Q.   In terms of who would in fact have actioned them,

        12       would it have been your responsibility to action them

        13       personally, or might they have been actioned by somebody

        14       else within your branch?

        15       A.   It was the branch's responsibility to action them, so,

        16       first of all, in my absence they would certainly have been

        17       actioned - they would have gone immediately to the relevant

        18       section head.  If my arrival in the office was unduly

        19       delayed, either the section heads themselves would have

        20       come and helped themselves to the cables that were relevant

        21       to them or my PA would have distributed them.  It was

        22       important to read cables early after their receipt in the

        23       morning.  If I had been present, I would normally have read

        24       them and discussed them with the relevant section head, who

        25       would then have taken over responsibility for actioning

        26       them and coming back to me for clearance on that action at

        27       the end of the day.

        28

        29       Q.   Do you have any recollection of having any involvement

        30       with these cables at all?

        31       A.   No, no recollection whatsoever.

        32

        33       MR AGIUS:   We have a statement from an Anthony Robert

        34       Haydon.  Mr Commissioner, it's one of those that's been

        35       marked as a confidential exhibit.  I would ask that the

        36       confidentiality order be dissolved, insofar as it applies

        37       to this statement.  I will tender this statement.

        38

        39       THE COMMISSIONER:   I'll mark it exhibit 591.  I'll

        40       dissolve the confidentiality order.

        41

        42       MR AGIUS:   Thank you.  It's DFT.0013.0333.

        43

        44       EXHIBIT #591 STATEMENT OF ANTHONY ROBERT HAYDON,

        45       BARCODED DFT.0013.0333

        46

        47       MR AGIUS:   Q.   Mr Haydon is the Acting Assistant



            .17/3/06 (48)              4796     J E DRAKE-BROCKMAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Secretary, Information, Communications and Technology

         2       branch, and he's provided a statement setting out the way

         3       in which cables were dealt with.  In relation to these five

         4       cables which are referred to as the Canadian complaints, he

         5       has provided a schedule, which we might bring up.  That's

         6       DFT.0013.0353.  The five cables relevantly are the first,

         7       second, third, fifth and sixth on that schedule.

         8       A.   Yes.

         9

        10       Q.   If we go to his next schedule, schedule D, he produces

        11       a cables access log in relation to each of those cables.

        12       D1 relates to the cable of 13 January 2000, if we go to

        13       DFT.0013.0355.  Right at the bottom of that page there's a

        14       reference to your name, a cable having been opened, the

        15       date 17 January 2000, and the time.  If you work across,

        16       you'll see that's the cable number.

        17       A.   Is the time 8.17?  Is that --

        18

        19       Q.   8.17 and 39 seconds, on 17 January.

        20

        21       THE COMMISSIONER:   Q.   What does "pmd1" mean, do you

        22       know?

        23       A.   That may be the name of the division, Pacific Middle

        24       East.  I'm not sure.  "pmd" might have been the name of the

        25       division in which my branch was located.  Yes, I see that,

        26       Mr Agius.

        27

        28       MR AGIUS:   Q.   Mr Haydon does give some acronyms and

        29       their meanings, but I don't think he addresses that one.

        30       A.   The cable number - this is opened on the 17th, at

        31       7.17am, and which cable is it, the one dated the 13th?

        32

        33       Q.   It's the cable which is dated 13 January, but, more

        34       particularly, it has the number UN8311, which you'll see on

        35       the far right-hand side of that line entry.

        36       A.   Yes.

        37

        38       Q.   All of these entries relate to that cable.

        39       A.   Yes.

        40

        41       Q.   Then if we go over the page, to 0356, his evidence

        42       would seem to indicate that that cable was accessed again,

        43       twice on the 18th, although twice within just a few seconds

        44       on the 18th, and twice within just a few seconds on

        45       1 February.

        46

        47       THE COMMISSIONER:   And also on 17 January, or not?  I'm
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         1       looking at item 41.

         2

         3       MR AGIUS:   Q.   Yes, item 41 is the same as the entry - I

         4       apologise, I missed that.  At 8.17am on 17 January 2000.

         5       So the DFAT records would seem to indicate that that cable

         6       was opened six times over those days - the 17th, the 18th

         7       and then 1 February.  Given that each time it's opened on

         8       those days it's opened within a few seconds of otherwise

         9       having been opened on that day, it seems that the cable was

        10       opened on each of those three days, then - the 17th, the

        11       18th and 1 February.  Do you have any insight that you can

        12       assist us with to understand how this cable might have been

        13       opened on those occasions?

        14       A.   I think - I'm not 100 per cent sure, but my

        15       recollection is that my personal assistant could log on and

        16       print a cable from outside my office, and she could do that

        17       on my behalf or she could do that also for others in the

        18       branch, but she could log on and select a cable and print

        19       it.  With respect to the 13th, I'm not sure.  I think I was

        20       on leave on the 13th.  I would have been back in the office

        21       on the 17th.

        22

        23       Q.   Well, if we go to the next cable, which is the cable

        24       from Mr Bowker to the UN Mission, if we go to

        25       DFT.0013.0357, that has a UN number of 987696.  This is the

        26       cable access log for that cable.  If you scroll down to

        27       line entries 35, 36, 37 and 38, it's apparent that the

        28       cable was accessed, on the basis of these records, on

        29       21 January and 1 February?

        30       A.   Yes.

        31

        32       THE COMMISSIONER:   Why would a cable be opened twice

        33       within five or six or 10 seconds?

        34

        35       MR AGIUS:   There is no explanation in Mr Haydon's

        36       statement dealing with that.

        37

        38       Q.   Mr Haydon says at paragraph 18:

        39

        40            In late January 2000, the cable system was

        41            slightly changed.  For cables produced

        42            after this date, it is possible to access

        43            two types of reports:  a) specifying who

        44            opened the cable (the "Cable Access Log"

        45            report), and b) indicating which addresses

        46            may have received a printed hard copy of

        47            the cable (the "Batch Print Records"
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         1            report).  However, there is still no way of

         2            knowing if these officers printed the cable

         3            and showed it to others, or whether they

         4            forwarded the cable electronically.  These

         5            reports do not identify a full list of who

         6            saw the cable overseas (distribution at

         7            post was managed at post by a person

         8            assigned to this task).

         9

        10       Then at paragraph 20 he says:

        11

        12            Annexure "D" contains a printout from

        13            DFAT's Cable Access Log report and Batch

        14            Print Record report for each of the cables

        15            contained in Annexure "C"...

        16

        17       With two exceptions:

        18

        19            ...for which there is no Batch Print

        20            Record.

        21

        22       Taking his statement literally, it would seem to indicate

        23       that the cable access log specifies who opened the cable

        24       and the batch print record report indicates which addresses

        25       may have received a printed hard copy of the cable.  Should

        26       we understand, then, Ms Drake-Brockman, that although these

        27       records indicate, accepting Mr Haydon's statutory

        28       declaration on its face, that the cables were opened by

        29       you, they might have been opened by your assistant using

        30       your identity code or somehow opening them on your behalf?

        31       A.   Mr Agius, they weren't opened by me.  It's likely they

        32       were opened by somebody else in the branch.  It could have

        33       been my personal assistant.  I don't know whether - I don't

        34       know the answer, other than that I was very rarely in the

        35       office between the hours of 8am and 8.30am - almost never.

        36

        37       Q.   The third cable is a cable of 10 March from

        38       Bronte Moules to Canberra.  If we go to D3, which is

        39       DFT.0013.0359, and line entries 5 and 6, there are entries

        40       there for the opening of this cable --

        41       A.   Yes.

        42

        43       Q.   -- on 13 March at 8.20, and, at line entry 21, again

        44       at 3.59 on 16 March.

        45       A.   Yes.

        46

        47       Q.   That schedule indicates that the cables were opened by
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         1       you, but again your evidence is that you wouldn't have

         2       opened that cable yourself; is that right?

         3       A.   Yes.  These would have been printed by someone for the

         4       attention of whoever was actioning the cable.

         5

         6       Q.   In respect of the cable with which we're now dealing,

         7       that of 10 March, we have the batch print records,

         8       remembering Mr Haydon's statutory declaration that the

         9       reference to batch print is, according to him, a reference

        10       indicating which addresses may have received a printed hard

        11       copy of the cable.  We do have the batch print records for

        12       the 10 March cable.  If we go to DFT.0013.0361, the fourth

        13       line entry indicates that you received a copy, a hard copy,

        14       of the 10 March cable.  Then if we go to --

        15

        16       THE COMMISSIONER:   Does that mean Ms Drake-Brockman

        17       received three copies?

        18

        19       MR AGIUS:   There's no evidence to what "indirect queue and

        20       print" means, but there is evidence of what "batch print"

        21       means.  So, absent any further evidence from Mr Haydon, I'm

        22       not able to indicate what the first two line entries on

        23       that page relating to Ms Jane Drake-Brockman refer to.

        24

        25       THE COMMISSIONER:   Everybody seems to get them three

        26       times.

        27

        28       MR AGIUS:   I see.  My learned friend Mr Wigney indicates

        29       to me that at paragraph 19 of Mr Haydon's statutory

        30       declaration he says "direct queue means electrical delivery

        31       to the address and indirect queue also means electrical

        32       delivery to the address".

        33

        34       THE COMMISSIONER:   "Batch Print...Cable was queued for

        35       printing to the address".

        36

        37       MR AGIUS:   Reading Mr Haydon's statement with this

        38       schedule, it would seem that this cable was sent

        39       electronically to Ms Drake-Brockman's electronic mail

        40       address, but that also it was printed and delivered to her.

        41

        42       THE COMMISSIONER:   Well, I'm not sure about that.  "Batch

        43       print", in paragraph 19, is said to mean that the cable was

        44       queued for printing to the address, it doesn't mean that

        45       the cable was actually printed, but many addresses have a

        46       zero copy account, which was an instruction to the user not

        47       to print from that address.
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         1

         2       MR AGIUS:   I think Mr Haydon has earnt himself an

         3       invitation to the witness box, Mr Commissioner.

         4

         5       Q.   There is no record that you received the 17 March

         6       cable; that is, no record included in Mr Haydon's logs, but

         7       there is a record at D6, DFT.0013.0370, relating to the

         8       22 March cable from Mr Bowker to the UN post, at line items

         9       8, 9, 16 and 17, indicating access to the cable on 23 March

        10       2000.  If we go to the next page, 0371, in the very last

        11       line, your name is recorded as "indirect queue and print",

        12       and over the page "direct queue and print", and then "batch

        13       print", in the first two lines at the top of that page.

        14

        15            Then, finally, in relation to the last cable of the

        16       five, if we go to DFT.0013.0375, there is reference at line

        17       items 6 and 7 to the cable having been opened on 7 April,

        18       and at DFT.0013.0377, the first three entries on the page,

        19       again "indirect queue and print", "direct queue and print"

        20       and "batch print" are recorded against your name.  Do I

        21       correctly understand your evidence that, to the best of

        22       your knowledge and belief, if you saw those cables, you

        23       would have seen them in accordance with your practice of

        24       receiving a pile of printed cables?

        25       A.   Yes.

        26

        27       Q.   Did you follow up on any of those cables?

        28       A.   No, I didn't.  I don't recall reading any of those

        29       cables.  I didn't follow up on any of those cables.

        30

        31       Q.   Would it have been within your responsibility to

        32       follow up on any of the cables?

        33       A.   If I'd seen them, normally, yes, "action within the

        34       branch" means they have to be acted on within the branch.

        35

        36       Q.   Would that mean that you would have to act on them, or

        37       would you assign the action to, for example, Mr Bowker?

        38       A.   Normal procedure, if I had seen a cable that was

        39       action in the Middle East section, I would delegate that

        40       action to the section head, in this case to Mr Bowker, yes.

        41       In this case I didn't see the cables.

        42

        43       Q.   You say you didn't see them, or you have no

        44       recollection of seeing them?

        45       A.   I have no recollection of reading any of them.

        46

        47       Q.   Does that mean - because having no recollection can
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         1       mean any number of things to different people - to the best

         2       of your recollection you didn't see them, or does it mean,

         3       look, you might have seen them but you can't remember?

         4       A.   To the best of my recollection, I didn't see them.

         5

         6       Q.   Do you know how it might be that Mr Bowker has

         7       responded to the cables from the UN Mission, although the

         8       cables are not directed to him, yet they are directed to

         9       you, but you've not responded to them?

        10       A.   It would be normal in my absence for the section head

        11       responsible to deal with any action, and generally it would

        12       be normal to do that early in the morning.

        13

        14       Q.   If these were dealt with in your absence by Mr Bowker,

        15       or by anybody else at DFAT, given the nature of their

        16       content - I'm speaking here of the January cable from

        17       Bronte Moules and the March cable from Bronte Moules, where

        18       the issue arises again - would you have expected to have

        19       been informed as to the substance of Bronte Moules' cables

        20       and, secondly, as to how they were being dealt with in

        21       Canberra?

        22       A.   Yes, Mr Agius, I would.

        23

        24       Q.   Have you any recollection of being informed?

        25       A.   No, neither from an officer below me or above me.  I

        26       have no recollection of being informed.

        27

        28       Q.   Do you have any explanation as to how it might be that

        29       you were not informed of the substance of the cables and

        30       how they were dealt with?

        31       A.   I have only one relevant recollection, and that is of

        32       asking in passing of Mr Bowker what he'd been working on.

        33       He'd evidently been working on something.  This was when I

        34       returned to the office late in the day.  I recall only one

        35       sentence, and that was something to the effect of, "You

        36       don't need to worry, it was all just a storm in a teacup",

        37       something to do with the Wheat Board's Canadian

        38       competitors - I recall that much, a debrief in passing and

        39       being told whatever it was was past tense and I needn't

        40       worry about it.

        41

        42       Q.   Did you follow that up at all?

        43       A.   No.

        44

        45       Q.   Any reason why you didn't?

        46       A.   I took at face value what I was told, that there was

        47       no need for me to do anything, that it was past tense.
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         1

         2       Q.   Would you agree with me that, just looking at the

         3       first cable that raises this problem, exhibit 456 -

         4       DFT.0001.0179 - in the first and second paragraphs, it does

         5       raise a very significant matter?

         6       A.   Yes.

         7

         8       Q.   Would you have expected to have been told about the

         9       content of that cable before the cable was actioned?

        10       A.   Yes, definitely, unless the action had clearance from

        11       a higher level officer than me.  Even in that case I would

        12       have expected to be informed.

        13

        14       Q.   Do you know whether or not the action had clearance

        15       from any higher-level officer than yourself?

        16       A.   No, I don't know.

        17

        18       Q.   Do you know now how that matter was dealt with within

        19       your branch?

        20       A.   No, I don't.

        21

        22       Q.   Are you aware that the matter was dealt with by

        23       Mr Bowker considering the attitude of AWB to its

        24       responsibilities and considering its knowledge of

        25       Australian government obligations, and beyond that

        26       consideration of making an inquiry of the person of AWB

        27       that was assigned the responsibility of dealing with

        28       government?  Were you aware of that?

        29       A.   Which aspect are you asking about now?

        30

        31       Q.   Were you aware that was how Mr Bowker dealt with these

        32       issues that were raised from the Commission in New York?

        33       A.   No, I was aware of none of the content.  I know that

        34       Mr Bowker actioned it, because in preparation for this

        35       inquiry I've seen the cable with his signature block on the

        36       end.  That's all I know.

        37

        38       Q.   So you didn't become aware that Mr Bowker had actioned

        39       these cables until you were preparing for this inquiry?

        40       A.   That's correct.

        41

        42       Q.   Did you then learn the manner in which he actioned the

        43       cables?

        44       A.   I learned only the content of the cables which I read

        45       when they were shown to me by the inquiry.

        46

        47       Q.   So you learnt by reading Mr Bowker's cables how it was
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         1       that he dealt with the cables that had come in from --

         2       A.   No, I'm sorry.  All I learnt was the content of the

         3       cable itself.

         4

         5       Q.   Yes.  And to the extent to which you learnt anything

         6       of what Mr Bowker had done to action the cables, you learnt

         7       that from Mr Bowker's cables, which you read?

         8       A.   I know nothing else about how he actioned the cables.

         9

        10       Q.   Other than what you read in the cables --

        11       A.   In the cables themselves.

        12

        13       Q.   And you knew nothing about that manner of actioning

        14       the cables in January and March of 2000?

        15       A.   That's correct.

        16

        17       Q.   Did you regard that manner of actioning the cables,

        18       once you read the cables, as an adequate way of dealing

        19       with the issues that had been raised by Bronte Moules in

        20       her cables?

        21       A.   When I read the cables in January of this year I

        22       assumed that I must have been absent for my section head to

        23       have actioned them without informing me even

        24       retrospectively.  I also assumed at the time I read the

        25       cables in January of this year that a more senior officer

        26       must have cleared them.  Those were my two assumptions.

        27

        28       Q.   You formed no opinion about whether or not the cables

        29       that appeared to action Ms Moules' cables evidenced an

        30       adequate response?

        31       A.   I formed no opinion, no.

        32

        33       Q.   Do you still have no opinion about that?

        34       A.   I've read the content of Mr Bowker's responses.  There

        35       were elements that surprised me when I read them.  One

        36       element that surprised me was the apparent delay in

        37       actioning advice from New York.  There seemed to be a

        38       preference to put it off until an appropriate moment arose.

        39       I think I remember Bronte Moules' use of "discreet and high

        40       level".  I wasn't sure what took place was what you'd call

        41       a discreet or high level inquiry.  There were other aspects

        42       that, to me, suggested some possible inadequacy in the

        43       response.  The response also - it was my assumption when I

        44       read the cables that they had input from more senior

        45       officers.

        46

        47       Q.   To the extent to which you have formed an opinion that
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         1       perhaps Mr Bowker's response was less than adequate, do you

         2       have a view as to whether that was out of keeping with the

         3       usual way in which he dealt with matters such as this, or

         4       matters of a similar nature that would arise from time to

         5       time.

         6       A.   It was in keeping with Mr Bowker's normal behaviour to

         7       be fastidious about attention to detail.  It was also in

         8       keeping with his normal work patterns to get on the phone

         9       and make calls.  It's not something he hesitated to do.  He

        10       had contact at senior levels in the Wheat Board and in the

        11       department.  His judgment in how he actioned this may have

        12       left something to be desired.  Bob's judgment was - in

        13       terms of his expertise on Middle East matters, I couldn't

        14       fault it, but there were other times, other occasions when

        15       I might have questioned and did question his judgment.

        16

        17       Q.   Have you been able to check any diaries or notes or

        18       records that you might have in order to determine whether

        19       or not you were actually on duty in the Canberra office on

        20       any of the relevant dates to which these cables relate?

        21       A.   I have, and I've prepared another stat dec which sets

        22       that out.  My office diaries - sorry, one which hasn't yet

        23       been provided to the Commission, but can be provided this

        24       afternoon - my diaries suggest that I was on leave on

        25       13 January.  My diaries suggest that I was back in the

        26       office on Monday, 17 January, and I can't recall those

        27       other dates, the March dates.

        28

        29       Q.   Have you got a note with you?

        30       A.   Not with me.

        31

        32       Q.   Is it within the environs of this hearing room?

        33       A.   It's not in this room.  It's not in this room now, no.

        34

        35       Q.   Is it in Sydney?

        36       A.   Yes, very close.

        37

        38       Q.   In your hotel room?

        39       A.   Yes.

        40

        41       Q.   By reference to that, would you be able to tell us

        42       when you were on duty in the Canberra office?

        43       A.   Yes, yes, for all the five dates in that paragraph in

        44       my first stat dec, yes, I can provide you with that.

        45

        46       Q.   And the primary material on which you relied to make

        47       these notes, what is the nature of that material - diaries?
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         1       A.   I haven't made notes.  I can simply refer to the

         2       diaries.

         3

         4       Q.   So you have brought the 2000 diary with you, have you?

         5       A.   Yes.

         6

         7       Q.   Is this your personal diary?

         8       A.   Yes.

         9

        10       Q.   Which you took with you when you left DFAT?

        11       A.   Yes.

        12

        13       Q.   You are content to produce that, are you?  Are you

        14       able to produce it today?

        15       A.   Yes.

        16

        17       Q.   I'll just move on from that topic, then, and come back

        18       to it a little later.  Moving to the events of October 2000

        19       and November 2000, and the reply that you signed directed

        20       to Mr Stott, you've dealt with this in considerable detail

        21       in your statutory declarations, and, in particular, in your

        22       second statutory declaration, exhibit 579.  What is there

        23       about your reply or the circumstances concerning the

        24       receipt of that correspondence and the way in which you

        25       dealt with it that has left you with what you describe as a

        26       distinct recollection of various aspects of it?

        27       A.   What is there about this particular piece of

        28       correspondence, only --

        29

        30       Q.   Do you have your second statutory declaration there?

        31       A.   I guess one thing about it is it happened

        32       fairly - sort of just before I left the department.  It's

        33       amongst my last memories of my work in the department.  I

        34       don't have memories subsequent to that to muddy those last

        35       recollections.  I don't believe that I signed any other

        36       piece of correspondence to the AWB.  I think it may have

        37       been the only piece of correspondence I signed to the AWB.

        38       It may have been my only interaction personally with the

        39       AWB.  Those are two descriptions I could give that would

        40       account for my distinct recollection.

        41

        42       Q.   In your second statutory declaration, which I think we

        43       have on the screen, you say at paragraph 8:

        44

        45            Paragraph 13 of my January declaration

        46            deals with the 30 October fax.  My

        47            recollection is that I first saw the
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         1            30 October fax in my "urgent" in-tray.  A

         2            draft of a reply, dated 2 November

         3            2000...and unsigned, was attached to it for

         4            my signature.  I do not recall whether the

         5            copy of the 30 October fax that I saw was

         6            signed.

         7

         8       You go on to say what your distinct recollection was.  In

         9       your first statutory declaration at paragraph 13 - this is

        10       at DFT.0013.0158:

        11

        12            I have been asked to recall the

        13            circumstances in which I came to sign the

        14            letter of 2 November 2000 to Mr Stott.  I

        15            remember having the letter brought to my

        16            attention for my signature, together with a

        17            copy of Mr Stott's facsimile of 30 October

        18            2000.  At the time of my interview with the

        19            Independent Inquiry in April 2005, I was

        20            shown Mr Stott's facsimile...

        21

        22       And you provide a barcode reference:

        23

        24            I have now been shown a signed version of

        25            the correspondence sent by Mr Stott.

        26

        27       You provide a barcode reference:

        28

        29            I do not recall seeing this signed version

        30            of his correspondence before January 2006.

        31

        32       So in your first statement you say you do not recall seeing

        33       this signed version of his correspondence before January

        34       2006, and in your second statement you say:

        35

        36            I do not recall whether the copy of the

        37            30 October fax that I saw was signed.

        38

        39       A.   Yes.

        40

        41       Q.   How do those two statements stand together?

        42       A.   The second stat dec reflects a specific lack of

        43       recollection as to whether there was a signature at the end

        44       of the piece of correspondence.  I do not recall whether

        45       there was or wasn't a signature.  The first stat dec,

        46       para 13, is I do not recall seeing this signed version, the

        47       content, that version in its appearance.  Everything, if
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         1       you like, except the signature bit at the end, the rest of

         2       it.  I do not recall that piece of correspondence.

         3

         4       Q.   In your second statutory declaration you list, in

         5       paragraph 8, the elements of your distinct recollection:

         6

         7            a.  The copy of the 30 October fax that I

         8            saw was relatively informal and comprised

         9            two pages.

        10            b.  When I first saw it the first page was

        11            folded over the back of the second page, so

        12            that the second page was the first that I

        13            saw.

        14            c.  When I looked at the second page, I did

        15            not see a salutation, and so was unsure of

        16            the addressee.

        17            d.  I had to turn the first page over in

        18            order to see the salutation and ascertain

        19            the addressee.

        20            e.  The first line of the page that was

        21            open to me began with the words "As you are

        22            aware...".

        23

        24       Ms Drake-Brockman, that was a startlingly clear as well as

        25       distinct recollection.  You wouldn't in the ordinary course

        26       have such a clear recollection five and a half years after

        27       an event of seeing the way pages were folded, would you?

        28       A.   Well, this is, yes - this is my recollection.

        29

        30       Q.   You dealt with this on 2 November.  May we take it

        31       that, if we accept what we understand to be the evidence in

        32       the statutory declarations, you didn't see the documents

        33       again --

        34       A.   That's correct.

        35

        36       Q.   -- until the IIC investigators showed them to you --

        37       A.   That's correct.

        38

        39       Q.   -- over four years later?

        40       A.   That's correct.

        41

        42       Q.   When the IIC investigators showed them to you four

        43       years later, did you have this distinct recollection then?

        44       A.   It wasn't part of what I needed to recollect at the

        45       time.  I was given the copy, at the time of the IIC

        46       interview, which was the unsigned version.  That's the copy

        47       I was physically handed for the purposes of the interview.
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         1

         2       Q.   But when that happened, and whilst you were being

         3       interviewed, or shortly thereafter, did you have then a

         4       distinct recollection of the matters we see set out in

         5       subparagraphs a to e of your paragraph 8?

         6       A.   When I was presented with the document, I had a

         7       distinct recollection of the two pieces of correspondence.

         8       I accept that, yes, I recall these, and I did the

         9       interview.  I did not have a distinct recollection as set

        10       out in a, b, c, d and e in my second stat dec at that time.

        11

        12       Q.   At that time when the IIC investigators showed you the

        13       documents, in terms of the request for Mr Stott, you saw

        14       the two-page fax.  Did you see the one page which was

        15       signed?

        16       A.   Can you repeat the question, please, I'm sorry?

        17

        18       Q.   If you go back to your interview with the IIC

        19       investigators --

        20       A.   Yes.

        21

        22       Q.   -- they showed you the two-page fax from Mr Stott

        23       which was unsigned?

        24       A.   Yes.

        25

        26       Q.   Did they show you the one-page fax which was signed?

        27       A.   No.

        28

        29       Q.   They showed you a copy of your letter which was

        30       signed?

        31       A.   Yes.

        32

        33       Q.   So four years after the event you were shown only one

        34       version of the request, which is the two-page document?

        35       A.   Yes.

        36

        37       Q.   Having been shown that two-page document, you then,

        38       what, developed a recollection of the circumstances

        39       surrounding the occasion when you first saw it?

        40       A.   I'm not sure I understood your question.  I'm sorry.

        41

        42       Q.   Well, at the time you developed this distinct

        43       recollection --

        44       A.   Yes.

        45

        46       Q.   -- may we take it that it was when you saw the

        47       two-page fax?
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         1       A.   Yes.  Yes.

         2

         3       Q.   What was there that prompted such a distinct

         4       recollection?

         5       A.   I saw the two-page version of the fax again in

         6       November of 2005 at about the time the Volcker Report was

         7       handed down, and I have made serious effort to be as

         8       precise in my recollection as I can in preparation for this

         9       inquiry since seeing the letter again at the end of last

        10       year.

        11

        12       Q.   In what circumstances did you see the documents at the

        13       end of last year?

        14       A.   They were given to me by a parliamentary staffer soon

        15       after they were tabled in parliament.

        16

        17       Q.   In what connection were they given to you?  Were they

        18       given to you to refresh your recollection, were they given

        19       to you for your own keeping, for your own knowledge or your

        20       own interest?  In what connection were they given to you?

        21       A.   The latter three of those reasons.  I was in

        22       Parliament House because I was called to Mr Rudd's office

        23       to brief him on the WTO ministerial meeting in advance of

        24       his departure for Hong Kong, and while I was in the office

        25       speaking with Mr Rudd's staffers I was given a copy of the

        26       letter and asked if I'd like a copy of the parliamentary

        27       Senate Estimates transcript, and I said certainly I would.

        28       I had no knowledge that my letter to Mr Stott had been

        29       tabled in parliament.  It was given to me, it took me by

        30       surprise.

        31

        32       Q.   Was it one of Mr Rudd's staffers, then, that gave you

        33       a copy of the two-page fax from Mr Stott?

        34       A.   It was one page, starting "As you are aware" with

        35       blackout on it, yes.

        36

        37       Q.   So that was from one of Mr Rudd's staffers?

        38       A.   What I was given was my letter.  It was my letter.  I

        39       believe I was also given Mr Stott's letter, yes, with

        40       blackout on it, yes.

        41

        42       Q.   To the extent that you can recall what you were given

        43       that you described as Mr Stott's letter, by one of

        44       Mr Rudd's staffers, as you say, was it signed or unsigned?

        45       A.   It was blacked out across the signature block, so you

        46       couldn't tell.  I can provide it to you if you would like

        47       it.
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         1

         2       Q.   Yes.  Do you have that with you?

         3       A.   Not with me, but with my solicitor.

         4

         5       Q.   In the hearing room?

         6       A.   Yes.

         7

         8       MR AGIUS:   I wonder if some inquiry can be made in that

         9       regard.

        10

        11       MR ROBERTSON:   We can have that looked for,

        12       Mr Commissioner.

        13

        14       THE COMMISSIONER:   Thank you.

        15

        16       MR AGIUS:   Q.   I don't want to spend too much time on

        17       this, but because it may bear upon your recollection, I

        18       need to ask a little more about it.  You were at Parliament

        19       House giving Mr Rudd a briefing; is that right?

        20       A.   Yes, I had an appointment to give him a briefing.  In

        21       fact, he was very busy in parliament at the time and so I

        22       never in fact had the opportunity to give the briefing, I

        23       spoke to his staffers while he was out of the office.  He

        24       did come in very briefly, momentarily, but I didn't have an

        25       opportunity to provide him with the briefing on the WTO

        26       that I had gone over to Parliament House to deliver.

        27

        28       Q.   Well, how did this matter of Mr Stott's letter and

        29       your reply come to be in the conversation at all with

        30       anybody?

        31       A.   I was sitting in the office of his staffers and they

        32       simply said, "By the way, have you seen this", and handed

        33       me a copy of the letter that I had signed, with my

        34       signature block blacked out.

        35

        36       MR ROBERTSON:   Could I just note for the record,

        37       Mr Commissioner, that that call has been satisfied by the

        38       production of two pages to Mr Agius.

        39

        40       THE COMMISSIONER:   Thank you.

        41

        42       MR AGIUS:   Q.   Would you look at these two pages.  Are

        43       they the two pages that you were given on this occasion?

        44       A.   This one, my letter, certainly is, and I think this

        45       one is too, yes.

        46

        47       Q.   They each have similar blacked out markings on them?
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         1       A.   Yes.

         2

         3       Q.   One of them has a date in the top right-hand corner.

         4       A.   Yes.

         5

         6       Q.   Is that on the copy of what I'll call the request from

         7       Mr Stott?

         8       A.   Yes.

         9

        10       Q.   What is the date?

        11       A.   It's 30/10 - I don't know exactly.  It could be 04

        12       crossed out, 00, 30/10.

        13

        14       Q.   I wonder if it could be passed to the monitor.  I

        15       wonder if we could enlarge just the handwriting at the top

        16       right-hand corner.  Thank you.

        17

        18       MR AGIUS:   Mr Commissioner, I'll tender those two pages.

        19

        20       EXHIBIT #592 TWO PAGES PRODUCED BY MS DRAKE-BROCKMAN

        21       BEARING BLACKED-OUT SIGNATURE BLOCKS

        22

        23       MR AGIUS:   Q.   I think you'd introduced this episode in

        24       response to a series of questions I was asking you about

        25       the recollection that you had of the document, the two-page

        26       document, that you referred to in paragraph 8 of your

        27       statutory declaration.  Do you have handy a copy of the

        28       summary of your interview with the IIC investigators?

        29       A.   Not with me.  My solicitor has it in the room.

        30

        31       Q.   We can bring it up on the screen.  Would you bring up,

        32       please, from exhibit 590 DFT.0001.0434.  Can I pass this to

        33       you, Ms Drake-Brockman.  We've located your email.  This

        34       has been cut and pasted from your email.  Would you confirm

        35       that that's what it appears to be, the amendments you

        36       proposed to the summary?

        37       A.   Yes, that looks - I have - yes, it looks like it.

        38

        39       MR AGIUS:   I'll tender that document.

        40

        41       THE COMMISSIONER:   I'll mark that exhibit 593.

        42

        43       EXHIBIT #593 AMENDMENTS TO PROPOSED SUMMARY OF INTERVIEW

        44       BETWEEN JANE DRAKE-BROCKMAN AND IIC INVESTIGATORS,

        45       BARCODED DFT.0001.0434

        46

        47       MR AGIUS:   Q.   Thank you for it.  It doesn't refer to the
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         1       portion I want to take you to.  If we could go to the

         2       second page of this summary, 0435, and if we go down to the

         3       second-last paragraph:

         4

         5            The AWB letter of 30 October 2000 was sent

         6            to Jill Courtney, DFAT officer who reported

         7            indirectly to Ms Drake-Brockman.

         8            Ms Courtney's core responsibilities did not

         9            include liaison with AWB and she probably

        10            received the letter because she was

        11            standing in for someone else at the time.

        12

        13       Does that all accord with information that you passed on to

        14       the IIC investigators?

        15       A.   Yes.

        16

        17       Q.   The next sentence:

        18

        19            Ms Drake-Brockman could provide no other

        20            details of the circumstances that led to

        21            this letter being sent by the AWB.

        22

        23       Was that a true statement at the time that you made it?

        24       A.   Yes.

        25

        26       Q.   Today are you able to provide any details of the

        27       circumstances that led to that letter being sent to DFAT by

        28       the AWB?

        29       A.   No.

        30

        31       Q.   Did you have any conversation prior to seeing that

        32       letter in the DFAT office with Mr Stott or with anybody

        33       else from AWB about its content or subject matter?

        34       A.   No.

        35

        36       Q.   Did you have any conversation with Mr Stott or

        37       Mr Hogan or anybody else about the form in which such a

        38       request ought to take?

        39       A.   No.

        40

        41       Q.   Or the form in which that letter ought to be drafted?

        42       A.   No.

        43

        44       Q.   In other words, did you assist in settling that letter

        45       before it was sent to you?

        46       A.   No, certainly not.

        47
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         1       Q.   Was it your practice to do such a thing?

         2       A.   No.

         3

         4       Q.   You've covered this in considerable detail in your

         5       statutory declaration, and I'm not going to take you

         6       through it for the sake of it, but did you have any

         7       conversation with Mr Stott about the substance of that

         8       letter before you saw it in the DFAT office?

         9       A.   No.

        10

        11       Q.   Did you have any conversation with Mr Stott at any

        12       time after you had sent off the letter that you signed on

        13       2 November about the substance or content of the

        14       correspondence?

        15       A.   No.

        16

        17       Q.   Prior to 2 November 2000 - that's the date of the

        18       letter that you signed - did you know Mr Stott?

        19       A.   No.

        20

        21       Q.   Prior to 2 November 2000 had you ever, to your

        22       knowledge, spoken to Mr Stott?

        23       A.   To my knowledge, never.

        24

        25       Q.   Prior to 2 November 2000 were you on first-name terms

        26       with Mr Stott?

        27       A.   No, certainly not.

        28

        29       Q.   What about for the rest of the year 2000?  To the best

        30       of your recollection, did you speak with Mr Stott?

        31       A.   To the best of my recollection, I have never met him.

        32       For the remainder of the year 2000 I would not have been on

        33       first-name terms with Mr Stott.  I didn't know Mr Stott.

        34       In my mind I associate the name Mr Stott with Iran for some

        35       reason.

        36

        37       Q.   If we go to the content of the letter that you signed,

        38       and if we could bring that up - perhaps if we bring up part

        39       of exhibit 77, DFT.0001.0013 - did you form a view yourself

        40       as to whether or not the response that you signed was

        41       permitted by the sanctions?  In other words, did you have a

        42       view that if trucks were supplied by Jordan-based

        43       companies, the AWB could enter into discussions with

        44       Jordanian trucking companies with a view to agreeing

        45       commercial arrangements in order to secure that there were

        46       enough trucks available to enable the prompt discharge of

        47       Australian wheat?  Did you have a view as to whether that
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         1       would be a breach of sanctions?

         2

         3       MR FORREST:   Mr Commissioner, I hesitate.  This is not an

         4       objection, I might add.  I think I'm probably one of the

         5       few people in the room with a direct view of this witness

         6       not obscured by the computer screen.  I'm a little

         7       concerned that she may not be feeling terribly well.

         8

         9       THE COMMISSIONER:   I can't hear what you're saying.

        10

        11       MR FORREST:   I'm a little concerned she may not be feeling

        12       terribly well.  I bring that to your attention.

        13

        14       THE COMMISSIONER:   Thank you.  If you feel at all unwell,

        15       just say so, Ms Drake-Brockman.

        16

        17       THE WITNESS:   I'm fine.

        18

        19       MR AGIUS:   Q.   Let me go back to my awkward question.

        20       Did you have a view as at 2 November 2000 that what was

        21       being referred to in the letter you signed was or was not a

        22       breach of sanctions?

        23       A.   I did not form a personal view of - I think what

        24       you're asking me --

        25

        26       Q.   Yes, the third-last - sorry, go on.

        27       A.   I signed a letter which provided information that

        28       DFAT, from an international legal perspective, would not

        29       see any reason why AWB couldn't go ahead with what it was

        30       asking to do because ILD could not see that that would

        31       contravene the sanctions regime.  I understood that's what

        32       I was doing when I signed the letter.

        33

        34       Q.   So you were signing a letter on advice?

        35       A.   Yes.

        36

        37       Q.   You hadn't formed a view yourself as to whether or not

        38       the advice was accurate?

        39       A.   That's correct.

        40

        41       Q.   I'm not suggesting to you that the advice was not

        42       accurate, but I'm just asking you whether you had a view

        43       about it yourself?

        44       A.   I had no - I didn't have reason to query the response.

        45       The advice came from the appropriate relevant division.  I

        46       accepted the advice.

        47
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         1       Q.   May we take it from your statutory declaration that,

         2       if you'd not been assured that legal branch had looked at

         3       this matter, you would not have signed it?

         4       A.   Absolutely not.

         5

         6       Q.   You would not have signed it?

         7       A.   I would not have signed it.

         8

         9       Q.   You wouldn't have signed it on the basis of your own

        10       authority and your own view?

        11       A.   Absolutely not.

        12

        13       Q.   Why not?

        14       A.   If I'd had to rely on my own resources, I would have

        15       sent it to New York for advice.  I would have wanted advice

        16       from somewhere on this.

        17

        18       Q.   Why was that?

        19       A.   Because what was being asked required - I guess I

        20       was - we were, DFAT was fastidious about the sanctions

        21       regime.  We were sticklers for the finer points of it.  I'm

        22       not a lawyer, I'm an economist.  I wasn't prepared to have

        23       a legal view on any aspect of whether or not I could be

        24       sure that it was consistent with the sanctions regime

        25       without advice from elsewhere.

        26

        27       Q.   When you say you would have sent it to New York, are

        28       you speaking of the UN Mission or are you speaking of the

        29       United Nations Sanctions Committee itself?

        30       A.   I would have - I'm speaking of the UN itself and

        31       getting there via our mission in New York.

        32

        33       Q.   So you would have sent it to Bronte Moules in the New

        34       York office of the Australian Mission to the United Nations

        35       for her to have it checked out with the United Nations

        36       itself?

        37       A.   Yes.

        38

        39       Q.   Did you have any knowledge of a company named Alia in

        40       October/November of 2000?

        41       A.   No, Mr Agius, I did not.

        42

        43       Q.   Did you have any knowledge of any Jordanian trucking

        44       company associated with AWB, regardless of its name?

        45       A.   No, I did not.

        46

        47       Q.   I want to ask you about another aspect of the work you
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         1       did as branch head.  You had a delegation, did you, to sign

         2       permissions to export, and, in particular, to sign

         3       permissions to export wheat?

         4       A.   That's right.  I held the delegation of the Minister

         5       for Foreign Affairs.

         6

         7       Q.   And you were aware, were you, that such a permission

         8       could not be granted unless you were satisfied that the

         9       exportation of the wheat would not be a breach of

        10       Australia's international obligations?

        11       A.   Yes, I was fully aware of that.

        12

        13       Q.   When you came to sign permissions to export - and

        14       there are a number that we have signed by you - how did you

        15       satisfy yourself that the exportation of the wheat would

        16       not be a breach of UN sanctions?

        17       A.   I inquired of my staff whether the contract associated

        18       with the shipment had been to New York and had been

        19       approved by the UN Sanctions Committee, and I inquired as

        20       to whether the shipment relevant to that permission to

        21       export fell within a contract that had approval.

        22

        23       Q.   What do you mean by the last statement, whether the

        24       shipment fell within the contract that had approval?

        25       A.   That a contract is for a certain tonnage, that the

        26       shipment was within the tonnage of the overall contract.

        27

        28       Q.   How was it that DFAT officers were able to determine

        29       whether or not a particular shipment fell within the total

        30       tonnage that was referred to in any particular contract

        31       that had been approved by the UN?

        32       A.   Mr Agius, I don't know the details.  I don't know.

        33

        34       Q.   We've heard something from another witness about the

        35       maintenance of a spreadsheet and that access could be had

        36       to the spreadsheet, and that the spreadsheet would list

        37       shipments of particular quantities of wheat against total

        38       quantities referred to in contracts.  Were you aware of

        39       that?

        40       A.   No.

        41

        42       Q.   You didn't descend into that kind of detail?

        43       A.   No.

        44

        45       Q.   You made inquiries of your staff in that regard?

        46       A.   Yes.

        47
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         1       Q.   Was there advice to you documented in any way?

         2       A.   No, it was provided orally.

         3

         4       Q.   What would you do in circumstances where the contract

         5       that had been approved by the United Nations was a foreign

         6       contract - that is, a Russian contract - for the supply of

         7       wheat, as opposed to a contract by the AWB to supply wheat

         8       to the IGB?

         9       A.   What would I do, meaning --

        10

        11       Q.   To satisfy yourself that the exportation of that wheat

        12       was within Australia's international obligations?

        13       A.   Mr Agius, I don't understand the question, I'm sorry.

        14

        15       Q.   Well, in the ordinary course the AWB would have a

        16       contract for, let's say, the supply of 500,000 tonnes of

        17       wheat to the IGB, and the contract would be approved by the

        18       United Nations.  Then there might be 10 or more or less

        19       shipments to make up that 500,000 tonnes.  As we understand

        20       the evidence, those shipments would be checked against the

        21       total tonnage in the contract to ensure that, in effect,

        22       more wheat than referred to in the contract wasn't shipped,

        23       that the wheat that was being shipped in any one shipment

        24       was covered by the approval that had been given by the UN.

        25       But there are examples of another type of arrangement,

        26       where a Russian company might agree with the IGB or with

        27       somebody else for the supply of wheat to Iraq, obtain the

        28       UN's approval in relation to that contract, and then, on

        29       the basis of that approval, seek to have wheat shipped from

        30       Australia to fulfil that contract.  Are you aware of any

        31       such circumstances?

        32       A.   I'm not aware of any such circumstances.

        33

        34       Q.   Were any such circumstances ever brought to your

        35       attention when you were the branch head?

        36       A.   No.

        37

        38       Q.   So if you had signed permissions to export against the

        39       background of such circumstances, you were not informed of

        40       those circumstances; is that what you're saying?

        41       A.   I don't have any recollection, Mr Agius, of what

        42       you're describing, which is Australian wheat being used to

        43       fill a foreign contracting party's contract with the IGB.

        44       I have no recollection of that.

        45

        46       Q.   In your interview with the IIC investigators you

        47       said --
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         1

         2       THE COMMISSIONER:   Which paragraph?

         3

         4       MR AGIUS:   The third paragraph on page DFT.0001.0434.  It

         5       records the following:

         6

         7            Ms Drake-Brockman stated that the

         8            Australian Government and the Department of

         9            Foreign Affairs and Trade took the

        10            sanctions extremely seriously.  It was her

        11            responsibility to ensure that the sanctions

        12            were enforced in as much as any export to

        13            Iraq had to have formal written permission

        14            from Ms Drake-Brockman.  A formal process

        15            had been implemented for any company which

        16            sought to export goods to Iraq.  From her

        17            recollection, the AWB interacted fairly

        18            regularly with the Middle East and Africa

        19            Branch of DFAT.  When Ms Drake-Brockman

        20            started with the Branch, the process was

        21            well established and this continued

        22            throughout her time there.

        23

        24       Now, what was that process that reflected what you said was

        25       the attitude of DFAT and the Australian government to take

        26       the sanctions extremely seriously?

        27       A.   The process - are you asking me about the process, or

        28       are you asking me what the - the characteristics of the

        29       process that led --

        30

        31       Q.   Let me ask you some specific aspects of it.  Did you

        32       understand that there was any process which involved DFAT

        33       in Canberra examining the contracts for the sale of wheat

        34       to Iraq to ensure that the price stated in the contracts

        35       was not inflated?

        36       A.   No.

        37

        38       Q.   Did you understand that the process involved DFAT in

        39       Canberra examining the contracts for any sale of wheat to

        40       Iraq to ensure that the price was reasonable?

        41       A.   No.

        42

        43       Q.   Or to ensure that the price didn't include a component

        44       which was going to be paid directly to the Iraqis if that

        45       was not stated plainly on the contract --

        46       A.   No.

        47
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         1       Q.   -- in other words, to go behind the stated contract

         2       price?

         3       A.   No.

         4

         5       Q.   Do you understand whether or not the contracts were

         6       ever examined and compared to the request for approval from

         7       the UN before the contracts were sent off?

         8       A.   Yes, yes.

         9

        10       Q.   Well, what did the process involve so far as your

        11       understanding was concerned?

        12       A.   My understanding is that the company which had

        13       obtained a contract would then download the UN request

        14       form, complete it and send to us that form plus a copy of

        15       the contract.  In effect, my branch provided a free

        16       service, if you like, to Australian companies, in that we

        17       assisted with the processing of that documentation through

        18       to the UN for approval.  We were required to ensure that

        19       the contract at least looked like a genuine contract and

        20       that the information that the company had provided on the

        21       UN form was consistent with the contract, that the

        22       documentation was properly filled out.  And there may have

        23       been an additional requirement to satisfy ourselves that it

        24       was a bona fide company - the Australian one - but that's

        25       not an element that ever arose when I was in the branch.

        26       So we had a - we were an initial sieve through which the

        27       documentation went to see that there wasn't obviously

        28       anything that was outside the sanctions regime; in other

        29       words, that the product to be exported from Australia fell

        30       within the definition of "humanitarian".

        31

        32       Q.   We have as exhibit 49 a print of the DFAT web site as

        33       at January 2001.  Could we bring up RRP.0001.0048, at 0056.

        34

        35       THE COMMISSIONER:   Mr Agius, I think we'll stop at 4.15.

        36

        37       MR AGIUS:   Q.   If we scroll down, you'll see a paragraph:

        38

        39            DFAT, once satisfied that the form has been

        40            properly completed and that the transaction

        41            does not appear to infringe the UN

        42            sanctions regime, will submit the form and

        43            documentation to the UN Sanctions Committee

        44            in New York.

        45

        46       Was that consistent with your understanding as to the role

        47       of the DFAT office in Canberra?
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         1       A.   Yes.

         2

         3       Q.   By "not appear to infringe the UN sanctions", what did

         4       you understand that to include?

         5       A.   It means that we were only the first sieve, we're not

         6       undertaking, in forwarding it, that it doesn't infringe;

         7       we've satisfied ourselves, but the UN may yet determine

         8       that there's an infringement, may yet identify one.  So we

         9       satisfied ourselves that it was consistent with the regime,

        10       but we didn't undertake or promise to any Australian

        11       company that, in forwarding it to the UN, we were

        12       guaranteeing in any way that it didn't infringe the UN

        13       sanctions regime, in terms of their being able to proceed

        14       with the export.

        15

        16       Q.   I want to show you a folder of documents.  These

        17       documents have been marked as "secret".  You understand

        18       that, in answering my questions in relation to these

        19       documents, you're obliged not to reveal the source of any

        20       information that appears in the documents or the substance

        21       of any information that appears in the documents?

        22       A.   Yes.

        23

        24       MR HOWE:   Commissioner, I wonder if I might seek a

        25       refinement of that instruction to the witness consistent

        26       with the Commissioner's ruling; namely, that the witness be

        27       questioned in a manner which doesn't elicit any information

        28       concerning the contents at all, whether a matter of

        29       substance or otherwise.

        30

        31       THE COMMISSIONER:   Yes.

        32

        33       MR AGIUS:   Q.   You understand that?

        34

        35       MR LACAVA:   Can I ask whether or not the witness has

        36       clearance to look at these documents, security clearance?

        37

        38       MR AGIUS:   She does.

        39

        40       MR LACAVA:   She's been given the security clearance, has

        41       she?

        42

        43       MR AGIUS:   Each of these witnesses has the clearance

        44       that's necessary for them to undertake the task that occurs

        45       in the witness box.

        46

        47       MR LACAVA:   Thank you.
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         1

         2       MR AGIUS:   Q.   Ms Drake-Brockman, in preparing to give

         3       evidence before this inquiry, you have seen each of the

         4       documents in that folder?

         5       A.   I believe so, yes.

         6

         7       Q.   Prior to that occasion, had you ever seen any of those

         8       documents whilst you were employed by DFAT?

         9       A.   No.

        10

        11       Q.   Prior to that occasion did you ever become aware of

        12       the content or the substance of any of those documents

        13       whilst you were employed with DFAT?

        14       A.   There were two to which my answer is yes.

        15

        16       Q.   Would you turn them up, please?

        17

        18       THE COMMISSIONER:   Just give us the tab number, please.

        19

        20       THE WITNESS:   I thought they would be 6 and 8, but these

        21       aren't consistent with - yes, 6, on the second page, second

        22       paragraph on that page, from halfway down, that information

        23       was in the public domain and somehow, by osmosis, I had

        24       picked up - I was aware of aspects of that second half of

        25       the paragraph.

        26

        27       MR AGIUS:   Q.   Were you aware of it in connection with

        28       AWB?

        29       A.   Yes.

        30

        31       MR AGIUS:   That's a matter that I don't believe I can take

        32       up further in public session, Commissioner.

        33

        34       Q.   What's the second document?

        35       A.   Number 8, the first sentence of the summary was in the

        36       public domain.  I was aware of it.

        37

        38       Q.   Were you aware of it in connection with any suspicion

        39       or suggestion of breach of sanctions by AWB Limited?

        40       A.   Absolutely not.

        41

        42       Q.   I take you back to tab 6.  You've identified some

        43       material on the second page, in the second paragraph - in

        44       the second half of the second paragraph - is that right?

        45       A.   That's right.

        46

        47       Q.   Were you aware of that information in connection with
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         1       any suspicion or suggestion of breach of sanctions by AWB

         2       Limited?  If you can't answer yes or no, just say so.

         3       A.   I know exactly what my answer is.  To the extent that

         4       it was relevant, I've covered it in my stat dec.  It was in

         5       the public domain.  I can show you where I've covered it.

         6

         7       Q.   No, you can't do that.

         8

         9       MR AGIUS:   Mr Commissioner, subject to that one matter

        10       that I'd like to consider over the adjournment, that

        11       completes the examination of this witness.  We'll have to

        12       have you back on Monday, I'm afraid, Ms Drake-Brockman.

        13       Mr Commissioner, might Ms Drake-Brockman stand down?

        14

        15       THE COMMISSIONER:   Yes, thank you.  Would you make your

        16       diary available to the Commission?

        17

        18       THE WITNESS:   Yes.

        19

        20       MR AGIUS:   We have eight further statements from present

        21       and past officers or employees of the Commonwealth.  I

        22       tender them and ask that they be marked as confidential

        23       exhibits.  We're in a position to provide copies of them to

        24       those with authorisation to appear.  We ask that those

        25       copies be subject to a non-publication order and we ask

        26       that that order be respected.  The purpose of passing the

        27       documents out at this time is so that my learned friends

        28       and those with authorisation to appear can have an

        29       opportunity of reading them and that they might notify in

        30       advance whether they have any applications to cross-examine

        31       these witnesses, so that appropriate arrangements can be

        32       made, if those applications are acceded to, and we'll be

        33       able to deal with it expeditiously when those witnesses are

        34       available.   I hand the statements up with a schedule.

        35

        36       THE COMMISSIONER:   I shall mark the list of statutory

        37       declarations as confidential exhibit 218C.  The statutory

        38       declarations themselves will be confidential exhibits 219C,

        39       226C inclusive.  I make a non-publication order pursuant to

        40       section 6D in respect of confidential exhibits numbers 218C

        41       to 226C inclusive, on the basis that that confidentiality

        42       will be lifted only when those documents are tendered as

        43       public exhibits or the persons referred to as the

        44       declarants are called as witnesses.  There is to be no

        45       dissemination of those documents prior to that time.

        46

        47       MR AGIUS:   Mr Commissioner, would you extend that
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         1       non-publication order to any copies of those documents that

         2       are provided to those with authorisation to appear?

         3

         4       THE COMMISSIONER:   Yes, I do that.

         5

         6       EXHIBIT #218C LIST OF STATUTORY DECLARATIONS

         7

         8       EXHIBIT #219C STATUTORY DECLARATION

         9

        10       EXHIBIT #220C STATUTORY DECLARATION

        11

        12       EXHIBIT #221C STATUTORY DECLARATION

        13

        14       EXHIBIT #222C STATUTORY DECLARATION

        15

        16       EXHIBIT #223C STATUTORY DECLARATION

        17

        18       EXHIBIT #224C STATUTORY DECLARATION

        19

        20       EXHIBIT #225C STATUTORY DECLARATION

        21

        22       EXHIBIT #226C STATUTORY DECLARATION

        23

        24       MR LACAVA:   Commissioner, can we assume that the

        25       non-publication order will permit us to publish it to our

        26       clients to get instructions?

        27

        28       MR AGIUS:   Yes, but not the press.

        29

        30       THE COMMISSIONER:   That comment by Mr Agius was not made

        31       in jest.

        32

        33       MR LACAVA:   I'm not quite sure why it was made to me, sir.

        34

        35       MR AGIUS:   It was made generally.  I wasn't directing it

        36       to you personally, Mr Lacava.

        37

        38       MR LACAVA:   Well, I am grateful for that indication,

        39       Mr Agius.  I have got no idea what you're speaking of.

        40

        41       THE COMMISSIONER:   Very well.  We'll adjourn until 10am on

        42       Monday.

        43

        44       AT 4.20PM THE COMMISSION WAS ADJOURNED

        45       TO MONDAY, 20 MARCH 2006 AT 10AM

        46

        47
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