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         1       MR AGIUS:   Mr Commissioner, I had tendered United Nations

         2       Security Council Resolution 1454, which was dated December

         3       2002 and became exhibit 568.  Those assisting me have

         4       located resolution 1409, which is dated 14 May 2002 and

         5       applied from May of 2002 until December of 2002.  We have

         6       printed it and I tender it.  It's UNO.0009.0346.  We have

         7       some copies for distribution.

         8

         9       EXHIBIT #571 UNITED NATIONS SECURITY COUNCIL RESOLUTION

        10       1409, DATED 14/5/2002, BARCODED UNO.0009.0346

        11

        12       MR AGIUS:   On Tuesday of this week the Commonwealth,

        13       representing the Australian Intelligence Community, made an

        14       application for secrecy in respect of some documents.

        15       Mr Commissioner, you have considered that application.  I

        16       now tender a copy of the submissions of the Commonwealth,

        17       barcoded GOV.0003.0001, and ask that they be marked as a

        18       public exhibit.

        19

        20       EXHIBIT #572 SUBMISSIONS OF THE COMMONWEALTH IN RELATION TO

        21       APPLICATION FOR SECRECY IN RESPECT OF SOME DOCUMENTS,

        22       BARCODED GOV.0003.0001

        23

        24       MR AGIUS:   I have copies for distribution.  The inquiry

        25       has received a statutory declaration of Brendan Charles

        26       Hammer of the Office of National Assessments in support of

        27       the claim to have those documents marked secret.  This

        28       statutory declaration is available as a public document.

        29       It's dated Canberra, 14 March 2006.  We received the

        30       original of this statutory declaration last night.  I

        31       tender it.  It's not yet barcoded, but there are copies of

        32       it available as a public exhibit.

        33

        34       EXHIBIT #573 STATUTORY DECLARATION OF BRENDAN CHARLES

        35       HAMMER OF THE OFFICE OF NATIONAL ASSESSMENTS,

        36       DATED 14/3/2006

        37

        38       MR AGIUS:   Mr Commissioner, as you are well aware, we have

        39       been waiting, consequent upon your invitation to the

        40       Commonwealth, for the Commonwealth to present a

        41       distillation of the documents which have been marked as a

        42       secret exhibit.  That invitation was extended on Tuesday.

        43       In the meantime, Mr Commissioner, those assisting you have

        44       prepared a proposed distillation of those documents.  I

        45       have it and I propose to make it available to my learned

        46       friend Mr Howe for his consideration and, more

        47       particularly, for the consideration of the Commonwealth on
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         1       the issue of whether or not it, as a summary of those

         2       documents, does not breach any matter of public interest

         3       immunity or national security.  This is a document of those

         4       assisting you, Mr Commissioner.  I have only one copy.  I

         5       have initialled it and dated it.  I do not propose to

         6       tender it, because I'm not yet informed as to whether or

         7       not it does raise matters of public interest immunity or

         8       secrecy.  I would propose to pass it to my learned friend

         9       Mr Howe for consideration in that regard.  I ask my learned

        10       friend Mr Wigney to effect that.

        11

        12       THE COMMISSIONER:   Mr Howe, two days have now passed since

        13       I sought a document from you such as that.  I really think

        14       we should have a response very soon, so I'd ask you to let

        15       me have a response to this by 2 o'clock today.

        16

        17       MR HOWE:   May it please you, Commissioner, I'll pass that

        18       on.  I'm reasonably optimistic that we can meet the

        19       deadline, Commissioner, that you proposed.

        20

        21       MR AGIUS:   Mr Commissioner, I call Mr Donald Cuddihy.

        22

        23       MR LACAVA:   May I raise a housekeeping matter with you,

        24       Commissioner.  On Friday I sought your leave to delay

        25       giving notice as to whether or not we would require

        26       Mr Lyons and Mr Harley from BHP for cross-examination.  I

        27       think I indicated to you that I would give that notice by

        28       tomorrow.  Could I seek your indulgence until Monday?

        29

        30       THE COMMISSIONER:   Does that cause any problems, Mr Agius?

        31

        32       MR AGIUS:   I expect that both Mr Harley and Mr Lyons

        33       reside somewhere within Australia.  Might we make some

        34       inquiries in that regard?  We had put them on hold, I

        35       think, until the end of this week.

        36

        37       THE COMMISSIONER:   Yes, I think they both live in

        38       Melbourne, don't they?

        39

        40       MR LACAVA:   I think they're both from Melbourne, sir.  It

        41       is just that we haven't had a chance to get through all the

        42       material yet.

        43

        44       MR AGIUS:   It doesn't cause those assisting you any

        45       problems, it's just a question of the availability of those

        46       witnesses.

        47
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         1       MR FORREST:   Commissioner, on a similar housekeeping

         2       matter, could I indicate that we have requested Mr Twisk

         3       for cross-examination provisionally.  We understand that he

         4       is resident in Geneva and we no longer persist with that.

         5

         6       THE COMMISSIONER:   In Geneva?

         7

         8       MR FORREST:   Yes, Geneva.  We have about four questions

         9       for him, so we'll let it go.

        10

        11       THE COMMISSIONER:   Thank you.

        12

        13       MR FORREST:   The other matter, sir, is that I've been

        14       speaking to my learned friend Mr Barker overnight.  I

        15       understand that he wishes to address the Commission with

        16       submissions as to your order.

        17

        18       THE COMMISSIONER:   Yes, I received this morning some

        19       submissions from Mr Barker.

        20

        21       MR FORREST:   I think he wishes to address argument orally

        22       at some stage.  I wasn't sure that the Commission had

        23       received those submissions.

        24

        25       THE COMMISSIONER:   Yes, I saw them for the first time this

        26       morning.  Now that you have available as a public

        27       submission the submissions of the Commonwealth, which I

        28       took into account, and you have my reasons and you have the

        29       public affidavit in support, it's appropriate that if

        30       anyone wishes to put any further submissions to me in

        31       relation to orders I made, they should now do so.  So I

        32       will hear any oral submissions that people wish to put to

        33       me at 10am tomorrow morning, but, in the meantime, I would

        34       ask that I have any written submissions which would ground

        35       those oral submissions by 9am tomorrow morning.  I have

        36       those from Mr Barker.  I can circulate those if necessary.

        37

        38       MR AGIUS:   I call Mr Cuddihy.

        39

        40       <DONALD JAMES CUDDIHY, affirmed:                  [10.21am]

        41

        42       <EXAMINATION BY MR AGIUS:

        43

        44       MR AGIUS:   Q.   Might we have your full name, please,

        45       Mr Cuddihy?

        46       A.   My full name is Donald James Cuddihy.

        47
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         1       Q.   And you appear here today in answer to a notice

         2       requiring your attendance?

         3       A.   I understand that to be the case, yes.

         4

         5       Q.   Mr Cuddihy, we have two statutory declarations from

         6       you.  The first is dated 20 January 2006.  Could we bring

         7       up, please, DFT.0013.0149.  That's the first page of your

         8       first statutory declaration?

         9       A.   Yes, it appears to be.

        10

        11       Q.   It's initialled by you at the bottom.

        12       A.   Correct.

        13

        14       Q.   We'll just scroll down.

        15       A.   Yes.

        16

        17       Q.   If we go to the last page, 0151, is that your

        18       signature, Mr Cuddihy?

        19       A.   That certainly appears to be my signature, Mr Agius.

        20

        21       Q.   Do you say that the contents of that statutory

        22       declaration are true and correct to the best of your

        23       knowledge and belief?

        24       A.   I do.

        25

        26       MR AGIUS:   Mr Commissioner, it has been marked as a

        27       confidential exhibit.  I tender it as a public exhibit.

        28

        29       EXHIBIT #574 FIRST STATUTORY DECLARATION OF DONALD JAMES

        30       CUDDIHY, DATED 20/1/2006, BARCODED DFT.0013.0149

        31

        32       MR AGIUS:   Q.   We have a second statutory declaration

        33       from you, Mr Cuddihy.  Could we bring up, please,

        34       DFT.0013.0616.  This is dated 9 March 2006.  That's the

        35       first page, and you'll see at the bottom what appears to be

        36       your signature.

        37       A.   Yes.

        38

        39       Q.   If we go to 0619, do you see your signature on that

        40       page?

        41       A.   Yes, correct.

        42

        43       Q.   Do you say that the contents of that statutory

        44       declaration are true and correct to the best of your

        45       knowledge and belief?

        46       A.   I do, Mr Agius.

        47
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         1       EXHIBIT #575 SECOND STATUTORY DECLARATION OF DONALD JAMES

         2       CUDDIHY, DATED 9/3/2006, BARCODED DFT.0013.0616, TOGETHER

         3       WITH ANNEXURES

         4

         5       THE COMMISSIONER:   There are annexures to that document.

         6

         7       MR AGIUS:   There are annexures, Mr Commissioner, and I

         8       include those annexures in that tender.

         9

        10       THE COMMISSIONER:   Yes.

        11

        12       MR AGIUS:   They are referred to in the statutory

        13       declaration.

        14

        15       MR JUDD:   Commissioner, we were asked to consider whether

        16       there was anything in those annexures, insofar as they

        17       emanate from the AWB, that might give rise to a

        18       confidentiality claim.  We don't think so.  The only

        19       qualification is in respect of some attachments to emails

        20       that don't seem to have been included as additional

        21       documents, but insofar as we've reviewed the documents

        22       attached, we have no claim.

        23

        24       THE COMMISSIONER:   Thank you.  There's also a statement to

        25       the IIC --

        26

        27       MR AGIUS:   Yes, we do have a summary of an interview that

        28       was conducted by members of the IIC and yourself on 2 March

        29       2005.  Could we bring that up, please, DFT.0001.0352.  Is

        30       that a document that you've seen in the course of preparing

        31       to give evidence for this inquiry, Mr Cuddihy?

        32       A.   It is, Mr Agius.

        33

        34       Q.   What do you say about that document as a summary of

        35       the interview?  Do you accept it as an accurate summary?

        36       A.   It's broadly accurate, but possibly not completely

        37       comprehensive.  There's nothing in there that I would say

        38       is completely wrong.

        39

        40       Q.   When you were interviewed by the IIC, were you doing

        41       your best to be truthful and frank?

        42       A.   Oh, absolutely.

        43

        44       Q.   Do you say that, to the extent that this summary

        45       represents matters of fact emanating from you, it's true

        46       and correct to the best of your knowledge and belief?  I

        47       don't want to bind you to this unless you are satisfied.
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         1       Do you want an opportunity to read it?

         2       A.   I have read it.  As I say, it's largely correct.  I

         3       think a few things - I mean, they did have a tape-recording

         4       of this, which would be, of course, more accurate, but it's

         5       largely correct.

         6

         7       MR AGIUS:   I'll tender it on that basis, Mr Commissioner.

         8

         9       EXHIBIT #576 SUMMARY OF INTERVIEW BETWEEN MEMBERS OF THE

        10       IIC AND MR CUDDIHY ON 2/3/2005, BARCODED DFT.0001.0352

        11

        12       MR AGIUS:   Q.   Mr Cuddihy, I take it that during the

        13       relevant period - and from your point of view you commenced

        14       working in the Middle East and East Africa branch in late

        15       September 1999 and you ceased working on Iraq-related

        16       issues in either late 2002 or early 2003, so I'll refer to

        17       that as the relevant period so far as you're concerned.

        18       A.   Can I make a comment, please, Mr Agius?

        19

        20       Q.   Yes.

        21       A.   I commenced working in the branch in 1999.  I was

        22       initially the acting director of the Africa section, so I

        23       didn't start working on middle eastern issues - I think it

        24       was in February 2000.

        25

        26       Q.   So would you say that it was not until February of

        27       2000 that you worked on matters relating to Iraq?

        28       A.   Correct, yes, that's to the best of my recollection.

        29

        30       Q.   Did you cease working on those matters - that is, on

        31       Iraq-related issues - in late 2002 or early 2003?

        32       A.   I think it was probably early 2003, possibly as late

        33       as March, April of that year - I couldn't be completely

        34       precise - and there was sort of a gradual handover of Iraq

        35       issues from myself to the Iraq task force.  So there wasn't

        36       a specific date when I stopped working on Iraq, and I

        37       would, I recall - from time to time I'd give members of the

        38       Iraq task force a bit of advice on how we used to do

        39       things, that sort of stuff.  So I didn't completely stop on

        40       Iraq and have nothing further to do, but I was sort of

        41       shaded out, perhaps is the best way of putting it.

        42

        43       Q.   Perhaps you can tell us a little of what you know of

        44       the Iraq task force.  It was established in 2002.  Can you

        45       recall approximately when?

        46       A.   Certainly in the second half of the year.  I'd be

        47       guessing as to an exact date, but I'd say it was September,
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         1       October, something like that.

         2

         3       Q.   Was this a dedicated group within DFAT, dedicated to

         4       handling Iraq-related issues?

         5       A.   It was dedicated to handling Iraq-related issues, but,

         6       as I recall, initially the issues were shared between both

         7       the Iraq task force and the Middle East section, so whilst

         8       the Iraq task force only did Iraq stuff, we also did a

         9       little bit of Iraq stuff as well, and I think the

        10       Oil-for-Food Program involvement was one of those.  The

        11       sort of trade-related stuff remained in the section.

        12

        13       Q.   Did it have a charter?

        14       A.   As in a written charter or --

        15

        16       Q.   Either written or one which was understood?

        17       A.   The task force?

        18

        19       Q.   Yes.

        20       A.   It would be hard for me to comment on that, because I

        21       wasn't actually a member of the task force, so I was aware

        22       it was established, obviously, but presumably it would have

        23       been some sort of duty statement or --

        24

        25       Q.   Was it your understanding that it was to deal with all

        26       Iraq-related issues that came across DFAT's desk?

        27       A.   Not when it was first established.  There was a big

        28       increase in the amount of work relating to Iraq from about

        29       the middle of 2002, and I think the Iraq task force was

        30       established to deal with the increasing number of issues

        31       relating to Iraq.

        32

        33       Q.   Well, within its purview were there duties associated

        34       with the issue of permissions to export?

        35       A.   No, my recollection is that that particular function -

        36       the relationship of the department to the Oil-for-Food

        37       Program - remained in the Middle East section for quite

        38       some time after the Iraq task force was established.

        39

        40       Q.   Would that be for the whole of 2002?

        41       A.   I can't recall exactly, but I think - I'm pretty sure

        42       it would have been.  It was probably early 2003 that that

        43       stuff began - it was probably one of the last tasks to be

        44       transferred to the Iraqi task force.

        45

        46       Q.   I want to ask you about your understanding of the role

        47       of the Department of Foreign Affairs and Trade in what I
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         1       will call the approval process of contracts.  Let's speak

         2       of contracts for the sale of wheat to Iraq under the

         3       Oil-for-Food Program during your time, which would be

         4       February 2000 through until about March or April of 2003.

         5       We understand from the evidence so far that in respect of

         6       any particular deal there would be a contract, which I

         7       might call the AWB contract, emanating from AWB and

         8       relating to both sale of a particular quantity of wheat for

         9       delivery during a particular period at a designated price.

        10       We also understand that there would be an Iraqi contract

        11       relating to that same quantity of wheat, that same period,

        12       the same price, and, as we understand it, those contracts

        13       would be submitted to DFAT in Canberra for transmission to

        14       the United Nations.  Now, am I right so far?

        15       A.   That's correct, Mr Agius, yes.

        16

        17       Q.   You deal with this in your statutory declaration, but

        18       briefly.  Do you have copies of your statutory

        19       declarations?

        20       A.   I do.

        21

        22       Q.   You deal with it in your first statutory declaration

        23       commencing at paragraph 7.  May we take it that you

        24       understood that it was the responsibility of the minister

        25       to ensure, prior to issuing a permission to export, that

        26       the exportation of the wheat would not be in contravention

        27       of Australia's international obligations?

        28       A.   That's my understanding, yes.

        29

        30       Q.   As we understand it, by February 2000 permissions to

        31       export were issued on a ship-by-ship basis, so that a

        32       contract for wheat might be a contract for - let me choose

        33       hypothetically - 500,000 tonnes that would be shipped in

        34       various portions over a period of time within the contract

        35       period, sometimes within a period where there had been an

        36       approved extension, but in relation to each shipment the

        37       practice at DFAT was to require an application for a

        38       permission to export; is that your understanding?

        39       A.   That's correct, yes.

        40

        41       Q.   And that a permission to export would issue on a

        42       ship-by-ship basis?

        43       A.   I think the reason for that was that the permission

        44       had to be shown to the Customs department so that they'd

        45       release the shipment, so each ship load going out needed a

        46       document to demonstrate that it was approved, or - yes,

        47       that it wasn't in violation of sanctions.
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         1

         2       Q.   You say in your statement:

         3

         4            DFAT Canberra had no role in approving the

         5            applications sent by AWB or any of the

         6            other companies that wished to trade with

         7            Iraq.  We did, however, check that all

         8            sections of the application form had been

         9            completed and that the form was accompanied

        10            by the appropriate contract and any

        11            relevant supporting material.

        12

        13       Now, the application form to which you refer, was that an

        14       application form that was available from the UN web site?

        15       A.   Yes, it was.  I think there was also a copy on the

        16       DFAT web site, although I couldn't be 100 per cent sure of

        17       that.

        18

        19       Q.   So there was a check that that form had been

        20       accurately completed; is that right?

        21       A.   That's correct, yes.

        22

        23       Q.   Not just that it had been completed, but that it had

        24       been accurately completed?

        25       A.   Well, that all the questions on the form had been

        26       filled in.

        27

        28       Q.   Was that check a check which included a comparison of

        29       the contract material - that is, the data that one could

        30       see on the contract - with that which had been entered on

        31       the form?

        32       A.   Only to the extent that there might have - I think the

        33       form had possibly information that wasn't on the contract.

        34

        35       Q.   The form included the price per tonne and other

        36       information which one could glean from the contract.  To

        37       the extent to which it did reflect material that was

        38       available on the contract, did DFAT conduct, to your

        39       knowledge, any checking process to ensure that the contract

        40       and the form were consistent, one with the other?

        41       A.   I really need to recheck.

        42

        43       Q.   May we take it that you from time to time conducted

        44       this operation yourself, the checking of the application

        45       forms?

        46       A.   Oh, yes, certainly.

        47
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         1       Q.   And, to the extent to which you did, the checking of

         2       the contracts that were sent under the cover of the

         3       application forms?

         4       A.   I can recall I basically checked that the contract

         5       related to the form, that they hadn't, say, inadvertently

         6       sent, say, a contract for a sale to Iran or that they

         7       hadn't sent an earlier contract for Iraq.  I used to check

         8       that the volume of the wheat was the same.

         9

        10       Q.   Did you check to see whether or not any of the terms

        11       of the contract as you had it - here I'm speaking of the

        12       written contract - might themselves be in breach of UN

        13       sanctions, and I'm speaking here of the wheat contracts?

        14       A.   No, I didn't do that.  We didn't have the competence

        15       to do that, nor the remit.  That was the job of the UN

        16       Security Council.

        17

        18       Q.   Was that a matter of policy within DFAT, or was it a

        19       matter of your own choosing?

        20       A.   I understood that - when you say "policy", I guess our

        21       policy was to do what the UN asked, which was to provide

        22       them with the documentation they requested.

        23

        24       Q.   Did you consider that, as DFAT was an Australian

        25       department, it had some responsibility to check to ensure

        26       that the contracts on their face did not breach UN

        27       sanctions?

        28       A.   Sorry, could you repeat that question, please,

        29       Mr Agius?

        30

        31       Q.   Did you consider that, as DFAT was an Australian

        32       department, it had some responsibility to ensure that the

        33       contracts on their face did not breach UN sanctions?

        34       A.   Well, the UN were the ones who had to determine that.

        35       We couldn't make the determination on their behalf.  If it

        36       was a breach of UN sanctions, that would be determined by

        37       the UN Security Council and not by the Department of

        38       Foreign Affairs and Trade.

        39

        40       Q.   Well, was that view a view upon which you had been

        41       instructed at DFAT, or was it a view that you yourself had

        42       formed independently of any departmental policy or

        43       instruction?

        44       A.   I can't recall exactly what instructions I had on

        45       dealing with the Oil-for-Food contracts.  I think, like a

        46       lot of jobs in DFAT, you just learn as you go; you pick it

        47       up from your colleagues, you ask what the appropriate
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         1       processes are.  But I understood that our role was to

         2       provide the requested documentation to the UN, any other

         3       information they asked for, and not to take a contract any

         4       further until it was approved by the UN and --

         5

         6       Q.   Well, were you aware - my apologies, I didn't mean to

         7       cut you off.  I'm just having some trouble hearing you.

         8       A.   No, you're right.

         9

        10       Q.   Were you aware that during the relevant period,

        11       February 2000 to, say, March, April of 2003, it was a

        12       breach of the UN sanctions for an Australian company to pay

        13       money in currency other than dinars to any Iraqi entity; in

        14       other words, to pay money to an Iraqi entity in US dollars

        15       or Euros?

        16       A.   Unless it had UN approval, I presume something like

        17       that would be a breach of sanctions, yes.

        18

        19       Q.   Hypothetically, if you had seen a written contract

        20       during the course of your checking of application forms and

        21       contracts, and the written contract between the AWB and the

        22       IGB had provided a term which was that the AWB pay an

        23       amount in foreign currency to the IGB, which could be

        24       interpreted in itself as a breach of sanctions, would you

        25       have passed that application and that contract on to the UN

        26       nonetheless?

        27       A.   I'm sorry, if you could repeat the question, please?

        28

        29       Q.   I'm giving you a hypothetical example.

        30       A.   Yes.

        31

        32       Q.   You're at your desk, there's an application form

        33       accompanying an AWB contract.  The AWB contract provides in

        34       terms that the AWB is to pay a cash amount in a foreign

        35       currency, US dollars or Euros, to an Iraqi entity - let's

        36       say $12 or $15 a tonne - and it was apparent to you that

        37       that was a breach of sanctions, you either suspected it was

        38       a breach of sanctions or you formed the view that it was a

        39       breach of sanctions.  Would you nonetheless have processed

        40       such an application and sent it on to the United Nations

        41       without more?

        42       A.   No, I would have sought advice from my supervisor or

        43       from other people on how I should deal with something like

        44       that.  You know, if I clearly saw something that I was

        45       uncomfortable with, I would have sought advice on how to

        46       deal with it.

        47
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         1       Q.   What would be the source of your discomfort in my

         2       hypothetical example?

         3       A.   Well, you're saying that the AWB was paying money to

         4       an Iraqi company, or --

         5

         6       Q.   An Iraqi entity?

         7       A.   An Iraqi entity.

         8

         9       Q.   Would that have been a source of discomfort for you in

        10       February 2000, up until early 2003, if you'd seen that in a

        11       written document, being a contract between AWB and the IGB?

        12       A.   Well, if the contract was to be - if it was set out

        13       transparently in the contract and I knew the contract was

        14       going to the UN, I'd assume that the UN would be in a

        15       position to adjudicate on it, but if I saw something that

        16       didn't accord with my understanding of the Oil-for-Food

        17       Program, I would have sought advice on how to deal with it,

        18       you know, should we draw this to the UN's attention.

        19

        20       Q.   Or should you process it at all without further

        21       inquiry of the AWB?  Would you have considered that?

        22       A.   My initial reaction in a situation like that would be

        23       to seek the advice of my superiors, "How do I deal with

        24       this?  I haven't seen this sort of thing before, what would

        25       you suggest?"

        26

        27       Q.   I'm not suggesting that my hypothetical example

        28       actually ever occurred during the time that you were

        29       perusing these contracts; you understand?

        30       A.   Yes, I think you've made that pretty clear.

        31

        32       Q.   We have a print of the DFAT web site for January 2001

        33       as part of exhibit 49.  I wonder if we could bring up

        34       RRP.0001.0048.  You will see that the print that we have

        35       indicates that that page was last modified on 25 January

        36       2001 and the print was actually taken on 2 October 2001.

        37       A.   I can see the reference to January 25 2001.  I can't

        38       see the reference to you said October - oh, I can see that

        39       down the bottom, yes.

        40

        41       Q.   Let me provide a copy of it to you.  It might be a

        42       little quicker.  We'll still bring up the pages.  You'll

        43       see in the first paragraph, second sentence:

        44

        45            The information below is largely sourced

        46            from the UN's Office of the Iraq Program

        47            web site...
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         1

         2       And there's a reference to that web site?

         3       A.   Correct.

         4

         5       Q.   That accords with your understanding of the way in

         6       which the DFAT web site was constructed; that it was

         7       largely based upon information that was available from the

         8       UN Office of the Iraq Program, insofar as it related to

         9       exporting to Iraq?

        10       A.   Essentially, yes.  I mean, they set the guidelines for

        11       dealing with the program and we followed those guidelines.

        12

        13       Q.   Then if we go to page 0051, which is marked page 4 of

        14       15 on this exhibit --

        15       A.   Yes, I can see that.

        16

        17       Q.   -- there's a subheading "Exporting to Iraq - Current

        18       Procedures" --

        19       A.   Yes.

        20

        21       Q.   -- and it speaks for itself.  If we go over the page,

        22       to 0052, there is a reference to the permission:

        23

        24            All exports to Iraq from Australia must be

        25            granted permission to export by the

        26            Minister for Foreign Affairs (or his

        27            delegate), who must be satisfied that the

        28            export of goods to Iraq will not infringe

        29            the international obligations of Australia.

        30

        31       Then there is a reference to the UN Security Council

        32       resolutions governing exports to Iraq.

        33       A.   Yes, I can see that.

        34

        35       Q.   Then if I could take you to page 8 of 15, if we could

        36       bring up 0055, towards the bottom of that page "Outline of

        37       the process required to export to Iraq under UNSCRs

        38       986/1330".  Traders proposing to export are advised to

        39       consult the UN's distribution plan?

        40       A.   Correct.

        41

        42       Q.   There's a hotlink to that plan, if you go over the

        43       page?

        44       A.   Yes.

        45

        46       Q.   "Conclude the appropriate contractual arrangements"?

        47       A.   Mmm-hmm.



            .16/3/06 (47)              4645     D J CUDDIHY (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   Next dot point:

         3

         4            . attach this contractual documentation to

         5            a completed UN "Notification or Request to

         6            Ship Goods to Iraq" form...

         7

         8       And there's a hotlink to that?

         9       A.   Correct.

        10

        11       Q.

        12            . return the form to the Iraq Desk Officer,

        13            Middle East Section, Department of Foreign

        14            Affairs...

        15

        16       I take you to the next paragraph:

        17

        18            DFAT, once satisfied that the form has been

        19            properly completed and that the transaction

        20            does not appear to infringe the UN

        21            sanctions regime, will submit the form and

        22            documentation to the UN Sanctions Committee

        23            in New York.

        24

        25       Was that your understanding of your function in checking

        26       the notification or request to ship goods form and the

        27       contract, that you had to be satisfied that the form had

        28       been properly completed and that the transaction did not

        29       appear to infringe the UN sanctions regime.

        30       A.   Probably, no, not my precise understanding.  Well, it

        31       depends what you call "appear to infringe the UN sanctions

        32       regime".

        33

        34       Q.   Well, the word "appear" is in italics.

        35       A.   Yes.  I mean, we couldn't make a precise

        36       determination.  I do recall one thing I used to check for

        37       was whether the goods - one of the things that had to be

        38       entered on to the application form, or the notification

        39       request form, was a thing called - I think it was a sector

        40       item code, which was actually a reference to the

        41       distribution plan.  I used to check that that appeared to

        42       be a valid number and that the goods in question did appear

        43       on the distribution list.

        44

        45       Q.   Well, perhaps we might bring up such a form.  I'll

        46       choose one at random during the period when it's likely

        47       that you were undertaking this type of work from one of the
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         1       three volumes of approval documents that we have tendered.

         2       This is one addressed to you.  I wonder if we could bring

         3       up AWB.0111.0316.  It's a fax from Mr Hogan directed to

         4       you?

         5       A.   My name isn't Yousif Abdul Rahman.

         6

         7       THE COMMISSIONER:   We have the wrong number, I think.

         8

         9       MR AGIUS:   Q.   0316?

        10       A.   We have the right one now, yes.

        11

        12       Q.   Do you see it's a fax from Mr Hogan to you of

        13       22 January 2002 --

        14       A.   Correct.

        15

        16       Q.   -- enclosing two copies of a signed Iraq contract with

        17       the AWB, two copies of a signed AWB contract with the IGB

        18       and two copies of a UN notification to ship goods to Iraq,

        19       and the indications are that the submissions are for two by

        20       identical tonnages contracts completed between Iraq and

        21       AWB --

        22       A.   Correct.

        23

        24       Q.   -- in December 2001.  Then if we go to the next

        25       document, which came under the cover of the fax, 0317, this

        26       is the notification or request to ship goods.

        27       A.   Mmm-hmm.

        28

        29       Q.   Can you indicate, by reference to that document, what

        30       matters on that page you would check?

        31       A.   I'd check the tonnage - well, I'd basically check that

        32       there was something in each field.  I'd check the point of

        33       delivery, that the exporter name appeared to be correct,

        34       that there was something in the receiving company.  And, as

        35       I say, I'd check that there was a sector item code.  I note

        36       in this case there isn't one, but I knew wheat was on the

        37       Iraq - was one of the things on the distribution list, so

        38       probably the sector item code wasn't really necessary in

        39       that case.  It was more of an issue where machinery was

        40       being shipped.

        41

        42       Q.   It would have been obvious to you that this was a

        43       request to ship goods pursuant to and said to be within

        44       Security Council Resolution 986.

        45       A.   Well, under the Oil-for-Food Program, yes.  I see,

        46       you're referring to the check box down the bottom.

        47
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         1       Q.   Yes.  So you would have been aware that you were

         2       dealing with a notification or request under the

         3       Oil-for-Food Program which was governed by Resolution 986?

         4       A.   Correct.

         5

         6       Q.   And that payment was expected to be from the Iraq

         7       account held by the UN - that is, the escrow account?

         8       A.   Oh, correct, yes.

         9

        10       Q.   Then would you check the contract to see, for example,

        11       that the price disclosed in the contract was the same as

        12       the price disclosed on the application form, or the

        13       notification or request form?

        14       A.   I'd probably check the value disclosed and the

        15       quantity, just those two things.  And probably the price.

        16

        17       Q.   I'm sorry?

        18       A.   And probably the price, if it was on the contract.  I

        19       didn't really look closely at the contracts, but certainly

        20       the tonnage and the value of things I checked.

        21

        22       Q.   Well, in performing that task, did you have in mind

        23       that you were performing the task that was set out on the

        24       DFAT web site, that once satisfied that the form had been

        25       properly completed and that the transaction does not appear

        26       to infringe UN sanctions, you would then submit it to the

        27       Mission for transmission to the sanctions committee?

        28       A.   Sorry, if you could repeat the question, please.

        29

        30       Q.   Well, did you have in mind to perform the task that's

        31       set out on page 9 of 15 from the web site?  Once satisfied

        32       that the form had been properly completed, would you

        33       satisfy yourself that the transaction did not appear to

        34       infringe the UN sanctions regime?

        35       A.   I must admit I can't say I really read the stuff on

        36       the web site closely, and I certainly hadn't focused on

        37       that particular paragraph in the past.

        38

        39       Q.   So it may be that when you actually dealt with these

        40       applications and the contracts, you never had in mind to

        41       satisfy yourself that the transaction did not appear to

        42       infringe UN sanctions?

        43       A.   Well, certainly I didn't see that I had the competence

        44       to know that.  I mean, I understood that the UN went

        45       through the contracts on a line-by-line basis.  They

        46       probably had their commercial lawyers who could say whether

        47       this was a standard sort of a thing that you'd have in a
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         1       contract or whether there was something unusual about it.

         2       We certainly didn't have the competence, and it was never

         3       explained to me that that was our role.  Our role was to

         4       make sure that all the documentation which the UN had

         5       requested was given to them in a clear and readable form.

         6       So I was looking for anything obvious.  If there was

         7       something that really stood out, I'd probably  talk to the

         8       boss and say, "What do we do about this?"

         9

        10       Q.   How does that fit with what is said to be what you

        11       said in the course of your IIC interview?  I wonder if we

        12       could bring that up.  It's DFT.0001.0352, exhibit 576.  In

        13       the fourth line of the third paragraph it says:

        14

        15            Mr Cuddihy described the Iran-Iraq Desk as

        16            a "post-office box" to channel information

        17            between Australian companies and the UN.

        18            The Desk also assisted Australian companies

        19            by maintaining a website with relevant

        20            information setting out how companies could

        21            conduct trade under the programme.

        22

        23       Now, you've described what you did, looking out for

        24       anything obvious, but you also say you were not equipped to

        25       look at the contracts closely.  How does that fit with your

        26       description to the IIC that DFAT was a post office box to

        27       channel information?

        28       A.   I think it seems to fit quite well.  I mean, our role

        29       is to get the information which the UN required from

        30       companies to the UN, and if there was anything missing, if

        31       we hadn't provided all the information they needed, or the

        32       company hadn't, they would come back to us and ask for

        33       supplementary information.  Obviously if the form was only

        34       partially complete, if the wrong contract was attached,

        35       we'd probably contact the company and say, "Look, you need

        36       to tell us the port of entry or the name of the company

        37       you're selling it to", that sort of thing.  We try to, you

        38       know, get the information to the UN in a comprehensive and

        39       easily digestible form.  So I'd certainly check that the

        40       documentation that had been provided to me by a potential

        41       exporter was comprehensive and contained everything the UN

        42       wanted.

        43

        44       Q.   At the bottom of that page this statement appears:

        45

        46            Mr Cuddihy was not aware of the specific

        47            details of AWB contracts and was not aware
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         1            of the provision "CIF silos all Iraqi

         2            Governates" on AWB contracts until raised

         3            in questions sent to DFAT by IIC in advance

         4            of the mission to Australia.

         5

         6       In a temporal context, that would mean perhaps not until

         7       early 2005.  Is that an accurate summary of what you said

         8       on that topic?  Is it true, in other words, that you said

         9       to the IIC committee that you were not aware of the

        10       provision "CIF silos all Iraqi Governates"?

        11       A.   I can't remember that specific question or

        12       specifically saying that, but certainly I think it's fair

        13       to say that, you know, I certainly don't recall being aware

        14       of that.

        15

        16       Q.   If we go back to one of the contracts that accompanied

        17       Mr Hogan's fax --

        18       A.   Yes.

        19

        20       Q.   -- AWB.0111.0318, you'll see under the heading

        21       "Shipment" - it may be a little harder to read; can we

        22       enlarge it at all?

        23       A.   No, I can read that.

        24

        25       Q.   It says:

        26

        27            To be shipped during 01 March 2002 to

        28            31 July 2002 subject to receipt of

        29            appropriate U.N. approval.

        30

        31       Then we skip the next two lines and we come to the third

        32       paragraph under this heading:

        33

        34            The cargo will be discharged Free into

        35            Truck to all silos within all Governorates

        36            of Iraq...

        37

        38       In the next line, under "Price", the CIF free in truck

        39       price is set out.  I appreciate you were being asked about

        40       these things by the IIC in March of 2005.  At that time

        41       were you able to bring to mind those portions of an AWB

        42       contract?

        43       A.   No; no.

        44

        45       Q.   Can you recall whether or not, in the course of this

        46       interview with the IIC investigators, they showed you any

        47       example contracts?
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         1       A.   I can't say for sure, but I don't think they did.  I

         2       don't know they showed me the documents.  I can't recall

         3       that.

         4

         5       Q.   Would you have had an understanding in January of

         6       2002 - that's the date of the fax that covered these

         7       contracts that were sent to DFAT - of what "discharged free

         8       into truck to all silos within all governorates of Iraq"

         9       meant?

        10       A.   No, I wouldn't have.

        11

        12       Q.   Would you have had an understanding of what "CIF Free

        13       in Truck" meant?

        14       A.   I'm not even sure I noticed the phrase, Mr Agius.

        15

        16       Q.   Regardless of whether you noticed the phrase, if you

        17       had noticed that phrase, "CIF Free in Truck", would you

        18       have had any understanding as to what it meant?

        19       A.   No, I wouldn't.  I'm still not exactly sure what it

        20       means, I have to say.

        21

        22       Q.   I don't think you're alone in that situation, but

        23       that's an honest description of your state of mind at that

        24       time?

        25       A.   Oh, absolutely, yes.  I mean, I understood that the

        26       AWB's obligation was to get the stuff to Umm Qasr.

        27

        28       Q.   Well, in fairness to you, if we go back to the summary

        29       of your statement to the IIC investigators, DFT.0001.0352,

        30       you said you were not aware of the provision on AWB

        31       contracts until it was raised in questions sent to DFAT by

        32       the IIC, and it records that you said - and I want to ask

        33       you about it:

        34

        35            Because the AWB had been contracting

        36            regularly with Iraq since 1996 and had

        37            great familiarity with the program, DFAT

        38            simply passed the contracts on to the UN.

        39

        40       Is that a true reflection of the way in which you processed

        41       the contracts?

        42       A.   Pretty well.  I mean, I took the view that they

        43       probably knew more about the way the Oil-for-Food Program

        44       operated than I did; they were very experienced users.

        45       They probably didn't certainly need advice on filling out

        46       the form or the general process, but I would, nonetheless,

        47       just quickly check that they hadn't inadvertently forgotten
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         1       to fill in the form, sent in a wrong form, attached a

         2       contract for, you know, trade with Iran instead of Iraq,

         3       and that the numbers in the contract seemed to match the

         4       numbers on the form.  I mean, everyone can make a mistake.

         5       Even if you know what you should be doing, you can always,

         6       you know, inadvertently send the wrong contract or make a

         7       typo, so I checked for those sorts of things very quickly.

         8

         9       Q.   This statement goes on to say:

        10

        11            It was assumed that AWB knew what was

        12            required, given their long history of

        13            involvement with the programme.

        14

        15       That "It was assumed", was that your assumption?

        16       A.   Yes, that was my assumption, that they knew the

        17       process, yes.

        18

        19       Q.   Was that assumption reflective of your understanding

        20       of the opinion of others at DFAT?

        21       A.   Could you repeat that question, I'm sorry?

        22

        23       Q.   Well, did other people share that assumption at DFAT?

        24       A.   I couldn't really comment on what other people thought

        25       at DFAT, I mean, about it.  I mean --

        26

        27       Q.   Not to your knowledge - you're not able to say; is

        28       that what you say?

        29       A.   No.  I mean, I can't say what other people thought.

        30       Certainly I know my colleague Mr Grenenger, who worked on

        31       the desk with me, seemed to - oh, well, I wouldn't like to

        32       comment on what he thought about it, but he obviously knew

        33       that AWB seemed to know the ropes.  They seemed to require

        34       less assistance generally than some of the newer exporters

        35       who we'd often have to spend a bit of time with.

        36

        37       Q.   If we go over the page:

        38

        39            Mr Cuddihy did not recall AWB ever seeking

        40            advice on the issue of inland

        41            transportation, or in relation to the

        42            provisions of any contracts.

        43

        44       A.   Sorry, I can't see that.

        45

        46       Q.   At the top of the page.  I'm just continuing to read

        47       the paragraph.
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         1       A.   I certainly can't recall the issue of inland

         2       transportation being raised, but when that says "in

         3       relation to the provisions of any contracts", that's not

         4       really specific to me.  It could cover a few things.  They

         5       did from time to time have inquiries about, you know,

         6       general things in relation to Iraq.  I don't know what

         7       "provisions of any contracts" means specifically, though.

         8

         9       Q.   But do you today adopt the statement that you did not

        10       recall AWB ever seeking advice on the issue of inland

        11       transportation?  Do you say that was a true statement in

        12       March of 2005, that you had no recollection of AWB ever

        13       seeking that advice?

        14       A.   Absolutely, yes.

        15

        16       Q.   Is that still the state of your recollection, that you

        17       can't recall them ever doing that?

        18       A.   I've given it a lot of thought, Mr Agius, and I can't

        19       recall it at all.

        20

        21       Q.   Is it true that you're not aware of the arrangements

        22       for the transportation of goods within Iraq, and I'll

        23       refine that - is it the case that you were not aware of any

        24       arrangements that the AWB had for the transportation of the

        25       wheat within Iraq?

        26       A.   That's correct.

        27

        28       Q.   Were you even aware that AWB had any obligations in

        29       relation to the transport of the wheat within Iraq?

        30       A.   I understood that any Oil-for-Food - the obligations

        31       of anyone exporting under the Oil-for-Food Program ended

        32       when they got to one of the five designated ports of entry.

        33       That's as far as the contracts went.

        34

        35       Q.   So did you have any understanding that AWB had any

        36       obligation to pay any money to any entity to deliver the

        37       wheat after the wheat had been discharged at Umm Qasr?

        38       A.   No, it was not my - I did not know that that was the

        39       case - sorry, if you can repeat the question?  I may have

        40       been using a double negative there.

        41

        42       Q.   I don't think so, but I'll put the question again.

        43       Did you have any understanding that AWB had any obligation

        44       to pay any money to any entity to deliver the wheat after

        45       the wheat had been discharged at Umm Qasr?

        46       A.   I had no such understanding, Mr Agius.

        47
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         1       Q.   You gained no such understanding by reading the

         2       contracts?

         3       A.   I didn't really read the contracts.  I just checked

         4       the numbers - you know, checked that it appeared to be the

         5       correct contract.

         6

         7       Q.   Let me put it more neutrally:  even though you

         8       processed the contracts in the way in which you've said,

         9       you still did not gain that understanding?

        10       A.   Correct.

        11

        12       Q.   To the best of your recollection, did you have any

        13       conversation with anybody from AWB relating to a Jordanian

        14       trucking company in association with the distribution of

        15       the wheat within Iraq?

        16       A.   I'm certain that I had no such conversation.

        17

        18       Q.   Did you ever see any correspondence between AWB and

        19       DFAT on the topic of Jordanian trucking companies?

        20       A.   I was shown some correspondence by lawyers assisting

        21       the Commission late last year.

        22

        23       Q.   Let me say, aside from what you've done in order to

        24       prepare to give evidence for this inquiry, to the best of

        25       your recollection, did you ever see any such

        26       correspondence?

        27       A.   No.

        28

        29       Q.   You said in your statement to the IIC that you first

        30       became aware of the company Alia Transportation through

        31       questions sent to DFAT by the IIC.  Is that still your

        32       evidence?  It's in the large paragraph, the second

        33       paragraph, on this page that's on the screen.

        34       A.   It was either through those questions or through my

        35       actual interview with the IIC.

        36

        37       Q.   So until that time you'd not heard the name "Alia for

        38       Transportation and General Trade", or "Alia" --

        39       A.   I'm certain that I hadn't.

        40

        41       MR AGIUS:   Mr Commissioner, the request for notification

        42       and the fax and the contract to which I've referred all

        43       form part of the three volumes which are already exhibited.

        44       I won't tender them separately, but they can be found

        45       behind the guide card marked A1111.

        46

        47       Q.   I need to put to you some evidence which we expect
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         1       will come from Ms Drake-Brockman concerning correspondence

         2       with the AWB.  In that regard, I want to first show you the

         3       documents.  If we could bring up, please, exhibit 297,

         4       which is AWB.0173.0261.  Actually, I'll bring up the copy

         5       that we have obtained from DFAT, rather than the copy that

         6       we've obtained from the AWB.  Could we bring up

         7       DFT.0001.0011.  For present purposes, Mr Cuddihy, would you

         8       just ignore the fax tracer line at the top of that page,

         9       which is 30 December 2005.

        10       A.   Yes.

        11

        12       Q.   This document was located within DFAT files, and hence

        13       it bears a DFT barcode.

        14       A.   Yes.

        15

        16       MR AGIUS:   I will tender it, Mr Commissioner.

        17

        18       MR JUDD:   Commissioner, might I note that we've received

        19       seven folders of DFAT material.  We're endeavouring to form

        20       a view about it, but we certainly haven't received

        21       folder 1, and it may be that there isn't a folder 1, which

        22       would contain DFT.0001 documents.  We have 0002.  That

        23       perhaps is a matter that can be addressed in the fullness

        24       of time.  I don't want to hold things up now.

        25

        26       MR AGIUS:   As I understand it, folder 1 was put together

        27       by those assisting you, Mr Commissioner, in the early days,

        28       and it was a selection of documents.  Those documents are

        29       found in their proper chronological place in the other

        30       folders.  So we've not separately produced folder 1, and I

        31       doubt now that I'm in a position to produce folder 1.  It

        32       was just a compilation put together for a particular

        33       purpose of the officer concerned.

        34

        35       MR JUDD:   It's not so much the fact of getting the correct

        36       folder, and I accept what my friend says about the

        37       compilation.  It's apparent when we look at the document

        38       that we have in the chronological set that it's different,

        39       that's all.  Perhaps we can take this up at some other

        40       time.  Certainly it's a different version of the document.

        41

        42       THE COMMISSIONER:   Is the substance the same?

        43

        44       MR JUDD:   The substance is the same, but it appears to be

        45       different.  That just excites our curiosity as to whether

        46       there might be other documents there with some differences

        47       that are in fact material.  I just ask my friend if we
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         1       could address that, that's all.

         2

         3       THE COMMISSIONER:   I think we've seen, during the evidence

         4       of Mr Stott, one or two versions of this, as I recall.

         5

         6       MR JUDD:   Yes.  That would be so, yes.  We make nothing of

         7       the substance in relation to this document.

         8

         9       MR AGIUS:   Can I ask my learned friend whether the

        10       document that he's referring to is barcoded DFT.0003.0198?

        11

        12       MR JUDD:   No, it's correct, and the other one on the

        13       screen of course is 0001.  Yes, this is 0003.0198.

        14

        15       MR AGIUS:   It's the same as the document that's on the

        16       screen, except that it doesn't bear the tracer line and

        17       it's been cut off at the bottom.  I'll make such inquiries

        18       as I can about the provenance of the document 0198.

        19

        20       Q.   Mr Cuddihy, I want you to look at that fax.  You'll

        21       see that at the bottom of that first page, 0011, under the

        22       heading "Confidential", there are the words "Dear Jill"?

        23       A.   Yes, I see that.

        24

        25       Q.   If we go over the page, to 0012, there's the substance

        26       of a letter, ending with the words "Best regards", there's

        27       no signature, and then the words "Charles Stott General

        28       Manager International Marketing"?

        29       A.   Yes, I can see that.

        30

        31       MR AGIUS:   I'll tender that document, Mr Commissioner.

        32

        33       EXHIBIT #577 UNSIGNED FAX FROM MR STOTT, LOCATED WITHIN

        34       DFAT FILES, BARCODED DFT.0001.0011

        35

        36       MR AGIUS:   Could we bring up exhibit 77, WST.0004.0004.

        37       This is a reply to that fax, of 2 November 2000, marked

        38       "Commercial In Confidence", signed by Ms Drake-Brockman.

        39

        40       MR LACAVA:   I object to that question, Commissioner.  The

        41       question is predicated on an assumption that the reply is a

        42       reply to the fax previously shown.  That's not the

        43       evidence.

        44

        45       THE COMMISSIONER:   You'll have to enlighten me, I thought

        46       it was.

        47
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         1       MR LACAVA:   It's a little complicated, but you'll recall,

         2       Commissioner, that there was a signed version of Mr Stott's

         3       fax which is part of exhibit 77 and it's AWB.0106.0109.

         4       When that was tendered, what wasn't tendered with it was

         5       the following document which the Commission has, which is

         6       confirmation of the sending of that fax to the DFAT number,

         7       and that is AWB.0106.0110.  The following document,

         8       AWB.0106.0111, is another copy of the signed Stott fax.

         9

        10       THE COMMISSIONER:   Another copy of 0109?

        11

        12       MR LACAVA:   Yes.  Now, it's wrong, in our respectful

        13       submission --

        14

        15       THE COMMISSIONER:   And are they different?

        16

        17       MR LACAVA:   No, they're not.

        18

        19       THE COMMISSIONER:   Are they different to the one that's

        20       now exhibit 577?  I don't mean the form, I mean the

        21       substance.

        22

        23       MR LACAVA:   Yes.

        24

        25       THE COMMISSIONER:   The words are different?

        26

        27       MR LACAVA:   Yes, the words are different.  So it's wrong,

        28       in our submission - indeed, we would be submitting; I'll

        29       take up time with it later - but we'll be putting to

        30       witnesses, it's important that I perhaps bring this out

        31       now, that the response from Ms Drake-Brockman of

        32       2 November, which is DFT.0001.0013, and which also forms

        33       part of exhibit 77, was indeed a response to the signed fax

        34       from Mr Stott, not the unsigned fax.  To summarise:  it's

        35       wrong, in our submission, for the question to be

        36       predicated --

        37

        38       THE COMMISSIONER:   The unsigned fax from Mr Stott and the

        39       signed fax from Mr Stott you tell me are different in

        40       substance?

        41

        42       MR LACAVA:   Yes.  They're different in words.  There are

        43       many, many clues on a comparison of both documents to show

        44       that the signed response from Ms Drake-Brockman was in fact

        45       a signed response to the one on the screen - sorry, it was

        46       a response to Mr Stott's signed fax, not the unsigned fax.

        47
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         1       THE COMMISSIONER:   Yes.  Well, the signed Mr Stott letter

         2       you tell me is AWB.0106.0109?

         3

         4       MR LACAVA:   Correct, Commissioner.

         5

         6       THE COMMISSIONER:   And you say that the response is now on

         7       the screen?

         8

         9       MR LACAVA:   The response from Ms Drake-Brockman, yes.

        10

        11       THE COMMISSIONER:   Yes, all right.  As I understand it,

        12       within exhibit 77 is a document which was tendered on

        13       31 January 2006, which is WST.0004.0003, which is a signed

        14       letter of Mr Stott.  The next letter is WST.0004.0004, also

        15       part of exhibit 77, which is the signed reply from

        16       Ms Drake-Brockman.

        17

        18       MR AGIUS:   Those documents were sourced from AWB, not from

        19       DFAT.  As I understand it, the evidence from

        20       Ms Drake-Brockman will be that she never saw the document

        21       that we have as WST.0004.0003 - that is, the signed letter

        22       from Mr Stott.  There is evidence, however, as my friend

        23       says, that that document was in fact faxed to DFAT, but

        24       DFAT have not produced to the inquiry the signed Mr Stott

        25       letter.  It's not to be found, as we are told by DFAT, on

        26       their files.  What DFAT does have, however, and what DFAT

        27       has produced to the inquiry, is the document that I had on

        28       the screen --

        29

        30       THE COMMISSIONER:   Which is DFT.0003.0198.

        31

        32       MR AGIUS:   Yes.  And, as I understand it,

        33       Ms Drake-Brockman's evidence will be she never saw a signed

        34       copy of any letter from Mr Stott.  What I'm putting to this

        35       witness is what I expect the evidence from

        36       Ms Drake-Brockman to be, because Ms Drake-Brockman does

        37       give evidence, or will give evidence - it's recorded in her

        38       statutory declaration - of some involvement of Mr Cuddihy

        39       in the preparation of or in the course of the preparation

        40       of the response.  I want to get Mr Cuddihy's evidence in

        41       relation to Ms Drake-Brockman's proposed evidence.  There

        42       is no issue that the signed version of the Mr Stott letter

        43       that we have as part of exhibit 77 - it bears a fax tracer

        44       mark and there's no issue that there is a document which

        45       indicates a confirmation of a fax of a one-page document to

        46       DFAT on that day.  But there is also to be found on the

        47       DFAT file the document which is not signed, and which is
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         1       different to the signed letter of Mr Stott.

         2

         3            I don't mean to infer anything by my question when I

         4       described the letter of 2 November that we see on the

         5       screen as a reply to the unsigned Mr Stott letter.  I don't

         6       mean to infer by that that that's the finding that this

         7       inquiry will ultimately make in relation to the documents,

         8       but that is the evidence as I understand it will be from

         9       Ms Drake-Brockman, and that is the evidence as I understand

        10       will be from DFAT on that point.  It's against that

        11       background that I'm cross-examining this DFAT witness.

        12

        13       MR LACAVA:   Commissioner, I'm relatively happy with that,

        14       if we can move along on that basis.  I rose to my feet

        15       because of the way the question was phrased --

        16

        17       THE COMMISSIONER:   Anyway, we now all understand the

        18       situation.

        19

        20       MR LACAVA:   If the question could be rephrased, because --

        21

        22       MR AGIUS:   I'm happy to rephrase the question.

        23

        24       MR LACAVA:   Thank you.

        25

        26       MR AGIUS:   I think we're all ad idem on the factual issue

        27       here.  I don't mean to be touching upon that factual issue

        28       with this witness.  I also anticipate this witness will say

        29       that he doesn't know anything about this, so he can't

        30       really help us on this factual issue.  That's also in his

        31       statutory declaration.

        32

        33       Q.   The document that you see on the screen, Mr Cuddihy,

        34       is a letter from Ms Drake-Brockman addressing issues in

        35       correspondence from Mr Stott.  My purpose in showing you

        36       the unsigned fax from Mr Stott and this letter is really to

        37       indicate to you that, as the inquiry understands, the

        38       evidence will be they were two documents which emanate from

        39       DFAT - that is, that have been provided to the inquiry -

        40       the unsigned fax was provided to the inquiry from DFAT and

        41       the signed letter from Ms Drake-Brockman was provided to

        42       the inquiry by AWB.  What do you say?  Do you have any

        43       recollection of seeing Ms Drake-Brockman's letter - that

        44       is, part of exhibit 77, which is on the screen,

        45       0004 - prior to your preparation for this inquiry?

        46       A.   None whatsoever, Mr Agius.

        47
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         1       Q.   To the best of your recollection, did you play any

         2       part in the composition of that letter?

         3       A.   To the best of my recollection, I did not.

         4

         5       Q.   To the best of your recollection, did you play any

         6       role in the obtaining of any opinion from the international

         7       legal division?

         8       A.   To the best of my recollection, I did not.

         9

        10       Q.   You will see that the letter from Ms Drake-Brockman

        11       says:

        12

        13            International Legal Division has been

        14            consulted in the preparation of this

        15            response.

        16

        17       A.   Yes.

        18

        19       Q.   It's in that connection that I ask you that question:

        20       you had no role in consulting with the international legal

        21       division or in transmitting any opinion, either orally or

        22       in writing, to the author of this letter, whoever that was?

        23       A.   I have no recollection, and I'm pretty sure I had no

        24       role.

        25

        26       Q.   I want to put to you in terms what we expect

        27       Ms Drake-Brockman will say about this.

        28

        29       MR AGIUS:   For that purpose, Mr Commissioner, would you

        30       relax your non-publication order in relation to the two

        31       statutory declarations from Ms Drake-Brockman?  I will

        32       tender them now as public exhibits.

        33

        34       THE COMMISSIONER:   Yes, I'll mark Ms Drake-Brockman's

        35       first statutory declaration, which is dated 30 January and

        36       is DFT.0013.0157 to 0159, as exhibit 578, and her second

        37       statutory declaration, DFT.0013.0176 through to 0179, as

        38       exhibit 579.

        39

        40       EXHIBIT #578 FIRST STATUTORY DECLARATION OF

        41       JANE DRAKE-BROCKMAN, DATED 30/1/2006,

        42       BARCODED DFT.0013.0157-0159

        43

        44       EXHIBIT #579 SECOND STATUTORY DECLARATION OF

        45       JANE DRAKE-BROCKMAN, BARCODED DFT.0013.0176-0179

        46

        47       MR AGIUS:   Q.   We might bring it up.  Could we bring up,
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         1       please, DFT.0013.0157, at 0158.  Ms Drake-Brockman says at

         2       paragraph 13:

         3

         4            I have been asked to recall the

         5            circumstances in which I came to sign the

         6            letter of 2 November 2000 to Mr Stott.  I

         7            remember having the letter brought to my

         8            attention for my signature, together with a

         9            copy of Mr Stott's facsimile of 30 October

        10            2000.  At the time of my interview with the

        11            Independent Inquiry in April 2005, I was

        12            shown Mr Stott's facsimile...

        13

        14       She gives a barcode reference:

        15

        16            I have now been shown a signed version of

        17            the correspondence sent by Mr Stott...

        18

        19       She gives another barcode reference:

        20

        21            I do not recall seeing this signed version

        22            of his correspondence before January 2006.

        23

        24            To the best of my recollection, the action

        25            officer responsible for giving me the

        26            2 November letter was Ms Courtney and I

        27            believe my PA, Ms Deborah Watson may also

        28            have been present.  I recall either that

        29            Mr Cuddihy was nearby at the time, or I

        30            asked the other officers, "What does Don

        31            think".  To the best of my recollection,

        32            Mr Cuddihy came over to join us and I asked

        33            him what he thought about the letter.

        34            Mr Cuddihy explained the background to the

        35            correspondence.

        36

        37       Mr Cuddihy, I ask you about that:  what do you say about

        38       that?  Do you have any recollection of that course of

        39       events?

        40       A.   No, I have no recollection, Mr Agius.

        41

        42       Q.   Are you able to say, to the best of your knowledge,

        43       did those events occur?

        44       A.   Well, this was, what, five or six years ago.  I

        45       couldn't --

        46

        47       Q.   November 2000.
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         1       A.   Yes.

         2

         3       Q.   It's more than five years ago.

         4       A.   Yes.  Well, no, I certainly have no recollection of

         5       this.

         6

         7       Q.   Then the next paragraph:

         8

         9            I do not recall the full details of what

        10            Mr Cuddihy and others said to me at this

        11            time.  To the best of my recollection, he

        12            told me that the AWB had recently visited

        13            Iraq and that there was very considerable

        14            concern in the AWB about demurrage costs at

        15            the port due to delays in discharging

        16            vessels.  To the best of my recollection, I

        17            asked my staff whether the DFAT response

        18            had been to New York and to the best of my

        19            recollection, Mr Cuddihy said words to the

        20            effect that according to ILD --

        21

        22       I take that to be International Legal Division --

        23

        24            it wasn't necessary because the Legal

        25            Branch is able to give this advice.  I

        26            recall stating that such a decision on the

        27            part of the Legal Branch would have to be

        28            at Assistant Secretary level and my staff

        29            confirming that this was the case.

        30

        31       Do you have any recollection of playing any role in those

        32       events, Mr Cuddihy?

        33       A.   No, I certainly do not, Mr Agius.

        34

        35       Q.   For completeness, I'll continue to the end of the

        36       paragraph:

        37

        38            I recall that I asked to see the Head of

        39            the Legal Branch but was told by my staff

        40            that he was now out of the office and not

        41            contactable.  I signed the reply letter

        42            because I was assured by the responsible

        43            officers in my Branch that the Assistant

        44            Secretary of Legal Branch had informed his

        45            staff that he was comfortable with the

        46            reply and that the matter did not need to

        47            go to New York.
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         1

         2       Do you have any recollection of playing any role in those

         3       events, Mr Cuddihy?

         4       A.   No, I have no recollection of a sequence of events

         5       like that, Mr Agius.

         6

         7       Q.   I am reminded that there are some very brief

         8       references in the second statutory declaration that

         9       perhaps, for completeness, I should put to you.  Could we

        10       bring up, please, DFT.0013.0176, at 0177.  This is exhibit

        11       579, Ms Drake-Brockman's second statutory declaration.

        12       I'll just put this to you for completeness, Mr Cuddihy.  At

        13       paragraph 9 Ms Drake-Brockman says:

        14

        15            I did not draft the 2 November letter.  As

        16            I have said, I first saw the 2 November

        17            letter at the same time as I first saw the

        18            30 October fax.  I signed the 2 November

        19            letter after I had had the conversations

        20            with other officers to which I referred in

        21            paragraphs 14 and 15 of my January

        22            declaration.  As to the circumstances in

        23            which I signed the 2 November letter:

        24            a.  I recall that before I signed the

        25            2 November letter I enquired as to who in

        26            the Branch was the action officer.  Ms Jill

        27            Courtney presented herself to me as the

        28            action officer.  Thereafter, I discussed

        29            the 30 October fax and 2 November letter

        30            with Ms Jill Courtney and Mr Don Cuddihy.

        31

        32       Do you have any recollection, Mr Cuddihy, of playing any

        33       role in that sequence of events?

        34       A.   I have no recollection of having any role in this

        35       sequence of events, Mr Agius.

        36

        37       Q.   Further down the page, at subparagraph d - perhaps

        38       I'll start at subparagraph c:

        39

        40            I was informed by officers in my Branch

        41            that, according to ILD, the question raised

        42            in the 30 October fax was straightforward.

        43

        44       A.   Sorry, Mr Agius, I lost that, that word

        45       "straightforward", I can't see here.

        46

        47       Q.   I'm reading 9, subparagraph c?
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         1       A.   Sorry, yes, I'm with you now.

         2

         3       Q.   I was about to read d:

         4

         5            I also recall that, while I was discussing

         6            the 2 November letter with other officers,

         7            I had an appreciation that there was a

         8            degree of urgency in replying to the

         9            30 October fax.  I recall that:  --

        10

        11       then the one I want to put to you is iii:

        12

        13            I was told by either Ms Jill Courtney or

        14            Mr Don Cuddihy words to the effect that

        15            "the AWB needs this dealt with urgently".

        16

        17       Do you have any recollection of playing any role in that

        18       sequence of events?

        19       A.   No, I don't have any recollection of this issue,

        20       Mr Agius.

        21

        22       Q.   Mr Cuddihy, do you have any recollection of having any

        23       conversations with Mr Stott as to the form in which any

        24       letter of request for information or assistance that he was

        25       proposing to write to DFAT on the issue of Jordanian

        26       trucking companies might take?

        27       A.   I don't recall having any discussion with Mr Stott on

        28       that matter.

        29

        30       Q.   Do you recall having any discussion with anybody about

        31       the form of such a letter?

        32       A.   No, I do not.

        33

        34       Q.   Is it likely that you might have had such a discussion

        35       with Mr Stott or with anybody else concerning the form of

        36       such a letter and the form that such a letter would take,

        37       and that you'd forgotten about it?

        38       A.   We're referring to a letter about this specific issue

        39       of --

        40

        41       Q.   Yes.

        42       A.   I suspect I would remember this issue, because it's a

        43       conflicting of my understanding of AWB's obligations under

        44       the Oil-for-Food Program.  It would change, you know - it

        45       would represent a significant change to the way I

        46       understood their operations and I would imagine I'd take

        47       that on board and I'd remember it.
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         1

         2       Q.   There are just one or two other matters I want to

         3       cover with you.  Could we bring up, please, exhibit 43,

         4       DFT.0001.0490.

         5

         6       MR AGIUS:   Mr Commissioner, you may have this in your

         7       brief behind the first statutory declaration.

         8

         9       THE COMMISSIONER:   Yes.

        10

        11       MR AGIUS:   Q.   This is an exchange of emails, first from

        12       you to Paul Stephens and then from Paul Stephens to you,

        13       touching upon the topic of the alleged contamination, or

        14       the claim of contamination of some AWB wheat.  Could we

        15       bring up another copy of this document, DFT.0001.0489.

        16       This handwriting on this copy of the email from you to

        17       Mr Stephens, can you recognise it?

        18       A.   I don't recognise the handwriting, but it's certainly

        19       not mine.

        20

        21       MR AGIUS:   I'll tender this copy of the email from

        22       Mr Cuddihy to Mr Stephens of 25/11/02, which copy bears the

        23       handwriting.

        24

        25       THE COMMISSIONER:   That's DFT.0001.0489, is it?

        26

        27       MR AGIUS:   Yes.

        28

        29       EXHIBIT #580 COPY OF EMAIL FROM MR CUDDIHY TO MR STEPHENS

        30       DATED 25/11/02, BARCODED DFT.0001.0489

        31

        32       MR AGIUS:   We have an AWB document that I want to draw to

        33       your attention.  I'm not suggesting that you're the author

        34       of it in any way, but could we bring up, please,

        35       exhibit 32, which is AWB.0188.0047.  Mr Cuddihy, this is an

        36       AWB Limited memorandum, an internal memorandum, from AWB

        37       employee Whitwell to managers Geary and Long.  In

        38       particular, amongst other things, it deals with the issue

        39       of how it might be that the quality rebate - that is, the

        40       amount that AWB had agreed with the IGB - would be an

        41       appropriate settlement of the claim relating to the alleged

        42       contamination of the wheat.  At 0048, which is the next

        43       page, there's a privileged section removed and there's the

        44       first dot point at the bottom of the page:

        45

        46            According to an informal discussion with

        47            DFAT any repayment of a quality rebate
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         1            should be either re-payed through UN ESCROW

         2            account or as a contract price reduction...

         3

         4       Does that reference to an informal discussion accord with

         5       your recollection of having had any informal discussions

         6       with anybody at AWB?

         7       A.   I can't recall - well, can I say I think the iron

         8       filings issue did seem to go on for quite some time, and

         9       I'm sure I spoke to AWB about it, but I can't recall a

        10       specific instance or a specific conversation or even with

        11       whom I spoke to, although I note that some of the

        12       recipients of this email I have spoken to.  I can recall

        13       speaking to them about, you know, the Iraq issue.  So no

        14       doubt it was one of those.

        15

        16       Q.   Well, the emails to which I've taken you, which I

        17       didn't take time to have you read, relate to a claim

        18       concerning alleged contamination.  I take it you have read

        19       them in preparation for giving evidence before the inquiry?

        20       A.   Sorry, this email, or --

        21

        22       Q.   No, no, this is not an email.  The two emails to which

        23       I took you just a minute ago?

        24       A.   Oh, yes, I've read that.

        25

        26       Q.   You've read them and you are familiar with them?

        27       A.   Mmm.

        28

        29       Q.   They appear to relate to similar subject matter as

        30       this two-line statement in the memo?

        31       A.   They certainly do.

        32

        33       Q.   If we read on:

        34

        35            However they have not had a full legal

        36            argument put in front of them or been told

        37            officially.

        38

        39       My question is does that reflect anything that you said to

        40       anybody at AWB?  In other words, did you say to AWB that

        41       you hadn't had full legal argument on it, and did you have

        42       an understanding with AWB that, in any event, you hadn't

        43       been officially told?

        44       A.   Well, as I did say, I can't recall exactly having a

        45       conversation with AWB on this issue, and I really can't

        46       understand what that's saying.  I can't understand now what

        47       a full legal argument means or being told officially.  I
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         1       don't know that we ever put a full legal argument to the UN

         2       on an issue.

         3

         4       Q.   Leaving aside your inability to recall, if one reads

         5       those words and gives them their plain ordinary meaning, is

         6       that something you are likely to have said, given the way

         7       in which you conducted yourself as an officer of DFAT, that

         8       you hadn't had a full legal argument on it or that you had

         9       not been told officially?

        10       A.   That sounds very unlikely to me.

        11

        12       Q.   Finally, Mr Cuddihy, I'm going to ask you some

        13       questions based upon a folder which contains exhibits that

        14       have been marked "Secret".  You understand, when I ask you

        15       these questions, I do not want you to reveal the content of

        16       any of the documents or the source of any of the documents.

        17       I will just have the folder provided to you.  My practice

        18       until now has been to ask witnesses on a

        19       document-by-document basis the same questions.  In the

        20       interests of saving time, I want you to look at every one

        21       of those documents and, in respect of every one of those

        22       documents, I want you to consider whether you've ever seen

        23       that document before.  If you come to a document that you

        24       believe you have seen before, would you indicate it.

        25

        26       THE COMMISSIONER:   And by number.

        27

        28       MR AGIUS:   Q.   Do it one by one.  In other words, I want

        29       you to go to document number 1 and indicate whether or not

        30       you've seen that document before.

        31       A.   Your numbering is referring to the tabs?

        32

        33       Q.   Yes.  When I say "seen the document before", I mean

        34       seen the document prior to your preparation for giving

        35       evidence before this inquiry.  So in relation to the first

        36       document, if you would say whether or not you've seen it

        37       before and whether or not you are otherwise aware of the

        38       content or substance contained in the document.

        39       A.   Document number 1 I couldn't have seen before.  I just

        40       look at the date, that's well before --

        41

        42       THE COMMISSIONER:  No, just tell me whether you have or you

        43       haven't.  I don't want to know any more than that.

        44

        45       MR AGIUS:   Q.   I'll do it the long way.  Have you seen

        46       document number 1 before?

        47       A.   No.
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         1

         2       Q.   Are you aware of the content or substance of that

         3       document?

         4       A.   No, I'm not.

         5

         6       Q.   Document 2, have you seen that document before?

         7       A.   No, I haven't seen the document before.

         8

         9       Q.   Are you aware of the content or substance of that

        10       document?

        11       A.   Only in very general terms, that this issue it refers

        12       to was an issue that did from time to time arise.

        13

        14       Q.   Are you aware of the content or substance of that

        15       document in relation to AWB Limited?

        16       A.   Of that issue, nothing to do with AWB.

        17

        18       Q.   The third document, have you seen that document

        19       before?

        20       A.   I'm sorry, I've lost my numbering.

        21

        22       THE COMMISSIONER:   Tab 3?

        23

        24       MR AGIUS:   Q.   Tab 3?

        25       A.   I haven't seen that document beyond the general issue.

        26

        27       Q.   Are you aware of the content or substance of that

        28       document in relation to AWB?

        29       A.   No, the general issue I was aware of did not relate to

        30       AWB in any way.

        31

        32       Q.   Would you go to the document behind tab 4.  Have you

        33       seen that document before?

        34       A.   I don't believe I've seen that document before,

        35       Mr Agius.

        36

        37       Q.   Were you otherwise aware of the content or substance

        38       of that document?

        39       A.   I'm pretty sure I wasn't - I was not.

        40

        41       Q.   Would you go to tab 5 and the document behind tab 5.

        42       Have you seen that document before?

        43       A.   I don't believe I've seen that document.

        44

        45       Q.   Were you otherwise aware of the content or substance

        46       of that document?

        47       A.   No, I don't believe I was.  I have no recollection.
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         1

         2       Q.   Would you go to tab 6 and the document behind tab 6.

         3       Have you seen that document before?

         4       A.   I don't believe I've seen that document before.

         5

         6       Q.   Were you otherwise aware of the content or substance

         7       of that document?

         8       A.   I'm pretty sure that I wasn't.  I certainly have no

         9       recollection of it.

        10

        11       Q.   Would you go to tab 7 and the document behind tab 7.

        12       Have you seen that document before?

        13       A.   I don't believe I've seen that document.  I certainly

        14       don't recall seeing it.

        15

        16       Q.   Were you otherwise aware of the content or substance

        17       of that document?

        18       A.   No, I don't believe so.

        19

        20       Q.   Would you go to tab 8 and the document behind it.

        21       Have you seen that document before?

        22       A.   I don't believe so.  I certainly don't recall seeing

        23       it.

        24

        25       Q.   Were you otherwise aware of the content or substance

        26       of that document?

        27       A.   No, I'm not aware of that at all.  I'm aware of part

        28       of one of the issues referred to here, but not I think the

        29       one that you're interested in, Mr Agius.  It's a bit

        30       difficult to explain that, given the constraints we face.

        31

        32       Q.   Perhaps you could answer this question, then:  of that

        33       part of it, or the issue that that part of it raises, that

        34       you were aware of, were you aware of it in connection with

        35       AWB Limited?

        36       A.   Again, there was a general issue there which affected

        37       quite a few people doing business with Iraq.  Are we

        38       talking about --

        39

        40       THE COMMISSIONER:   Q.   The question you were asked was in

        41       relation to AWB.

        42       A.   Well, yes, but, again, I don't think it's a thing that

        43       you're particularly interested in here.

        44

        45       MR AGIUS:   Q.   That's not a matter that I believe we can

        46       deal with in open session, Mr Commissioner.

        47       A.   I'm sorry.
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         1

         2       Q.   We may have to return to that in another forum.  Would

         3       you go to guide card 9 and the document behind guide

         4       card 9.

         5       A.   Excuse me, Mr Agius, would it help if I said that the

         6       first six words of the heading was an issue that was - was

         7       a general issue that we were aware of.

         8

         9       Q.   Is that all?

        10       A.   Yes.

        11

        12       THE COMMISSIONER:   Well, you're right, it's a matter of no

        13       relevance to this inquiry.

        14

        15       THE WITNESS:   That's why I was - I'm sorry if I've caused

        16       confusion.  I was trying to be comprehensive.

        17

        18       MR AGIUS:   Q.   I'd prefer you to be comprehensive, and

        19       don't apologise.  Would you go to guide card 9 and the

        20       document behind guide card 9.  Have you seen that document

        21       before?

        22       A.   I don't believe I've seen that document, no.

        23

        24       Q.   Were you otherwise aware of the content or substance

        25       of that document?

        26       A.   No, not of the substantive issue that's being

        27       addressed in here.

        28

        29       Q.   To the extent to which you were aware of the content

        30       or substance of that document in any respect, did that

        31       awareness relate in any way to AWB Limited?

        32       A.   No, it did not.  It was a much more general issue.

        33

        34       Q.   Would you go to guide card 10 and the document behind

        35       guide card 10.  Have you seen that document before?

        36       A.   I don't believe I've seen that document before.

        37

        38       Q.   Were you aware of the content or substance of that

        39       document?

        40       A.   It's a very long document.  It deals with quite a few

        41       issues.  Again, there is one general issue which had been

        42       raised from time to time which I've referred to in some of

        43       the earlier documents, but, once again, I can see something

        44       in here that didn't refer to AWB, the aspect of this that

        45       we were aware of.  Again, it's possibly the first three

        46       lines of the summary of that document.

        47
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         1       Q.   Are you aware of that information in connection with

         2       AWB Limited?

         3       A.   No, no, I'm not.  When I said a summary, I mean the

         4       two bits blacked out, then the word "Summary" appears.

         5       There are three lines there, the first three lines deal

         6       with an issue --

         7

         8       Q.   So you're aware of that issue?

         9       A.   Yes.

        10

        11       Q.   Have you any awareness of that issue in relation to

        12       AWB Limited?

        13       A.   No, not at all.  It's in relation to the other

        14       instruments mentioned there.

        15

        16       Q.   Can we go to the next document, behind guide card 11.

        17       Have you seen that document before?

        18       A.   I don't believe I've seen that document before.  I

        19       don't recall it.

        20

        21       Q.   Were you aware of the content or substance of that

        22       document in relation to AWB Limited?

        23       A.   No, I was not, Mr Agius.

        24

        25       Q.   Would you go to document 12.  Have you seen that

        26       document before?

        27       A.   I have no recollection.  I'm pretty sure I haven't.

        28

        29       Q.   Were you aware of the content or substance of that

        30       document?

        31       A.   I was not aware of the substance or content of that

        32       document.

        33

        34       Q.   Would you go to the document behind guide card 13.

        35       Have you seen that document before?

        36       A.   The date indicates that I would not have seen that

        37       document before.

        38

        39       Q.   So is your answer that you haven't seen it before?

        40       A.   I'm certain that I haven't.

        41

        42       Q.   Were you otherwise aware of the content or substance

        43       of that document?

        44       A.   I was aware of the issue covered in the final sentence

        45       of the summary.

        46

        47       Q.   Were you aware of that issue in relation to
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         1       AWB Limited?

         2       A.   No, I wasn't.  Well, can I say the bit after the first

         3       comma in the final sentence.  It's referred to in my second

         4       statutory declaration.  We're on tab 13?

         5

         6       Q.   I hope so.  Well, other than what's referred to in

         7       your second statutory declaration, were you aware of

         8       anything of the substance or content of document 13 in

         9       relation to AWB?

        10       A.   No, I was not.

        11

        12       Q.   Would you look at document 14.  Have you seen that

        13       document before?

        14       A.   The date indicates that I would not have seen it.

        15

        16       Q.   Does that mean you haven't seen it before; that is,

        17       before preparation for this inquiry?

        18       A.   Well, yes, I mean, in preparation for this inquiry

        19       I've seen it, but I would not have seen it at the time.  I

        20       well and truly would have gone from Iraq by the time this

        21       document was circulated, or the date that --

        22

        23       Q.   I don't want you to reveal anything about the content

        24       of the document, Mr Cuddihy.

        25       A.   Yes.

        26

        27       Q.   Do you understand?

        28       A.   Yes, sorry.

        29

        30       Q.   Were you otherwise aware of the content or substance

        31       of the document?

        32       A.   No, I was not.

        33

        34       Q.   Would you go to the document behind guide card 15.

        35       Have you seen that document before?

        36       A.   I don't believe so.

        37

        38       Q.   Were you otherwise aware of the content or substance

        39       of that document?

        40       A.   I was aware of the issue in the final two sentences in

        41       paragraph 2 on the second page.

        42

        43       Q.   I think it follows from the content of those two

        44       sentences, but I'll ask you in any event:  were you aware

        45       of that issue in connection with AWB?

        46       A.   No, I was not, Mr Agius.

        47



            .16/3/06 (47)              4672     D J CUDDIHY (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Q.   Have you seen the document behind guide card 16

         2       before?

         3       A.   I believe I do not - I do not believe I've seen that

         4       before, Mr Agius.

         5

         6       Q.   Were you otherwise aware of the content or substance

         7       of that document?  By that I don't mean do you know what

         8       kind of document that is.

         9       A.   No, I was not.

        10

        11       Q.   Would you look at document 17 - that's the last

        12       document in the folder.  Have you seen that document

        13       before?

        14       A.   No, I wouldn't have seen this document before.

        15

        16       Q.   Were you otherwise aware of the content or substance

        17       of that document?

        18       A.   No, I was not.

        19

        20       Q.   I wonder if that folder may be returned.

        21

        22       MR AGIUS:   Mr Commissioner, that completes my examination

        23       of Mr Cuddihy.  I understand that there are some

        24       applications to cross-examine him.

        25

        26       THE COMMISSIONER:   Mr Robertson?

        27

        28       MR ROBERTSON:   Thank you, Mr Commissioner.

        29

        30       <EXAMINATION BY MR ROBERTSON:

        31

        32       MR ROBERTSON:   Q.   Could the witness, Mr Cuddihy, be

        33       shown part of exhibit 577, which is barcoded DFT.0001.0011,

        34       please.  I think, Mr Cuddihy, you were taken by Mr Agius to

        35       this document earlier this morning.

        36       A.   I believe so, yes.

        37

        38       Q.   My question is, had you seen that document on or about

        39       the date that it bears, 30 October 2000?

        40       A.   Well, I have no recollection of having seen it and I

        41       suspect I did not.

        42

        43       Q.   Thank you.  Might the witness be shown part of

        44       exhibit 77, please, which is AWB.0106.0109.  Could that be

        45       scrolled down a little bit?  Can you see the whole of that

        46       on the screen in front of you, Mr Cuddihy?

        47       A.   Well, I can see the text, yes.
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         1

         2       Q.   My question is did you see that document on or about

         3       the date that it bears, 30 October 2000?

         4       A.   As with the previous document, I believe I did not see

         5       that document.

         6

         7       MR ROBERTSON:   Thank you, Mr Commissioner.

         8

         9       THE COMMISSIONER:   Mr Judd?

        10

        11       MR JUDD:   I'll be very short, sir, if I may.

        12

        13       <EXAMINATION BY MR JUDD:

        14

        15       MR JUDD:   Q.   Mr Cuddihy, I want to ask you some

        16       questions, if I may, about the process for the issuing of

        17       permissions to export.  In his evidence yesterday,

        18       Mr Bowker indicated that you may be a person that can shed

        19       some light on the process by which those certificates come

        20       to be signed; is that correct?

        21       A.   Yes, I imagine I can.

        22

        23       Q.   Is it the case that, in your experience, during this

        24       relevant period that we speak of - that is, late '99, is

        25       it, through to early 2003?

        26       A.   Probably February 2000 to early 2003.

        27

        28       Q.   Did the process involve initially an application

        29       usually by fax from AWB to DFAT seeking permission to

        30       export?  Do you recall receiving faxes of that kind?

        31       A.   This is for the export permission document itself?

        32

        33       Q.   Yes.

        34       A.   Yes, Mr Rex Lister, I recall receiving many faxes from

        35       him.

        36

        37       Q.   We may be able to deal with this more expeditiously,

        38       Commissioner, if I can ask my friend to hand to the witness

        39       volume 1 of the approvals folders, three folders that were

        40       made available to us the other day.  If I can perhaps take

        41       you to documents which would fall within your time frame,

        42       Mr Cuddihy.  If you look at tab A4822 - do you have that?

        43       A.   I do.

        44

        45       Q.   We'll start right at the end of the bundle of

        46       documents under that tab.  You'll see there is, as the last

        47       document, one identified as AWB.0059.0492.  That is a
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         1       permission to export dated 11 April 2000, signed by

         2       Mr Bowker?

         3       A.   Correct, yes.

         4

         5       Q.   That falls within the period of your involvement in

         6       the Iraq --

         7       A.   Absolutely, yes.

         8

         9       Q.   If I can take you perhaps through those documents very

        10       briefly from the back, you'll see the next document is

        11       another such permission to export, and the third document

        12       from the back is one dated 11 April 2000 from DFAT to

        13       Mr Lister --

        14       A.   Correct.

        15

        16       Q.   -- from Mr Grenenger?

        17       A.   Correct, yes.

        18

        19       Q.   I think you said earlier in your evidence that

        20       Mr Grenenger worked with you?

        21       A.   That's correct, yes.

        22

        23       Q.   Did you both perform similar functions in relation to

        24       the preparation of permissions to export for signature by

        25       delegates of the minister?

        26       A.   To the best of my knowledge.  I mean, I know what I

        27       did.  I'm pretty sure Tony did the same thing.

        28

        29       Q.   Now, if we go back one more document from that,

        30       AWB.0059.0494, you have a fax from Mr Lister to

        31       Mr Grenenger of 11 April 2000?

        32       A.   Correct.

        33

        34       Q.   Do you recall receiving faxes of that kind from

        35       Mr Lister?

        36       A.   Oh, on a regular basis.

        37

        38       Q.   Yes, yes.  Generally in the same or a similar form,

        39       requesting a permission to export and setting out some

        40       contract details?

        41       A.   Correct, yes.

        42

        43       Q.   Having received the application for permission, can

        44       you describe what steps you would take in the preparation

        45       of a permission for export or the signature of a permission

        46       to export by the delegate?

        47       A.   The signature itself, or --
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         1

         2       Q.   Yes.  Well, let's take this as an example:  had this

         3       particular facsimile been directed to you instead of

         4       Mr Grenenger, what steps would you have taken, on receipt

         5       of such a facsimile, to respond to it?

         6       A.   Well, firstly, I'd check that the contract referred to

         7       had been approved, that we received the approval letter

         8       from New York and sent it on to AWB.

         9

        10       Q.   All right.  How would you do that?

        11       A.   Well, we'd usually retain a copy of the approval.  We

        12       also used to set up, from memory - I think it was Deb

        13       Watson who - that was Jane's PA at the time, who would do

        14       this.  We'd have a spreadsheet, one for each contract.

        15       Once the contract was approved, we'd set up the spreadsheet

        16       with the total tonnage listed there.  As each shipment was

        17       issued, we'd keep a running total so that we could be sure

        18       that we hadn't issued 600,000 tonnes of approval for a

        19       500,000 tonne contract.

        20

        21       Q.   Is it fair to say, then, that the process undertaken

        22       by you was one driven by information contained in and the

        23       fact that you had a UN approval document?

        24       A.   Oh, without the approval document, we couldn't - you

        25       know, we wouldn't issue an approval - an export permission.

        26

        27       Q.   With the approval document, and after having ensured

        28       that the tonnage was within the approved tonnage, you would

        29       then prepare a permission to export for signature by the

        30       delegate; is that correct?

        31       A.   Correct.  These were essentially a template document.

        32       We'd just change the relevant name of the ship, the

        33       tonnage, the relevant dates and the name of the delegate.

        34       I think several people had delegation or could be acting

        35       delegates, so you would change that, print it out and

        36       submit it for signature.

        37

        38       Q.   You would then take the permission to export document,

        39       or template, to the delegate for signature; would that be

        40       part of your responsibility?

        41       A.   Well, whoever prepared the document.  We tried to do

        42       these pretty quickly.  We were aware that AWB - you know,

        43       they might have had a boat sitting at the dock.  We didn't

        44       want to delay it.  So whoever spotted the fax from Rex on

        45       the fax machine usually did it pretty promptly.

        46

        47       Q.   Yes.  I notice that many of these are responded to the
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         1       day after, some even the same day.  Does that accord with

         2       your recollection?

         3       A.   We'd try to do it the same day.  If it was the day

         4       after, it may have meant that the delegate may not have

         5       been - no-one was around on the day, we hadn't noticed the

         6       fax on the machine.

         7

         8       MR JUDD:   I notice the time, Commissioner.  I'll be a few

         9       more minutes.

        10

        11       THE COMMISSIONER:   Thank you.  I'll resume at 2 o'clock.

        12

        13       LUNCHEON ADJOURNMENT

        14

        15
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         1       UPON RESUMPTION:

         2

         3       THE COMMISSIONER:   I do apologise for the late start.

         4

         5       MR JUDD:   Commissioner, might I just mention a couple of

         6       procedural matters before I finish with this witness.  The

         7       first concerns the proposed submissions in relation to the

         8       public interest immunity documents.  We have not yet

         9       received the summary, which I understand has not been

        10       prepared, or perhaps it is on its way.  From our point of

        11       view, we would seek an indulgence to deliver our

        12       submissions in writing on Monday morning.

        13

        14            I understand that Mr Barker has communicated via his

        15       solicitor to my instructing solicitor to indicate that he

        16       is able to attend tomorrow to deliver oral submissions, but

        17       has a preference for Monday.  If oral submissions are to be

        18       delivered tomorrow, we would confine ourselves to written

        19       submissions, if convenient, and deliver those on Monday, if

        20       we could have that indulgence.  So that is our application.

        21       We would like access to our chambers and the like to

        22       finalise concisely what we have to say, and then we can

        23       deliver those to you, sir.

        24

        25       THE COMMISSIONER:   Yes.  Are there any objections to that

        26       course?  Then I will hear any oral submissions tomorrow and

        27       I will receive your submissions on Monday, Mr Judd.

        28

        29       MR JUDD:   Thank you.  The other matter, sir, concerns the

        30       three folders of documents.  This is the contract

        31       documents.  I haven't taken this up with my learned friend.

        32       Perhaps I can do this in more detail a little later, but it

        33       does seem to us that the folders of approvals that we were

        34       provided are, in substance, or appear to be in the main,

        35       documents provided by AWB and not DFAT's documents.  We say

        36       that because, on reflection, we recognise the editing as

        37       editing which took place at the very commencement of this

        38       hearing in folders that were provided to us for that

        39       purpose.  So that we don't believe that we have received

        40       the copies of material provided by DFAT, including the

        41       contract materials.

        42

        43            Now, our review of the seven folders, the DFT folders,

        44       confirms the fact that within those there seem to be only a

        45       couple of contracts.  So it would suggest that there is

        46       some additional material at least from DFAT that we would

        47       have ordinarily expected to be included in what we
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         1       understand to be the DFAT counterpart of our material.

         2       Could I perhaps raise that for consideration of my learned

         3       friend in particular in the near future, I hope.

         4

         5       Q.   Mr Cuddihy, can I take up where I left off.  I think

         6       we were looking under tab A4822, and I was working

         7       backwards with you through the bundle of documents under

         8       that tab and I had asked you some questions about the

         9       process undertaken by you for the purpose of preparing the

        10       draft permission to export for signature by Mr Bowker or

        11       Ms Drake-Brockman, or whoever.

        12       A.   Yes.

        13

        14       Q.   Could I take you now to document AWB.0046.0042, which

        15       is dated 8 March 2000.  It is a fax from Mr Lister to

        16       Mr Grenenger.  Do you have that document in front of you in

        17       the folder, or perhaps on the screen?

        18       A.   Well, I can see it on the screen, Mr Judd.

        19

        20       Q.   You will see in that fax there is a reference to a

        21       contract number and then some other enumeration below that?

        22       A.   Mmm-hmm.

        23

        24       Q.   Do you recognise at least the third line of that

        25       enumeration to reflect the numbering attributed to the

        26       contract by the United Nations?

        27       A.   I dare say that that is probably the number of the

        28       letter of approval from the UN.

        29

        30       Q.   I won't ask you to guess, Mr Cuddihy.  If you have the

        31       folder in front of you, perhaps if you go a few pages

        32       further on, if you have that document of 8 March, to the

        33       United Nations approval document dated 22 November 1999.

        34       A.   This is under tab A4822 still?

        35

        36       Q.   Correct, yes.  It should be in chronological order,

        37       and the document I am directing your attention to is

        38       AWB.0058.0061, but if we could perhaps leave this document

        39       on the screen for a moment.  Do you have that?

        40       A.   AWB.0058.0061?

        41

        42       Q.   Yes.

        43       A.   Yes, I have that.

        44

        45       Q.   Do you say that is the UN approval?

        46       A.   Yes.  The first part of it is.  I'm not sure what the

        47       OC.600 - oh, yes, well - yes.  It is basically the UN
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         1       approval number.

         2

         3       Q.   Yes.  You will see that it refers to a Comm number?

         4       A.   A Comm number.

         5

         6       Q.   And following that there is a reference to the

         7       contract number, A4822?

         8       A.   Yes.

         9

        10       Q.   If I can take you back to the document that's on the

        11       screen, you will see corresponding numbers referred to at

        12       the foot of that facsimile?

        13       A.   Yes, correct.

        14

        15       Q.   Does that assist you in recalling that when you look

        16       at these faxes what they contain, by and large, is the

        17       contract number and the UN number or the Comm number?

        18       A.   Correct, yes.

        19

        20       Q.   Do I understand your position that, having received a

        21       fax such as this, you would go to your files, or someone

        22       would go to files, and look for the relevant UN approval

        23       document such as the one I drew to your attention a moment

        24       ago?

        25       A.   Not necessarily go to the files.  We would remember

        26       that the approval had come through.

        27

        28       Q.   I see.  You had files, of course, that you maintained

        29       in your office or division of DFAT?

        30       A.   In the division, yes.

        31

        32       Q.   Would it be correct to assume that in those files you

        33       maintained copies of communications from AWB and

        34       communications made in hard copy from DFAT to the

        35       Australian Mission, for example?

        36       A.   Correct, yep.

        37

        38       Q.   So within those files should be found UN approvals

        39       such as this and the related contracts, and the like?

        40       A.   They should be in the files, yes.

        41

        42       Q.   There is relatively easy access to them?

        43       A.   Well, yes, relatively.

        44

        45       Q.   So to the best of your recollection, you say the

        46       process was one where, on receipt of a fax, you would be

        47       sufficiently familiar with the UN approval having come
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         1       through that you wouldn't actually need to go and check the

         2       approval to be able to action the permission to export?

         3       A.   You might recall I said we would usually have a

         4       spreadsheet which we would open, you know, we would say

         5       well, in this case, contract A4822 is approved, so we would

         6       have a spreadsheet ready to enter the shipment under that

         7       contract.  So we - you know, we pretty well --

         8

         9       THE COMMISSIONER:   Q.  Was the spreadsheet opened only

        10       when you received an approval from the United Nations?

        11       A.   Yes, I would say so.  We just - yep.  It was a fairly

        12       informal record-keeping system.  It was basically just to

        13       keep a running total of --

        14

        15       Q.   I have in mind that you had something like an Excel

        16       sheet, on the top you had the approval number from the

        17       United Nations and that as you approved a shipment you

        18       would put underneath it the figures and it would have a

        19       running balance of what was left?

        20       A.   That's basically it.  I think we had the name of the

        21       vessel, the date, that sort of stuff, yes.

        22

        23       MR JUDD:   Q.   So if I can take up the Commissioner's

        24       point, the spreadsheet was essentially one on a

        25       contract-by-contract basis, or an approval-by-approval

        26       basis.  You would start a new spreadsheet for each

        27       approval?

        28       A.   That's my recollection, yes.

        29

        30       Q.   So it was a relatively quick process for you to look

        31       at the fax and you would have the spreadsheet and from that

        32       you could discern such information as you required to

        33       complete the permission to export form for signature?

        34       A.   Yep, that's correct.

        35

        36       Q.   Could I just take you to perhaps one other contract,

        37       which is a little later in time.  If you can turn your tabs

        38       over until you reach A4908.  Do you have that one?

        39       A.   A4908?

        40

        41       Q.   Yes.

        42       A.   I have got that.

        43

        44       Q.   If we can start from the back of that bundle of

        45       documents, there is a permission to export preceded by a

        46       facsimile cover sheet from Mr Grenenger to Mr Lister?

        47       A.   Mmm-hmm.
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         1

         2       Q.   The next document from the back of the bundle is

         3       another fax from AWB dated 24 March 2000?

         4       A.   Correct.

         5

         6       Q.   That contains information similar in form to the

         7       facsimile I took you to a moment ago --

         8       A.   Yes.

         9

        10       Q.   -- which is still on the screen?

        11       A.   Yes.

        12

        13       Q.   You will see there there is the contract number and

        14       the UN number?

        15       A.   Mmm-hmm.

        16

        17       Q.   You accept, do you, that as a consequence of that

        18       application there was issued a permission to export?

        19       A.   Yes, it seems to be in part of the documents, in the

        20       last document in the tab, yes.

        21

        22       Q.   Are the vessel names in yours, may I ask, obliterated,

        23       Mr Cuddihy?

        24       A.   No.

        25

        26       Q.   No - they are in mine.  I am sorry.  It is just making

        27       it a little difficult.

        28       A.   No, it is the same vessel.  It is the same ETA - oh,

        29       yep.  Yep.  It appears to be the permission that was raised

        30       in response to the fax from Mr Lister.

        31

        32       Q.   Do you recall ever having occasion to go back and

        33       review contracts for any reason?

        34       A.   Go back and review?

        35

        36       Q.   Go back to your files in the process of issuing a

        37       permit to export and look at the contract or look at the

        38       actual UN approval, rather than proceed from your

        39       spreadsheet?

        40       A.   I don't really recall having to do so.

        41

        42       Q.   But, as you have said, you would expect that the

        43       information would be there available in the files if you

        44       needed it?

        45       A.   Oh, it should have been there, yes.

        46

        47       Q.   Can I take you to the next document back, Mr Cuddihy.
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         1       It is dated 1 October 1999.

         2       A.   Yes, this is at the start of that tab, or near the

         3       start?

         4

         5       Q.   It is the next document - the document immediately

         6       before the facsimile of 24 March.

         7       A.   I am sorry, immediately before the facsimile dated?

         8

         9       Q.   24 March.

        10       A.   I am sorry.  I have got --

        11

        12       Q.   If you start at the back of the tab again and go four

        13       pages in from the last document.

        14       A.   Yes.

        15

        16       Q.   Do you see that United Nations approval document?

        17       A.   If I go four pages from the back, I have an export

        18       permission - a permission to export.

        19

        20       Q.   Can you go one page forward?  Do you have a document

        21       there of 1 October 1999?

        22       A.   There is a - I do have a document of that date, but it

        23       is a couple of documents in right at the beginning of the

        24       tab.  One is an approval letter from - well, they are both

        25       approval letters from the UN.

        26

        27       Q.   Perhaps we can look at the one you have in front of

        28       you now, the first of those documents of 1 October 1999.

        29       You will see the UN number on the approval form?

        30       A.   Yes; correct.

        31

        32       Q.   If you turn the page, you will see a facsimile of

        33       22 February 2000 referring to a contract and a UN number.

        34       A.   22 February 2000 - yep.  A fax from Mr Lister.

        35

        36       Q.   Yes.

        37       A.   Yes, I have got that.

        38

        39       Q.   And if you compare the UN numbers, you will observe,

        40       I suggest, that they correspond --

        41

        42       THE COMMISSIONER:   The first and second pages in this

        43       segment correspond, but the third one does not.

        44

        45       THE WITNESS:   The Commissioner is correct.

        46

        47       MR JUDD:   It may be in a different order from the one that
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         1       I have.

         2

         3       THE WITNESS:   I think there are two different Comm numbers

         4       here.

         5

         6       MR JUDD:   Q.   Do you have a Comm number 600400?

         7       A.   Yes, correct, on one fax, and there is an almost

         8       identical fax with 600401, of the same date.

         9

        10       Q.   Yes.  What should be contained in this batch of

        11       documents is a facsimile with a Comm number 600400, and an

        12       approval 600400, as well as a facsimile 600401 and an

        13       approval 600401.  So there are two separate sets of

        14       approvals?

        15       A.   Yes.  I have only got a request from Rex Lister under

        16       600400 here.

        17

        18       MR AGIUS:   Q.  If you go on about six pages I think you

        19       will find the one my friend is after.

        20       A.   Yes, I have got a request from Mr Lister under

        21       600401.

        22

        23       MR JUDD:   Q.   I wanted to ask you this:  you will see

        24       that the approval is granted to the Russian federation.

        25

        26       THE COMMISSIONER:   This is the United Nations approval you

        27       are speaking of?

        28

        29       MR JUDD:   Q.   Of the United Nations.

        30       A.   Oh, yes.  Right.  Correct.

        31

        32       Q.   Is that an approval that you would ordinarily act upon

        33       to issue a permission to export?

        34       A.   I can't comment on this particular case because

        35       I wasn't working on the desk --

        36

        37       Q.   No, I am not suggesting this is yours.  They seem to

        38       go to Mr Grenenger?

        39       A.   This would - yes.  We did - we had acted on approvals

        40       issued to other countries, in the case of an export that

        41       was going to Iraq indirectly.

        42

        43       Q.   Correct.

        44       A.   But I don't know the circumstances of this

        45       particular --

        46

        47       Q.   But, nevertheless, if such approvals were acted on,
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         1       they would be within the files of DFAT and kept there in

         2       the ordinary course?

         3       A.   Well, they should be certainly, yes.

         4

         5       Q.   Can I just ask you a couple of questions, Mr Cuddihy,

         6       about the documentation in DFAT.  Were you involved in the

         7       process of searching for and obtaining documentation in

         8       response to notices served by the Commission on DFAT?

         9       A.   No, I was not.

        10

        11       Q.   Do you know who assumed responsibility for that task

        12       in DFAT?

        13       A.   No, I'm afraid I don't know that.

        14

        15       Q.   So you were not consulted about files, records,

        16       emails, documentation that might be required to satisfy

        17       notices?

        18       A.   Notices from the --

        19

        20       Q.   This Commission?

        21       A.   Yes.  No, I - no, I don't think so.  I can't recall.

        22

        23       Q.   To your knowledge, was any internal investigation

        24       undertaken by DFAT into the role of its officers in the

        25       Oil-for-Food Program following the conclusion of that

        26       program?

        27       A.   An internal investigation?

        28

        29       Q.   Yes.

        30       A.   Not to my knowledge.  I certainly wasn't ever

        31       approached or asked.

        32

        33       MR JUDD:   Thank you.

        34

        35       MR LACAVA:   Commissioner, we did not give notice to

        36       cross-examine this witness, but could I ask for your leave

        37       to do so?

        38

        39       THE COMMISSIONER:   Yes.

        40

        41       <EXAMINATION BY MR LACAVA:

        42

        43       MR LACAVA:   Q.   Mr Cuddihy, you know Ms Jane

        44       Drake-Brockman, don't you?

        45       A.   Yes, obviously.

        46

        47       Q.   Is she in the hearing room at the moment?
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         1       A.   I can't see her, but my eyesight is a little - not

         2       what it was.  But I think I could probably pick out the

         3       faces of everyone I can see and I can't --

         4

         5       Q.   You can still recall what she looks like?

         6       A.   I bumped into her out here.  I do know what Jane looks

         7       like.

         8

         9       Q.   When was the last time you spoke with her?

        10       A.   Earlier today out in the - I'm not quite sure what you

        11       would call it, sort of a foyer out there.

        12

        13       Q.   Did you discuss the evidence that you are giving

        14       before the inquiry?

        15       A.   Absolutely not.  No, I have been --

        16

        17       Q.   What about the evidence that she is to give?

        18       A.   No, I have made a particular point of not discussing

        19       any of my evidence with anyone who is likely to be a

        20       witness.

        21

        22       Q.   Before you were called to give evidence today, had you

        23       had discussions with Ms Drake-Brockman about the evidence

        24       that you were to give?

        25       A.   No, no.

        26

        27       Q.   Are you sure of that?

        28       A.   I did bump into Jane in the lift in my hotel, and made

        29       a point of - yes, just sort of nodded to her and walked

        30       past.  And I think prior to that, I don't think I have seen

        31       Jane in a couple of years.  I haven't spoken to her in a

        32       couple of years.

        33

        34       Q.   I am sorry?

        35       A.   I haven't spoken to her.  I haven't spoken to her on

        36       the phone.  I might have seen her once in the foyer of a

        37       DFAT building and, again, sort of nodded to her, maybe said

        38       a few words, but nothing in relation to this inquiry.  This

        39       is --

        40

        41       Q.   She left DFAT in 2001 - in January 2001, did she not?

        42       A.   I couldn't tell you an exact date, but it would have

        43       been around then, yes.

        44

        45       Q.   Have you, before giving evidence before this inquiry,

        46       read the two statutory declarations of Ms Drake-Brockman

        47       filed with the inquiry?
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         1       A.   No, I hadn't seen them until one was put up on the

         2       screen today.

         3

         4       Q.   Until they were shown to you this morning by Mr Agius.

         5       Is that the first time you saw them?

         6       A.   That's the first time I saw them.

         7

         8       Q.   What about Ms Jill Courtney?  When was the last time

         9       you spoke with her?

        10       A.   Earlier today.

        11

        12       Q.   And where was that?

        13       A.   We - I was - as I was leaving my hotel, Jill got into

        14       the lift or I got into the lift with her.

        15

        16       Q.   So she is at the same hotel, is she?

        17       A.   Apparently.

        18

        19       Q.   And have you discussed the evidence that you are to

        20       give to this inquiry with her?

        21       A.   No.  Jill did sort of make a few comments to me.

        22

        23       Q.   Did she?

        24       A.   Yes.

        25

        26       Q.   What did she say to you?

        27       A.   Oh, look, I can't really remember what she was saying,

        28       just very general terms about the inquiry, so I sort of did

        29       make a point to try and shift the conversation away from

        30       that.

        31

        32       Q.   When was this conversation - this morning, was it?

        33       A.   Yes.

        34

        35       Q.   You can't recall what she said to you this

        36       morning - is that what you are telling the Commission?

        37       A.   Oh, she was mainly talking about - she did make a

        38       comment that, you know, she couldn't remember much about

        39       what had happened six years ago, or about the time when she

        40       was working in the branch.

        41

        42       Q.   Yes.  Anything else?

        43       A.   Not that I really took on board.

        44

        45       Q.   Not that you took on board - what, she did say

        46       something else, but you didn't understand it, or you can't

        47       recall it?
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         1       A.   Oh, she did mention - what did she say?  She did say

         2       that she - I think she said something like she didn't

         3       remember much about --

         4

         5       Q.   About what?

         6       A.   About, you know, most of the issues that this inquiry

         7       was discussing.

         8

         9       Q.   Did she say what those issues were?

        10       A.   Well, she mentioned - I mean, she mentioned this -

        11       yes - she mentioned - what did she mention in particular?

        12       I think she did say something about some cables or some

        13       minutes.

        14

        15       Q.   Cables or minutes?

        16       A.   Yes.  I think she may have been referring to the

        17       documents, the - the documents that have been covered by

        18       national interest.

        19

        20       Q.   Oh, I see.  What, she knew about those documents, did

        21       she?

        22       A.   Well, I think the fact that they are out there, or the

        23       fact that they have been shown to witnesses is a known

        24       fact, yes.

        25

        26       Q.   Was Ms Drake-Brockman present at this conversation in

        27       the lift?

        28       A.   No, she wasn't.

        29

        30       Q.   You ran into each of them in the lift, did you not?

        31       Do we understand your evidence to be that?

        32

        33       THE COMMISSIONER:   That's not what he said, I don't think.

        34

        35       THE WITNESS:   I ran into Jane the day before.

        36

        37       THE COMMISSIONER:   He said he saw Ms Drake-Brockman out in

        38       the foyer, didn't he?

        39

        40       MR LACAVA:   I thought he said the lift.

        41

        42       THE COMMISSIONER:   It doesn't really matter much, I don't

        43       think.

        44

        45       THE WITNESS:  If I can clarify, Jane was sort of standing

        46       out in the foyer outside this room earlier today.  We had a

        47       chat about the Doha round, the WTO trade talks.  I bumped
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         1       into her in my hotel I think it might have been on Tuesday.

         2       I was getting into a lift, she was getting out of it.

         3

         4       Q.   But that was separate from Ms Courtney?

         5       A.   Jill I bumped into this morning.  I was in a big rush.

         6       I was halfway through my breakfast and I got a phone call

         7       asking me to go down to the solicitors' office.

         8

         9       Q.   Let me change the subject quickly so we can move on.

        10

        11       MR LACAVA:   Commissioner, I want to show to the witness a

        12       paragraph of the second statutory declaration of

        13       Ms Courtney, which is presently I think a confidential

        14       document.  I assumed my learned friend Mr Agius would

        15       tender it when Ms Courtney gives evidence.  If it is

        16       possible to do so, could that be tendered now so that I can

        17       show it to the witness?

        18

        19       THE COMMISSIONER:   Which paragraph?

        20

        21       MR LACAVA:   I want to take the witness, Commissioner, to

        22       paragraph 13.

        23

        24       THE COMMISSIONER:   How does that involve this witness?

        25

        26       MR LACAVA:   I want to ask him about that, Commissioner.

        27

        28       THE COMMISSIONER:   Very well.  I shall lift the

        29       non-publication order in relation to paragraph 13 of a

        30       statutory declaration of Ms Courtney dated 18 February

        31       2006.

        32

        33       MR LACAVA:   Thank you, sir.  I wonder if that could be

        34       brought up - just paragraph 13 only.  It is DFT.0013.0142.

        35

        36       Q.   Mr Cuddihy, could you just read that paragraph,

        37       please?

        38       A.   Mmm-hmm.

        39

        40       Q.   You will see that Ms Courtney says that she had heard

        41       the name Alia, or she believes that the name Alia she had

        42       heard in the context of her time at the Middle East branch

        43       of DFAT in 2000 and 2001?

        44       A.   Mmm-hmm.

        45

        46       Q.   Did you discuss that name with her at all?

        47       A.   When I was working in DFAT?
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         1

         2       Q.   Yes.

         3       A.   Oh, no, I hadn't heard the name then.

         4

         5       Q.   Had you heard the name Alia at DFAT in the Middle East

         6       branch when you were there?

         7       A.   I can't recall hearing it, and I'm pretty sure

         8       I didn't hear it.

         9

        10       Q.   You could have but you can't recall, and you are

        11       pretty sure?

        12       A.   I said I can't recall hearing it, and I am pretty sure

        13       I hadn't heard it.

        14

        15       Q.   You are certain of that?

        16

        17       THE COMMISSIONER:   He is certain that he is pretty sure.

        18

        19       THE WITNESS:   I mean, I am - well, I am certain that

        20       I don't recall it.  When you say the name Alia, I mean, it

        21       may be a common Middle Eastern name that I may have heard

        22       in some connection, but I don't recall hearing that name in

        23       connection with a Jordanian trucking company, or knowing

        24       that AWB was in any way involved with a Jordanian trucking

        25       company.  Certainly, in that context, I'm confident I have

        26       no - didn't know about that issue.

        27

        28       MR LACAVA:   Q.   Could that be taken down, please.  Could

        29       I ask for DFT.0013.0158 to be put up, please.  It is the

        30       second page of exhibit 578, Commissioner.  Mr Cuddihy, my

        31       learned friend Mr Agius took you through this this morning.

        32       Do you recall this?

        33       A.   I am sorry, this is the --

        34

        35       Q.   It is the second page of the first statutory

        36       declaration sworn by Ms Drake-Brockman this year, on

        37       30 January?

        38       A.   I recall Mr Agius showing me, I thought it was certain

        39       parts of the thing.

        40

        41       Q.   Yes, he did.  He took you to paragraph 13.  You will

        42       see that in paragraph 13 Ms Drake-Brockman says:

        43

        44            I have been asked to recall the

        45            circumstances in which I came to sign the

        46            letter of 2 November 2000 to Mr Stott.  I

        47            remember having the letter brought to my
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         1            attention for my signature, together with a

         2            copy of Mr Stott's facsimile of 30 October

         3            2000.

         4

         5       Were you interviewed by anyone for the purposes of

         6       preparing your first statutory declaration?

         7       A.   Yes, by Mr Wigney and Mr Vorrieter.  I presume that's

         8       who you're referring to?

         9

        10       Q.   Sir, you were interviewed by officers of this inquiry,

        11       were you?

        12       A.   Yes, if that's how you refer to them, yes.

        13

        14       Q.   Not officers of DFAT?

        15       A.   There was a DFAT officer present in that interview,

        16       but I do not recall DFAT talking to me about these issues

        17       separately from the inquiry.

        18

        19       Q.   Before you were interviewed by officers from the

        20       inquiry, were you provided by DFAT with any documentation?

        21       A.   I think I was - yes, just some documents explaining

        22       what the Cole inquiry was and why I was being interviewed,

        23       and the procedures for the interview and the process.

        24

        25       Q.   Were you shown any DFAT documents?

        26       A.   Not by the department, no.

        27

        28       Q.   Did you request any documents?

        29       A.   From the department?

        30

        31       Q.   Yes.

        32       A.   No.  Oh, I did ask for something in writing.  I think

        33       first I was phoned by someone who said, "The Commission

        34       would like to interview you", and I said "Well, could you

        35       give me something in writing about that, please?"

        36

        37       Q.   Could we bring up, please, DFT.0001.0013.  You were

        38       shown this this morning, Mr Cuddihy?

        39       A.   Yes.

        40

        41       Q.   When was the first time you saw this document?

        42       A.   I think a photo-reduced version of this document

        43       appeared in a newspaper earlier - late last year.  The

        44       first time I saw it as a document, I believe it was shown

        45       to me by Mr Wigney.

        46

        47       Q.   So when you were interviewed?
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         1       A.   Yes.

         2

         3       Q.   No doubt I will be corrected if I am wrong, but, in

         4       summary, what Ms Drake-Brockman says is that she did not

         5       draft this document, it was drafted for her by others, most

         6       likely either yourself or Ms Courtney.  Do you understand

         7       that?

         8       A.   Yes.

         9

        10       Q.   When you were first shown the document, were you asked

        11       to recall whether or not you drafted it or played a hand in

        12       drafting it?

        13       A.   I don't think I was, no.  I think I was just shown the

        14       document and asked whether I had seen it before.  I wasn't

        15       asked whether I had a hand in drafting it or - that's my

        16       recollection of it, anyway.

        17

        18       Q.   Did you understand, from the parts of

        19       Ms Drake-Brockman's evidence that you were taken to this

        20       morning, that she is saying that either you or

        21       Jill Courtney drafted it for her?

        22       A.   That would seem to be the implication, although

        23       I didn't really have time to read it closely.  It was a bit

        24       rambly.

        25

        26       Q.   Could you read it closely?

        27       A.   This letter?

        28

        29       Q.   Yes.  Tell me when you have finished, please.

        30       A.   Yes, I have read it.

        31

        32       Q.   Now, having read it in somewhat more detail, or at

        33       least more slowly, what do you say - did you draft it, or

        34       not, or did you have a hand in drafting it?

        35       A.   I didn't draft that letter, and I don't think I had a

        36       hand in drafting it - well, I - no, I didn't draft it and

        37       I didn't help draft it.

        38

        39       Q.   Could that be taken down, and could we have, please,

        40       AWB.0173.0261.  I am sorry, could we just go back up to the

        41       top.  I am sorry.  Could that be taken down and could we

        42       put up exhibit 577, the DFAT version.  It is DFT.0001.0011.

        43       Mr Cuddihy, do you see on the monitor that this is a fax

        44       cover sheet of a fax dated 30 October?

        45       A.   Yes, I see that.

        46

        47       Q.   Do you see that the cover sheet purports to be 1 of 1,
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         1       but we now know that it took up two pages?

         2       A.   Yes.

         3

         4       Q.   If you look at the top of the page, you will see that

         5       there is a date 30 December 2005 "Legal branch DFAT"?

         6       A.   I can see that, yes.

         7

         8       Q.   "No. 159"?

         9       A.   Yes.

        10

        11       Q.   From your experience at DFAT, would this be initially

        12       a fax from AWB that was faxed from the legal branch at DFAT

        13       on 30 December 2005?

        14       A.   It looks to be the case.

        15

        16       Q.   Yes.  So it would appear that, at least on 30 December

        17       2005, this document was in the hands of the legal branch at

        18       DFAT; would you agree with that?

        19       A.   It would seem to be a reasonable inference, yes.

        20

        21       Q.   Now, could we have the following page, please,

        22       DFT.0001.0012.  You were asked about this this morning,

        23       Mr Cuddihy?

        24       A.   Mmm-hmm.

        25

        26       Q.   When was the first occasion that you saw this fax, and

        27       this page in particular?

        28       A.   Well, I understand there are a few different versions

        29       of this fax, from what --

        30

        31       Q.   Do you?

        32       A.   From what you were saying this morning.

        33

        34       Q.   Not this fax.  I am asking you about this fax.

        35       A.   Well, I was shown a fax from Mr Stott to Ms Courtney

        36       by the Commission --

        37

        38       Q.   Don't worry about that.  I will take you to that in a

        39       moment.  I just want you to focus on this particular

        40       document, please.  Did you see it on or about, or on or

        41       between, 30 October 2000 and 2 November 2000?

        42       A.   Oh, no.  I am pretty sure I didn't.

        43

        44       Q.   You are pretty sure you didn't?

        45       A.   I would say - yes, well, I certainly don't recall

        46       seeing it, and, as I said earlier, I think I would probably

        47       recall the issue that it was raising if I had seen it.
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         1

         2       Q.   Well, let's for the moment assume that it was at the

         3       office of DFAT at the Middle East and Africa branch on

         4       30 October 2000.

         5       A.   Mmm.

         6

         7       Q.   If it was given to Ms Drake-Brockman on 2 November, or

         8       thereabouts, you didn't give it to her; is that what you

         9       say?

        10       A.   Yes.  That's what I'm saying.

        11

        12       Q.   Are you certain?

        13       A.   I am positive.

        14

        15       Q.   Again, assuming this document was received at DFAT on

        16       30 October 2000, and that the previous document that

        17       I showed you, the letter signed by Ms Drake-Brockman on

        18       2 November 2000, was a response to this document --

        19

        20       THE COMMISSIONER:   A response to which document - this one

        21       here?

        22

        23       MR LACAVA:   Yes.  I am asking him to assume that.

        24

        25       Q.   Normally speaking, would those two documents be kept

        26       together on the files of DFAT?

        27       A.   Yes, well, in the ordinary course of events they would

        28       go on the same file.  They would go on it pretty well at

        29       the same time.

        30

        31       Q.   What file would they go on?

        32       A.   One thing I do remember is that the - we had a few

        33       files that potentially covered much the same grounds on the

        34       Oil-for-Food Program, so - but it would have been one of

        35       the files that dealt with trade with Iraq or sanctions on

        36       Iraq.

        37

        38       Q.   So it would be filed under either a file for the

        39       Oil-for-Food Program or Iraq or sanctions on Iraq, would

        40       it?

        41       A.   Or possibly trade with Iraq, yes.

        42

        43       Q.   What about correspondence with AWB?

        44       A.   Oh, if we had such a file, yep.

        45

        46       Q.   Did you have such a file, do you know?

        47       A.   I can't recall, but, I mean, it is going back some
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         1       time.  We may have had a file, you know, "Iraq AWB issues",

         2       something like that.  I do recall we had a file something

         3       along the lines of "Iraq sanctions", and "Trade with Iraq",

         4       and those were the files that stuff tended to go on.

         5

         6       Q.   And who would place these documents on the file?

         7       A.   My recollection is that Deb Watson, or the person who

         8       was Jane Drake-Brockman - or the branch head's personal

         9       assistant would have that particular job.

        10

        11       Q.   Could the witness be shown, please, part of

        12       exhibit 77, AWB.0106.0109.  Mr Cuddihy, you were shown this

        13       document this morning.  You will see that this document is

        14       dated the same date --

        15       A.   Yes.

        16

        17       Q.   -- it is a fax header 1 of 1 - do you see that?

        18       A.   Yes, I see that.

        19

        20       Q.   And it is signed by Mr Stott?

        21       A.   Well, it is signed, yes.

        22

        23       THE COMMISSIONER:   Does it have a fax header at the top?

        24       Can we scroll to the top?

        25

        26       MR LACAVA:   I'm not sure that this one does.

        27

        28       THE COMMISSIONER:   It does not seem to have one.

        29

        30       MR LACAVA:   No.

        31

        32       Q.   Could we just go to the next AWB number -

        33       AWB.0106.0109?

        34

        35       THE COMMISSIONER:   That's what it is.

        36

        37       MR LACAVA:   I am sorry, 0110.

        38

        39       Q.   We see that this is a fax transmission confirmation of

        40       one page on 30 October at 2.59pm.  If we can go to the next

        41       page, please, we see there the same document, signed,

        42       I think, at the bottom, and at the top we see "Fax sent

        43       by", the number is blocked out partially, but I suggest,

        44       Mr Cuddihy, if you have a close look at it, you will see

        45       that it was sent to 02 62612640?

        46       A.   Sent to or sent from?

        47
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         1       Q.   Sent to.

         2       A.   Oh, sorry.  Yes.

         3

         4       Q.   You will see it is partially blocked out?

         5       A.   Yes.  Oh --

         6

         7       Q.   Do you think I am straining it a bit too much, do you?

         8       A.   I am sure if you got someone who was an expert on

         9       typefaces and stuff, you could find out for sure, but

        10       I cannot --

        11

        12       Q.   Yes.  Well, we might have to in respect of this vital

        13       piece of evidence, Mr Cuddihy, but I am not going to

        14       trouble you about that.  Is that the fax number, or is it

        15       your recollection that that was the fax number of the

        16       Middle East branch of DFAT on 30 October?

        17       A.   In this document here, I think, 2640 rang a bell.

        18

        19       Q.   You have the web page there, do you?

        20       A.   Sorry?  I was shown a copy of the web page earlier,

        21       and I did note that it had the fax number on it.

        22

        23       Q.   Does it have a "contact us" pull down with the phone

        24       numbers on it?

        25       A.   A "contact us" pull down?

        26

        27       Q.   Yes.

        28       A.   What does that mean?

        29

        30       Q.   I won't endeavour to explain it to you, Mr Cuddihy.

        31       A.   Yes, well, on our website that was listed as the fax

        32       number - it was listed as --

        33

        34       THE COMMISSIONER:   Q.   What's the fax number on the

        35       website?

        36       A.   It says 62612640, and I think --

        37

        38       MR LACAVA:   Q.  The area code is 02, isn't it?

        39       A.   Yes, I mean, I don't know that the fax numbers would

        40       change very often in the branch, so --

        41

        42       Q.   I want to assume that this document was in fact

        43       received by DFAT.  If it was received, would it be kept

        44       with the previous two documents that I have shown you, in

        45       the same place, on the same file, together with the other

        46       two documents?

        47       A.   Well, it should be, if they have been filed correctly.
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         1

         2       Q.   You were asked by my learned friend Mr Judd if you

         3       played any part in the search for documentation that was to

         4       be provided to this inquiry.  Do you recall being asked

         5       that about half an hour ago, I think maybe a bit longer?

         6       A.   I thought you asked me.  I recall the question,

         7       I thought you asked me, actually, but I recall the

         8       question, yes.

         9

        10       Q.   All right.

        11

        12       THE COMMISSIONER:   Mr Lacava, the fax confirmation sheet

        13       seems to have a fax message which is an hour different from

        14       that on the fax.  One is 15:59 and one is 14:59.  I don't

        15       know what that means, but I just thought I would tell you.

        16

        17       MR LACAVA:   Daylight saving, sir.

        18

        19       THE COMMISSIONER:   In the same fax?

        20

        21       MR LACAVA:   We might have to call some expert evidence

        22       about that.

        23

        24       THE COMMISSIONER:   I thought Canberra, Melbourne and

        25       Sydney were all on the same daylight saving time.

        26

        27       MR LACAVA:   That's my understanding, too.  I think

        28       Queensland is the only one out, but I'm not sure how long

        29       that's been the case.

        30

        31       THE COMMISSIONER:   Perhaps this fax came from Queensland.

        32

        33       MR LACAVA:   Q.   Mr Cuddihy, just to get back to a very

        34       serious point, if I may, this fax refers to a discussion,

        35       doesn't it?

        36       A.   "As previously discussed".  That's the second

        37       sentence - it certainly appears to, yes.

        38

        39       Q.   I want you to assume from me that the first fax that

        40       I showed you, the unsigned fax from Mr Stott, did not.

        41       A.   I am sorry, could you repeat that, please?

        42

        43       Q.   I want you to assume for the purposes of this question

        44       that is going to come in a moment that the first unsigned

        45       fax from Mr Stott did not refer to a previous discussion.

        46       A.   Yes, I will assume that.

        47



            .16/3/06 (47)              4697     D J CUDDIHY (Mr Lacava)

                            Transcript produced by ComputerReporters

�









         1       Q.   Did you have any discussion with Mr Stott on

         2       30 October?

         3       A.   I have no recollection of such a discussion, and I'm

         4       pretty sure that I did not have such a discussion with

         5       Mr Stott - not about this issue.

         6

         7       Q.   Have you had discussions with Mr Stott at all, when

         8       you were working in the Middle East and Africa branch?

         9       A.   I'm certain that I have had.  I can't remember a

        10       specific instance.  I mean, I'm pretty sure he visited the

        11       branch as part of the AWB delegations, for example, and I

        12       have seen an email on the files, or that have been produced

        13       as part of the documents for this inquiry, that there is a

        14       report of a conversation that I had with Charles, so, yes,

        15       clearly I have spoken to him.

        16

        17       Q.   Yes.  When was that discussion?

        18       A.   Oh, 2001, from memory - yes.

        19

        20       THE COMMISSIONER:   Mr Lacava, did your client suggest in

        21       his evidence that he had a discussion with Mr Cuddihy?

        22

        23       MR LACAVA:   No.  It is I think correctly summarised in the

        24       second statutory declaration of Ms Drake-Brockman, where

        25       she sets out parts of the relevant evidence, Commissioner,

        26       conveniently.

        27

        28       Q.   Could we have brought up again, please, DFT.0013.0158.

        29       Again, Mr Cuddihy, having shown you those documents again,

        30       I want to take you back now to paragraph 13.

        31       A.   Yes.

        32

        33       Q.   Do you see that towards the end of the

        34       paragraph Ms Drake-Brockman says:

        35

        36            I have now been shown a signed version of

        37            the correspondence sent by Mr Stott...I do

        38            not recall seeing this signed version of

        39            his correspondence before January 2006.

        40

        41       A.   I can see that, yes.

        42

        43       Q.   She then goes on in the next paragraph to recall the

        44       best of her recollection in relation to the 2 November and

        45       the signing of the letter.  She says:

        46

        47            I recall either that Mr Cuddihy was nearby
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         1            at the time, or I asked the other officers,

         2            "What does Don think".

         3

         4       Can you name other officers that would have been working in

         5       the same section near Ms Drake-Brockman at that time?

         6       A.   I certainly can.  Well, as I think it sets out here,

         7       Deborah Watson, who was Ms Drake-Brockman's PA, sat

         8       directly outside her office.  My colleague Mr Grenenger sat

         9       also directly outside of Jane's office, but in a different

        10       direction, if you know what I mean.

        11

        12       Q.   Yes.

        13       A.   And I sat next to Tony.  Mr Bowker's office was a

        14       short walk away.

        15

        16       Q.   Yes.

        17       A.   Then there was another - what would you call them -

        18       corral, or sort of cubicles, where, I believe, Mr Bill

        19       Richardson worked, and an officer who used to work to him

        20       that I can't remember who that was - I think a few officers

        21       rotated through that particular position.  But, yes, the

        22       officers close to Jane's office were Deborah, myself and

        23       Mr Grenenger.

        24

        25       Q.   Right.  Now, you will see at the end of paragraph 14

        26       Ms Drake-Brockman says:

        27

        28            To the best of my recollection, Mr Cuddihy

        29            came over to join us and I asked him what

        30            he thought about the letter.

        31

        32       A.   Mmm.

        33

        34       Q.   Now, did she do that?

        35       A.   Well, it is not my recollection that this happened,

        36       no.

        37

        38       Q.   You disagree with her, do you?

        39       A.   Well, it certainly is not my recollection.  I don't

        40       have, you know, as clear a recollection as appears to be

        41       recorded here, but, no, I have no recollection of this, no.

        42

        43       Q.   Well, when you say you have no recollection, you are

        44       not suggesting that it could have happened but you can't

        45       recall it - you are very positive that it didn't occur; is

        46       that what you are saying?

        47       A.   You know, it is the first time that I have been shown
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         1       this account.  I would appreciate the chance to look at it

         2       a bit more closely.

         3

         4       Q.   Well, take your time.  It is only one sentence.

         5       A.   Well, which in particular is the sentence you are

         6       asking me about?

         7

         8       Q.   The second-last sentence:

         9

        10            To the best of my recollection, Mr Cuddihy

        11            came over to join us and I asked him what

        12            he thought about the letter.

        13

        14       And she is referring to the letter of 30 October and her

        15       response, which she was about to sign, of 2 November?

        16       A.   No, I - I don't recall this.

        17

        18       Q.   I am sorry?

        19       A.   I have no recollection of this happening.

        20

        21       Q.   To the best of your recollection, that did not occur;

        22       is that your evidence?

        23       A.   That's correct, yes.

        24

        25       Q.

        26

        27            Mr Cuddihy explained the background to the

        28            correspondence.

        29

        30       Did you do that?

        31       A.   I didn't have the background.

        32

        33       Q.   So is it your evidence that, to the best of your

        34       recollection, that did not occur - that is, you did not

        35       explain the background to the correspondence?

        36       A.   No.  Yep.  To the best of my recollection.

        37

        38       Q.   And is it your evidence that you could not have done

        39       that, because you had never seen the correspondence before?

        40       A.   Correct.

        41

        42       Q.   She then goes on:

        43

        44            I do not recall the full details of what

        45            Mr Cuddihy and others said to me at this

        46            time.  To the best of my recollection, he

        47            told me that the AWB had recently visited
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         1            Iraq and that there was very considerable

         2            concern in the AWB about demurrage costs at

         3            the port due to delays in discharging

         4            vessels.

         5

         6       Did you say that, or words to that effect, to Ms Jane

         7       Drake-Brockman on 2 November 2000?

         8       A.   I don't believe so.

         9

        10       Q.   Is it the best of your recollection that you did not

        11       say those words to her?

        12       A.   It is the best of my recollection that I did not say

        13       that; correct.

        14

        15       Q.   Thank you.  She then goes on to say:

        16

        17            To the best of my recollection, I asked my

        18            staff whether the DFAT response had been to

        19            New York and to the best of my

        20            recollection, Mr Cuddihy said words to the

        21            effect that according to ILD it wasn't

        22            necessary because the Legal Branch is able

        23            to give this advice.

        24

        25       Did you say that?

        26       A.   I find it extremely improbable.

        27

        28       Q.   Is it the best of your recollection that you did not

        29       say that?

        30       A.   Yeah, I think it's extremely unlikely that I would

        31       have said that.

        32

        33       Q.   Just whilst we are on the subject of the international

        34       legal department of DFAT --

        35       A.   Division.

        36

        37       Q.   The international legal division of DFAT, if the

        38       unsigned or signed letters from Mr Stott of 30 October and

        39       the draft of the letter of 2 November which

        40       Ms Drake-Brockman subsequently signed were referred to the

        41       international legal division by the Middle East and Africa

        42       branch, would there normally be a record of that?

        43       A.   I am certain there would be.

        44

        45       Q.   Yes.  Where would that be kept?

        46       A.   If documents had been provided to the legal branch,

        47       I'm pretty sure that they would have kept copies on their
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         1       files, along with any response that they gave.

         2

         3       Q.   What about any request from the Middle East and Africa

         4       branch to the international legal division - would there be

         5       a copy of some request or instruction to them kept on the

         6       DFAT files?

         7       A.   If it was an oral request it couldn't be filed, but if

         8       it was a written request it would - I imagine there should

         9       be a record of it.

        10

        11       Q.   Did you make any oral request?

        12       A.   I am pretty sure that I didn't.  I mean, I --

        13

        14       Q.   Is that the best of your recollection?

        15       A.   Yeah, the best of my recollection is that I checked

        16       issues like this with New York and not with the legal

        17       branch.  So that's why I can't see, you know, why this

        18       would - you know, why I would have done that.

        19

        20       Q.   Could that be taken down, please, and could we have

        21       put up DFT.0013.0177.  You will see, Mr Cuddihy, that at

        22       the top of the page Ms Drake-Brockman is speaking about her

        23       distinct recollection of the following.  "a" refers to the

        24       two-page unsigned fax from Mr Stott:

        25

        26            b.  When I first saw it the first page was

        27            folded over the back of the second page, so

        28            that the second page was the first that

        29            I saw.

        30

        31       So she has got a distinct recollection, five years and

        32       three or four months ago, of seeing a document where the

        33       second page was on top; do you understand?

        34       A.   Yes.  Yes.

        35

        36       Q.   Did you provide her with the two-page unsigned letter

        37       from Mr Stott folded over with the second page on top?

        38       A.   No, as I have said, I'm pretty sure I never saw the

        39       letter from Mr Stott.

        40

        41       Q.   And that's the best of your recollection?

        42       A.   Yes.

        43

        44       Q.   Thank you.  You were taken to this this morning by my

        45       learned friend Mr Agius - paragraph 9d?

        46       A.   Yes.

        47
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         1       Q.   You will see in subparagraph iii:

         2

         3            I was told by either Ms Jill Courtney or

         4            Mr Don Cuddihy words to the effect that

         5            "the AWB needs this dealt with urgently".

         6

         7       Did you say those words to Ms Drake-Brockman on 2 November

         8       2000?

         9       A.   Well, I have no recollection of it, and, you know, as

        10       I think I have indicated, I don't recall seeing either the

        11       fax or the outgoing letter.  So I presumably wouldn't have

        12       been in a position to say that.

        13

        14       MR LACAVA:   Commissioner, just before I sit down, could

        15       I ask to have added to exhibit 77 the documents

        16       AWB.0106.0110 and 0111?  That is the fax confirmation sheet

        17       and the further copy of the signed letter from Mr Stott

        18       with the fax header, about which we had the discussion

        19       before about the discrepancy in timing.

        20

        21       THE COMMISSIONER:   It may be preferable to make them a

        22       separate exhibit.

        23

        24       MR LACAVA:   Very well.  I only wanted to do it that way

        25       because part of the series - that is AWB.0106.0109 - is

        26       already part of exhibit 77.

        27

        28       THE COMMISSIONER:   Do you tender those, Mr Agius?

        29

        30       MR AGIUS:   Yes.

        31

        32       THE COMMISSIONER:   I shall mark AWB.0106.0110 and

        33       AWB.0106.0111 as exhibit 581.

        34

        35       EXHIBIT #581 FAX CONFIRMATION SHEET AND COPY OF SIGNED

        36       LETTER, BARCODED AWB.0106.0110-0111

        37

        38       MR LACAVA:   We have no further questions.

        39

        40       MR CARTER:   Mr Lacava beat Mr Forrest and I, when you

        41       called for questions.  This witness is covered by our

        42       notice.

        43

        44       THE COMMISSIONER:   Yes.

        45

        46

        47
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         1       <EXAMINATION BY MR CARTER:

         2

         3       MR CARTER:   Q.   Sir, you gave evidence this morning that

         4       your interview with the Volcker committee was

         5       tape-recorded; is that right?

         6       A.   That's the best of my recollection.

         7

         8       Q.   Were you provided with a copy of the tape after the

         9       interview?

        10       A.   No, I am pretty sure that I wasn't.

        11

        12       Q.   Is the summary of your interview that has been

        13       tendered in evidence just that - a summary of a more

        14       detailed recorded conversation?

        15       A.   I recall that the conversation went for around an

        16       hour, yes, and clearly I don't think that that summary

        17       would seem to cover an hour's worth of --

        18

        19       Q.   And who was present?

        20       A.   A DFAT officer was present.

        21

        22       Q.   Who was that - if you can't remember, that's fine.

        23       A.   No, I am sure someone would have a record of it.

        24

        25       Q.   Yes.  Who else was present?

        26       A.   Well, just the two - there were two investigators from

        27       the Volcker Inquiry.

        28

        29       Q.   Who were they?

        30

        31       THE COMMISSIONER:   We are not allowed to use their names,

        32       Mr Carter.

        33

        34       MR CARTER:   Really?

        35

        36       THE COMMISSIONER:   Really.

        37

        38       MR CARTER:   Q.   Did you listen to the tape afterwards?

        39       A.   Oh, no.  No.  I gave the - I spoke to them.  As I say,

        40       I think it was for around an hour.  They said, "Well,

        41       thanks for your time", and --

        42

        43       Q.   All right.  Prior to that interview taking place - and

        44       you may have been asked some questions on this by

        45       Mr Lacava, but I just wanted to be clear - had you been

        46       provided with a bundle of what might be described as

        47       relevant documents and/or cables or emails by anyone within
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         1       DFAT?

         2       A.   Oh, yeah, I think - well, I believe I was sent some

         3       questions which the Volcker committee wished to ask me, or

         4       a set of issues they were asking for comment on, and I'm

         5       pretty sure I was provided with those, oh, ahead of the

         6       interview that I had, but I don't think there were any

         7       documents attached to those.

         8

         9       Q.   Well, that may have been the fault of my question.

        10       What you have just described is, in effect, advance notice

        11       of questions you were going to be asked.

        12       A.   That's my recollection of what I was --

        13

        14       Q.   What I am asking you about is whether anyone within

        15       DFAT supplied you with copies of what were regarded as

        16       relevant documents prior to your interview with the Volcker

        17       committee?

        18       A.   No, they did not.

        19

        20       Q.   So there was no-one within DFAT, to the extent that

        21       you can talk, based on your process, leading up to the

        22       interview, no-one coordinating the interviews, the

        23       preparation of DFAT employees for the interview by the

        24       Volcker committee?

        25       A.   When you say "coordinating"?

        26

        27       Q.   Well, saying, "Look, you are about to be questioned by

        28       an officer" - if that is the appropriate word,

        29       Commissioner; I don't mean any disrespect if it is not -

        30       "of the United Nations about the role of the Australian

        31       Government with respect to the Oil-for-Food Program.  These

        32       are the documents which we think it might be in your

        33       interest to review before you participate in the

        34       interview"?

        35       A.   No, I wasn't given any documents like that, no.

        36

        37       Q.   All right.  So the first you saw of any documents, is

        38       it your best evidence, was not until you got into the

        39       interview itself?

        40       A.   Well, I should mention that some time prior to the

        41       Volcker interview I was asked to participate in a file

        42       search.

        43

        44       Q.   Yes.  Who by?

        45       A.   Well, by members of the Iraqi task force.

        46

        47       Q.   Was that Mr Blazey - Bassim Blazey?
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         1       A.   Yes, I think Mr Blazey may have been the head of the

         2       task force.  I don't think it was him personally who asked

         3       me, but it was - I believe he was the head of the task

         4       force at that time.

         5

         6       Q.   All right.  Well, he asked you to look for some files,

         7       and this was before the Volcker interview?

         8       A.   My recollection is that we were going through the DFAT

         9       files to try and identify relevant material, and that was

        10       the purpose of the file search.

        11

        12       Q.   And what did you find?

        13       A.   I refused to participate.

        14

        15       Q.   Why was that?

        16       A.   I was extremely busy on other issues at the time.  It

        17       was a fairly high priority issue I was dealing with at the

        18       time, and I said, "Guys, I do not have the time".

        19

        20       Q.   Was this issue taken seriously in DFAT?

        21

        22       MR ROBERTSON:   Sorry, may he finish the answer, please?

        23

        24       THE WITNESS:   So I said, "Can't you get someone else to do

        25       this; it is not a very technical job", and after a bit of

        26       toing and froing I think they agreed that I could sort of

        27       continue with my existing duties and not participate in the

        28       file search.

        29

        30       MR CARTER:   Q.  Who did you get to fill your shoes?

        31       A.   I think - well, they roped in a few other individuals

        32       who were working in the department, and I believe they got

        33       a couple of what we call contractors employed - you know,

        34       people who aren't permanent public servants but who are

        35       sort of working on a contract basis to do that job.

        36

        37       Q.   So can you name any individual within DFAT - a DFAT

        38       employee who had responsibility for the assembling of

        39       materials and the file search?

        40       A.   The assembling of materials?  Well, I recall that -

        41       I think Jeremy Brewer was possibly the person who actually

        42       asked me to participate, and I think he was coordinating

        43       the exercise.

        44

        45       Q.   All right.  Now, in some questions from Mr Agius - and

        46       the transcript reference is at pages 4641 and 4642 - you

        47       were asked whether it was the policy of DFAT to really do
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         1       what the UN approved; do you recall that evidence?

         2       A.   Yes.

         3

         4       Q.   Mr Agius asked you a question to the effect of, "Well,

         5       how did this become the policy?", and your answer - please

         6       correct me if I am wrong - was to the effect of well, you

         7       can't recall any specific instructions, and this is at

         8       page 4642, "It was like a lot of things in DFAT, you sort

         9       of pick it up as you go"; do you recall that evidence?

        10       A.   I do recall saying that, yes.  It is probably phrased

        11       a bit loosely.  I mean, it is a policy usually put into

        12       place, it is not just sort of randomly generated.

        13

        14       Q.   Well, were you briefed by your superiors on what the

        15       appropriate policy was with respect to the contract

        16       approval process?

        17       A.   Not in detail.  Not by my superiors.  I was told of

        18       the department's attitude to the Oil-for-Food Program.  But

        19       the actual detailed operation of it I basically picked up

        20       from Mr Grenenger, who had been doing the job for some

        21       time --

        22

        23       Q.   No, but --

        24       A.   -- and was across the detail.

        25

        26       MR ROBERTSON:   I am sorry, he has to be allowed to answer

        27       the question.

        28

        29       MR CARTER:   I accept that.  I apologise.  I thought he

        30       had.

        31

        32       Q.   Sir, who were you reporting to?

        33       A.   To Mr Bowker.  Mr Bowker was my immediate supervisor.

        34

        35       Q.   Who did Mr Bowker report to?

        36       A.   To Jane Drake-Brockman, the branch head.

        37

        38       Q.   And who did she report to?

        39       A.   She reported to the division head.

        40

        41       Q.   Who was?

        42       A.   When I first joined the division, I believe it was

        43       Mr David Ritchie.  He subsequently moved on and was

        44       replaced by Mr Greg Irwin, and Greg was then replaced by

        45       Mr James Wise.  I couldn't give you the exact dates on

        46       which those changes took place, but --

        47
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         1       Q.   And those individuals - I am sorry, had you finished?

         2       A.   Yes.

         3

         4       Q.   I am sorry.  Did those individuals then report to the

         5       minister?

         6       A.   When you say "report to the minister" --

         7

         8       Q.   Well, I was trying to get, because we don't have any

         9       document that I'm aware of in the nature of a structure for

        10       DFAT, like there is for AWB, an idea of the line of

        11       reporting upwards from your position, or did you report

        12       directly to the minister as well?

        13       A.   Oh, well, when you say "report" --

        14

        15       Q.   Talk to, explain, discuss policy?

        16       A.   Oh, it would be rare that I talked directly to the

        17       minister.  It doesn't happen often.  I speak to ministers'

        18       offices more frequently.  But, I mean, in DFAT, it would

        19       be - I mean, people at various levels might speak to a

        20       minister's office or even speak to the minister.  But

        21       probably the division head would have more direct contact

        22       with the minister than anybody else in a division.

        23

        24       Q.   All right.  Well, I am just wanting to explore this

        25       matter of you can't recall specific instructions, you pick

        26       it up as you go.  Is your evidence that, other than the

        27       website that you were taken to in your examination, there

        28       is no other written material in existence articulating

        29       DFAT's policy, if I can use that term in a loose sense for

        30       the present purposes, with respect to the contract approval

        31       process?

        32       A.   I am sure there would be something in writing

        33       somewhere.  I mean, yes, no doubt we would have written to

        34       the minister when the Oil-for-Food Program first began

        35       explaining what it was and recommending a course of action

        36       to deal with it.

        37

        38       Q.   Mmm-hmm.

        39       A.   But, I mean, that's well before my time.  I think that

        40       was back in 1996.

        41

        42       Q.   Right.  Well, have you seen such a document?

        43       A.   No, not that I can recall.

        44

        45       Q.   Do you know if there was a reply to the recommendation

        46       to the minister?

        47       A.   Well, bearing in mind I'm assuming that there was
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         1       probably some such correspondence - minute - correspondence

         2       with the minister.

         3

         4       Q.   All right.

         5       A.   And normally the minister would acknowledge - you

         6       know, there was provision for the minister to, you know,

         7       acknowledge his receipt of correspondence.

         8

         9       Q.   All right.  I don't want to take up time on this.

        10       I want to move on.  Is that all you can offer to the

        11       inquiry with respect to written policy?

        12       A.   Well, the stuff on the website, yep - that's --

        13

        14       Q.   Now, in the website - you were taken to some relevant

        15       passages of it --

        16       A.   Yes.

        17

        18       Q.   -- the word "appear", you will recall, was in italics?

        19       A.   I recall that, yep.

        20

        21       Q.   Do you know why it is in italics?

        22       A.   Well, I guess it - you know, to give you the sense

        23       that this wasn't a rigorous and in any way definitive

        24       examination of the contracts.  I mean, we would have a

        25       quick look at it to see that there wasn't anything

        26       obvious that was wrong with it, but I think - and I must

        27       say - I mean, it is years since I have read this.  In fact,

        28       I don't think I have read the whole thing in detail.

        29       I think it makes it clear that the decisions on contract

        30       approval lie with the UN Security Council and not with the

        31       department.

        32

        33       Q.   Do you know who wrote that?

        34       A.   Oh, documents like this tend to have several authors.

        35       It has probably been on the website since the Oil-for-Food

        36       Program was first put in place in 1996, and has been

        37       routinely updated, revised, you know, from time to time

        38       over, you know, a long period of time by a succession of

        39       officers who filled a particular position.

        40

        41       Q.   Well, I think that particular version - and we haven't

        42       been provided with it yet - says that it was last amended

        43       in 2001; is that right?

        44       A.   That's what it does say, yes.

        45

        46       Q.   What does it say?  Could you just read it out, please?

        47       A.   "This page modified Thursday 25 Jan 2001".
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         1

         2       Q.   All right.  So is there a way of investigating the

         3       etiology of the document, if I can put it that way - the

         4       history of it?

         5       A.   Oh, you mean when it was modified and --

         6

         7       Q.   Yes.

         8       A.   There may be.  I mean, I don't know what sort of

         9       archiving, our web maintenance people keep.

        10

        11       Q.   Well, who should I direct that inquiry to?

        12       A.   Perhaps to the department - I mean, one of the

        13       department's legal area may be able to give you a steer on

        14       that.

        15

        16       Q.   All right.  There is nothing else that you can tell us

        17       about written policy bearing on the issue of contract

        18       approval?  There is what is on the website, and it is your

        19       understanding there would have been a recommendation that

        20       went up to the minister back when the Oil-for-Food Program

        21       commenced?

        22       A.   Well, when I say "understanding", it is my

        23       expectation.

        24

        25       Q.   Yes, understanding?  You are not able to --

        26       A.   There wasn't, say, a list of procedures that we

        27       adopted that I was aware of, no.

        28

        29       Q.   All right.  So I take it, then, that the effect of

        30       your evidence is, as to the policy, that it was something

        31       that was picked up, as you say, as you went, on the run?

        32       A.   Well, learning on the job, yeah.

        33

        34       Q.   All right.  Well, were you instructed as part of that

        35       learning not to read contracts?

        36       A.   Well, I wasn't instructed not to read contracts, no.

        37

        38       Q.   But, sir, your evidence this morning - please correct

        39       me if I am wrong - was that you didn't really read the

        40       contracts?

        41       A.   Well, it was clear to me that we had no role in either

        42       approving or rejecting contracts, and that our role was to

        43       act as an intermediary between individual companies and the

        44       AWB.  That was our role, rather than reading contracts.

        45

        46       Q.   Please correct me if I am wrong, because there are a

        47       number of witnesses who have used this word, but do you say
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         1       that you had a post-box role?

         2       A.   I think I may have used a term like that in that

         3       summary of the Volcker commission interview.

         4

         5       Q.   Yes.  That's right.

         6       A.   Yes.

         7

         8       Q.   Was that a term that emanated by way of written policy

         9       within DFAT, or something that you picked up orally by

        10       osmosis?  Who told you that you had a post-box role?

        11       A.   Well, I don't know if anyone actually used those words

        12       to me, but I would explain that our role was to act as a

        13       conduit between the United Nations Office of the Iraq

        14       Program and individual exporters - probably I was explained

        15       that by Mr Grenenger.

        16

        17       Q.  I am sorry, could you just clarify your working

        18       relationship with him?

        19       A.   Well, I guess you might say I - he worked to me.

        20       I was his supervisor.

        21

        22       Q.   So you were told by someone reporting to you that his

        23       function and your function included being a post box?

        24       A.   Well, he was explaining to me how we did the job, yes.

        25

        26       Q.   I know we can't explore the history of it now, not on

        27       the documents that have presently been provided, but had

        28       you read what was on the website at that point in time?

        29       A.   I dare say I would have read the relevant bits, yes.

        30

        31       Q.   It is a bit larger than a simple post-box function,

        32       isn't it?

        33       A.   Oh, in what respect?

        34

        35       Q.   Well, in the sense that there are statements in the

        36       document - as I say, I haven't got it in front of me -

        37       about the importance of compliance with the sanctions.

        38       A.   Oh, I think we made it very clear that the

        39       government's policy was that we - any transactions under

        40       the Oil-for-Food Program had to comply with sanctions.

        41

        42       Q.   Well, I understand that was the government's policy.

        43       What I am exploring is how that was implemented.

        44       A.   Mmm.

        45

        46       Q.   You say that your implementation of that policy

        47       involved not reading the contracts?
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         1       A.   Well, we cannot - the compliance with UN sanctions is

         2       determined by the United Nations, not by the Australian

         3       Government.  So we had to - it was up to the UN, or, more

         4       correctly speaking, the members of the UN Security Council

         5       committee, to determine whether or not a contract was in

         6       compliance or otherwise with UN sanctions.

         7

         8       Q.   So you understand these questions are not intended to

         9       be critical, they are just to establish the facts?

        10       A.   Mmm.

        11

        12       Q.   You also gave evidence, at pages 4648 and 4649, that

        13       your understanding was that the UN went through the

        14       contracts on a line-by-line basis, and that they would have

        15       commercial lawyers going through them on a line-by-line

        16       basis.  Do you recall that evidence?

        17       A.   I know I mentioned commercial lawyers.  I - I remember

        18       saying that, you know, it was clearly my impression that

        19       they examined them in great detail, line by line being,

        20       I guess, a sort of a turn of phrase, but I would imagine

        21       they would have a number of - depending - each country,

        22       each member of the UN Security Council, I guess, would put

        23       different resources in to checking the thing.  But I

        24       imagine they would have the sort of expertise you need to

        25       determine whether the contracts were, you know, orthodox,

        26       aboveboard, pretty much standard, and I imagine, you know,

        27       someone who was experienced in contract law could be useful

        28       there, someone who knew something about, you know, the

        29       details of international trade.

        30

        31       Q.   All right.

        32

        33       MR ROBERTSON:   Could I just interrupt my learned friend to

        34       say that 4649, the top of the transcript, doesn't say

        35       precisely what my learned friend put to the witness that he

        36       had said this morning.

        37

        38       MR CARTER:   I think, Commissioner, you will recall the

        39       effect of the evidence.  I am working off a note, not the

        40       transcript.

        41

        42       Q.  You can clarify it.  As I understood the effect of your

        43       evidence, and this bears on the issue of your state of

        44       mind, sir, it was that the UN went very closely through the

        45       contracts, and you had an understanding that they had

        46       commercial lawyers involved?

        47       A.   Well, maybe I gave that as an example.  My
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         1       understanding was they had - well, they should have had the

         2       expertise needed to determine whether contracts were

         3       compliant with sanctions.  I mean, it was their

         4       responsibility to make that decision.

         5

         6       Q.   For the sake of it, it is at the top of page 4649.

         7       I am reading the question on the bottom of page 4648, so it

         8       may be that when you actually dealt with these applications

         9       in the contracts, you never had in mind to satisfy yourself

        10       that the transaction did not appear to infringe UN

        11       sanctions.  Your answer was:

        12

        13            Well, certainly I didn't see that I had the

        14            competence to know that.  I mean, I

        15            understood that the UN went through the

        16            contracts on a line-by-line basis.  They

        17            probably had their commercial lawyers who

        18            could say whether this was a standard sort

        19            of a thing that you'd have in a contract or

        20            whether there was something unusual about

        21            it.

        22

        23       Now, having read that to you, I maintain the puttage.

        24       A.   You maintain what?

        25

        26       Q.   I maintain the question I put to you a moment ago.

        27       What was the source of your understanding for that?

        28

        29       THE COMMISSIONER:   Mr Carter, in that case, we don't need

        30       to go over it again, because he has given the answer to

        31       that question.

        32

        33       MR CARTER:   Could I be permitted to ask one more question

        34       about it, sir?

        35

        36       THE COMMISSIONER:   Yes.

        37

        38       MR CARTER:   Q.   What was the source of your understanding

        39       for making that comment, other than you imagined or

        40       assumed?

        41       A.   Well, I wasn't - I certainly wasn't under the

        42       impression that the UN sanctions committee merely rubber

        43       stamped contracts.  Quite a few had been put on hold.  So

        44       I presumed they were taking a very close look at individual

        45       contracts, and that they had whatever expertise was

        46       necessary to evaluate them, and I presumed a knowledge of,

        47       you know, contract law, or someone who was experienced in
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         1       international trade contracts would be called upon.

         2

         3       Q.   All right.  There is just one further question on

         4       that, Mr Commissioner.  It was that presumption that

         5       dictated your understanding that it was legitimate to have

         6       a post-box function?

         7       A.   Not so much that presumption, but that was our role.

         8       The UN asked us to provide them with certain - perhaps you

         9       don't appreciate, the UN would not deal directly with

        10       individual companies.  The only way a company could submit

        11       a contract or ask a question of the UN was to go through

        12       its national government.  And our role was to act as a

        13       conduit for information flowing between the UN and

        14       individual companies.  I was not aware that we were ever

        15       asked to make decisions on behalf of the UN Security

        16       Council.

        17

        18       Q.   What would you say, then - I am moving to a different

        19       topic, sir - that, based on that evidence, you, in effect,

        20       were acting as an agent on behalf of the AWB?

        21       A.   Not really an agent.  We were passing on material for

        22       them.

        23

        24       Q.   They couldn't communicate directly with the United

        25       Nations, as you say?

        26       A.   No, that's my understanding, yes.

        27

        28       Q.   You acted as a post box, conduit - they are your

        29       words - insofar as the contract approval process went?

        30       A.   Mmm.

        31

        32       Q.   What do you say to the suggestion that, in effect, you

        33       were acting as their agent - I am not using that with any

        34       legal connotation.

        35

        36       THE COMMISSIONER:   I am glad to hear that, because it

        37       would be very far-fetched if you were.

        38

        39       MR CARTER:   Indeed, sir.  That's why I put the caveat in

        40       it.

        41

        42       THE COMMISSIONER:   It takes us nowhere, I think.

        43

        44       MR CARTER:   There have been plenty of questions of that

        45       nature over the last six weeks, sir.

        46

        47       MR AGIUS:   I wonder if my learned friend would give some
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         1       consideration to withdrawing that remark.

         2

         3       THE COMMISSIONER:   Let's move on.

         4

         5       MR CARTER:   I will, sir.  I will give consideration to it.

         6

         7       THE COMMISSIONER:   I will take that as a withdrawal,

         8       unless you tell me otherwise.

         9

        10       MR CARTER:   Thank you, sir.  It is not meant as a --

        11

        12       THE COMMISSIONER:   Let's just get on with it, Mr Carter.

        13

        14       MR CARTER:   Q.   I have asked you some questions in

        15       relation to policy, oral and written, in respect of the

        16       Oil-for-Food Program and contract approval process.

        17       A.   Yes.

        18

        19       Q.   I now want to ask you briefly if you can identify

        20       written or oral policy with respect to compliance with

        21       United Nations sanctions and resolutions generally within

        22       DFAT.

        23       A.   Mmm.  I am sorry, was that the question?

        24

        25       Q.   Yes.

        26       A.   Could you repeat it, please?

        27

        28       Q.   I was just alerting you to the fact that I am now

        29       moving beyond the question of contract approval policy --

        30       A.   Yes.

        31

        32       Q.   -- to the issue of policy generally speaking with

        33       regard to compliance with United Nations sanctions and, for

        34       example, Security Council resolutions.

        35

        36       MR AGIUS:   Is this in relation to the Oil-for-Food

        37       Program, or is it something outside our terms of reference?

        38

        39       MR CARTER:   In my submission, the question is relevant,

        40       sir.

        41

        42       THE COMMISSIONER:   If it is restricted to the Oil-for-Food

        43       Program, it is.

        44

        45       THE WITNESS:   I am sorry, I still didn't understand what

        46       you were asking.  Could you perhaps rephrase it, or --

        47
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         1       MR CARTER:   Q.   Are there other written policies you can

         2       identify concerning DFAT's attitude to compliance with

         3       sanctions and UN Security Council resolutions, insofar as

         4       they related to the Office of Iraq and the Oil-for-Food

         5       Program?

         6       A.   Well, beyond the ones I have just outlined, no.

         7       I don't think I can.

         8

         9       Q.   Would you say - and if I can be permitted to ask this

        10       question - that generally within DFAT compliance with UN

        11       Security Council resolutions and sanctions was regarded as

        12       a matter of importance?

        13

        14       THE COMMISSIONER:   I would have thought that would go

        15       without saying.  I don't need any evidence for that.

        16

        17       THE WITNESS:   Yeah.

        18

        19       THE COMMISSIONER:   And I am concerned with the

        20       Oil-for-Food Program, not generally.

        21

        22       MR CARTER:   No, but general matters may impact on the

        23       findings you ultimately make as to this matter, sir.

        24

        25       THE COMMISSIONER:   You can put that matter in a

        26       submission, if you wish.

        27

        28       MR CARTER:   I will, sir.  I must say, though, it is

        29       troubling to hear you say immediately, without the witness

        30       answering, that it is obvious what the answer to that would

        31       be, when there has been no evidence about it.  It indicates

        32       a degree of pre-judgment, with respect, sir.

        33

        34       THE COMMISSIONER:   That's a nonsense submission, if I may

        35       say so.

        36

        37       MR CARTER:   Well, of course you would say that, sir, but

        38       it is also a considered submission based on other examples

        39       of it throughout the inquiry.

        40

        41       THE COMMISSIONER:   If you are asking me to accept that the

        42       Australian Government would disregard the circumstances

        43       arising from United Nations resolutions, I would have great

        44       difficulty with such a proposition.

        45

        46       MR CARTER:   Well, sir, I didn't put any proposition at

        47       all.  I was simply asking the witness - the question was:
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         1

         2            Would you say...that generally within DFAT

         3            compliance with UN Security Council

         4            resolutions and sanctions was regarded as a

         5            matter of importance?

         6

         7       What you have done just then, sir, is to elevate it to

         8       where I didn't go.

         9

        10       THE COMMISSIONER:   Please, what I have just done is to

        11       suggest to you that a department of government would have

        12       regard to United Nations Security Council resolutions and

        13       sanctions, and I don't need evidence of that.  Just go on,

        14       please.

        15

        16       MR CARTER:   I will move on as you direct.

        17

        18       Q.   You were asked some questions about the folder of 17

        19       secret documents - do you recall that?

        20       A.   I do recall that, yes.

        21

        22       Q.   You were asked, in effect, two or three pro forma

        23       questions one by one?

        24       A.   Yes.

        25

        26       Q.   When you got to the document behind tab 13 - and you

        27       understand we've got no idea what it is --

        28       A.   Mmm.

        29

        30       Q.   -- you said, and I had best make sure I am right about

        31       this, that there is a reference to the issue raised to that

        32       evidence in your second statutory declaration?

        33       A.   I recall saying something along those lines, yes.

        34

        35       Q.   Now, where is it in this --

        36

        37       MR AGIUS:   I object to that.

        38

        39       THE WITNESS:  I don't think I can answer that.

        40

        41       MR AGIUS:   That could only identify the material that's in

        42       document 13.

        43

        44       THE COMMISSIONER:  I reject the question.

        45

        46       MR CARTER:   He has identified it.  He has said, "It is

        47       referred to in my second stat dec".
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         1

         2       THE COMMISSIONER:   Precisely.  I won't allow any further

         3       identification.

         4

         5       MR CARTER:   Q.   These 17 documents, are they the ones -

         6       you recall Mr Lacava asked you some questions about your

         7       conversation with two of the other witnesses?

         8       A.   Yes, one of the other witnesses.

         9

        10       Q.   Yes.  Now, were you discussing these documents with

        11       that witness?

        12       A.   I wasn't discussing them.  I - Jill made some

        13       reference to some material, and I wasn't really sure what

        14       she was getting at, and I didn't really want to elaborate

        15       and ask her too many questions.  I was in a bit of a hurry

        16       to get - to see the department's counsel.  I did have other

        17       things on my mind and I was conscious that I didn't really

        18       want to talk to other witnesses about, you know, matters

        19       likely to be raised by the Commission, so I - but I did

        20       have a bit of - I wasn't sure just what she was referring

        21       to.  She was referring to some documents which I think

        22       I hadn't seen at that stage.

        23

        24       Q.   Could we bring up, please, GOV.0002.0041, which is

        25       exhibit 573.  If it could be scrolled up to paragraph 9 of

        26       that document.  I should say, just while that's happening,

        27       in fairness to you, sir, this is an affidavit of Mr Brendan

        28       Charles Hammer which was tendered this morning as a public

        29       exhibit, exhibit 573 --

        30       A.   Mmm-hmm.

        31

        32       Q.   -- in support of - well, it was tendered this morning

        33       in support of the order that was made yesterday in respect

        34       of secrecy; do you understand?

        35

        36       THE COMMISSIONER:   That's not correct.

        37

        38       MR CARTER:   How so?  It was tendered this morning, I'm

        39       right about that sir.

        40

        41       THE COMMISSIONER:   May I suggest you read the judgment I

        42       gave?   When you do, you will discover that I made the

        43       order on the basis of three secret affidavits.

        44

        45       MR CARTER:   We will have more on that tomorrow, I suppose,

        46       sir.

        47
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         1       Q.   Do you see paragraph 9?

         2       A.   I do.

         3

         4       Q.

         5            None of the relevant unassessed

         6            intelligence documents explicitly

         7            identifies any of the companies referred to

         8            in the Letters Patent.

         9

        10       Do they implicitly?

        11

        12       MR AGIUS:   I object to that.

        13

        14       THE COMMISSIONER:   I reject the question.  Mr Carter, I

        15       have made an order which restricts any knowledge being

        16       disclosed of the documents, their source, and I did that on

        17       the basis of public interest immunity in the interests of

        18       Australian security.  It is important that you understand

        19       that you should not impinge upon that national interest.

        20

        21       MR CARTER:   Well, sir, with respect, the question doesn't.

        22

        23       THE COMMISSIONER:   Will you ask your next question,

        24       please?

        25

        26       MR CARTER:   I will identify what I wanted to do next.

        27       This may be covered by what I will take as your ruling,

        28       with respect, that I am not permitted to ask these

        29       questions.  It is at paragraph 22 of the same public

        30       affidavit.  If the document could be scrolled upwards,

        31       please, so that the witness can see paragraph 22.

        32

        33       THE COMMISSIONER:   What was the question you wished to

        34       ask?

        35

        36       MR CARTER:   I wished to ask the witness about the

        37       sentence:

        38

        39            Under these rules, the standard practice is

        40            that the identity of Australians or

        41            Australian bodies in intelligence reports

        42            is usually concealed...

        43

        44       Et cetera et cetera.

        45

        46       THE COMMISSIONER:   I reject the question.

        47
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         1       MR CARTER:   I wasn't going to ask him about the 17

         2       documents at all, sir.

         3

         4       THE COMMISSIONER:   No.  Why don't you ask somebody, if

         5       this gentleman is called, who may know something about

         6       this, rather than somebody who, I would suggest, wouldn't.

         7

         8       MR CARTER:   Sir, can I say, with respect, that

         9       I wholeheartedly accept the obligation not to traverse your

        10       ruling whilst it remains in force.

        11

        12       THE COMMISSIONER:   Yes.

        13

        14       MR CARTER:   But that, secondly, Mr Agius has put questions

        15       to witnesses, including this witness, about whether the

        16       document that they were looking at related - and, again,

        17       I am relying on my notes, not the transcript - in any way

        18       to the AWB.

        19

        20       THE COMMISSIONER:   Let's clarify it this way.

        21

        22       Q.   Mr Cuddihy, do you know anything at all about the

        23       privacy rules governing ASIS, Defence Signals Directorate,

        24       DIGO, ONA and DIO?

        25       A.   Not in any detail, Commissioner, but I'm always

        26       reluctant to say anything at all, because I know they are

        27       pretty strict.

        28

        29       MR CARTER:   I am not going to get into a stand-up debate

        30       with you, sir.  That question had nothing to do with what

        31       I wanted to explore.

        32

        33       Q.   There was just one final matter, if I may.  You gave

        34       evidence at page 4654 about documents you were shown by

        35       lawyers from the inquiry late last year?

        36       A.   Correct.

        37

        38       Q.   Do you recall that?

        39       A.   Yes, I do.

        40

        41       Q.   What documents were you shown?

        42       A.   As I recall, it was a facsimile from Charles Stott to

        43       Jill Courtney, and - I'm not sure which version, because it

        44       does appear there were a few - and a letter from Jane

        45       Drake-Brockman to Charles Stott, which I understand there

        46       was only one version of that.  I do not - no, I was also

        47       shown, I think, some samples of contracts which had been
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         1       lodged by AWB.  I think there was a letter to me covering

         2       some contracts which they had asked to be sent on to

         3       New York.

         4

         5       Q.   Did you read the contracts then?

         6       A.   When?

         7

         8       Q.   When you were shown them by lawyers from this inquiry

         9       late last year?

        10       A.   No, not in detail, no.  I looked at the covering

        11       letter.

        12

        13       Q.   Did you discuss the free in truck clause?

        14       A.   No.

        15

        16       Q.   You weren't asked any questions about that clause

        17       by --

        18       A.   By?

        19

        20       Q.   By the lawyers assisting the inquiry?

        21       A.   Not that I recall, no.

        22

        23       Q.   That was Mr Wigney, was it, that did that interview?

        24       A.   It was Mr Wigney, and I believe a Mr Vorrieter.

        25

        26       MR CARTER:   Thank you very much, Mr Cuddihy.

        27

        28       THE WITNESS:   No, that's a pleasure, thank you.

        29

        30       THE COMMISSIONER:   Anybody else?

        31

        32       MR WINNEKE:   Commissioner, I would seek to ask very few

        33       questions on behalf of Rhine Ruhr.

        34

        35       THE COMMISSIONER:   Yes.

        36

        37       <EXAMINATION BY MR WINNEKE:

        38

        39       MR WINNEKE:   Q.   Mr Cuddihy, do I take it that you have

        40       no specific recollection of conversations that you had with

        41       officers of Rhine Ruhr?

        42       A.   I certainly remember the name of the company.  I

        43       remember, you know, that they were applying - there were

        44       some issues under the Oil-for-Food Program, and I suspect -

        45       I think I probably spoke to someone there, but, again,

        46       I couldn't recall what specific conversation or particular

        47       issue we discussed.
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         1

         2       Q.   Insofar as the treatment or the process of

         3       applications - and I am not going to go through it with

         4       you - there is no reason for you to believe that you dealt

         5       with the application from Rhine Ruhr in any way different

         6       to the process that you have described to the Commission

         7       today?

         8       A.   When you say "dealt with the contract"?

         9

        10       Q.   The application for permission?

        11       A.   I can't remember in great detail how we dealt with it,

        12       but - I mean, I do recall that issues arose in relation to

        13       Rhine Ruhr that didn't arise in relation to a lot of other

        14       companies.

        15

        16       Q.   Yes.  Perhaps this document could be put up,

        17       Commissioner - RRP.0001.0075.  I think it is part of

        18       exhibit 49.  Do you see that facsimile header sheet?

        19       A.   Yes, I do.

        20

        21       Q.   Do you recall the name Mardi Nys?

        22       A.   Yes, that does ring a bell.

        23

        24       Q.   Is that the name of the person to whom you spoke at

        25       Rhine Ruhr?

        26       A.   I couldn't go that far, but I mean, if she was -

        27       that's a female, I gather?

        28

        29       Q.   It is.

        30       A.   If she was the person who was dealing with the

        31       application, I'm sure that she was probably the person

        32       I spoke to, yes.

        33

        34       Q.   You will see that she has asked you if you could have

        35       a look at a notification or request to ship goods to Iraq

        36       and inform her if it was correct.

        37       A.   Correct.

        38

        39       Q.   And she says that she would greatly appreciate any

        40       assistance with the document.

        41       A.   Mmm-hmm.

        42

        43       Q.   That is addressed to "Dear Sir or Madam", but it has

        44       the name Don Cuddihy, or at least the email address?

        45       A.   Yes, it does.

        46

        47       Q.   And that's your email address, isn't it?
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         1       A.   Yes, it is.

         2

         3       Q.   If it could be scrolled to the next page, 0076.  Do

         4       you recall that that is the document that you were faxed?

         5       A.   Oh, I - I couldn't actually say yes, I remember seeing

         6       this document, and that - I mean, it is not unlikely.

         7

         8       Q.   In relation to that application, the goods as set out,

         9       the goods to be shipped, were set out in an attached

        10       document, which is the following page, which is 0077.

        11       I wonder if the witness could be shown that.  Do you recall

        12       seeing that document?

        13       A.   Well, I'm - I have been shown this document recently

        14       as part of my preparation for this hearing.

        15

        16       Q.   Right.

        17       A.   I, you know, can recall seeing it then.

        18

        19       Q.   What I want to suggest to you is that - and you

        20       mentioned that there was an unusual aspect, insofar as the

        21       Rhine Ruhr application was concerned - the unusual aspect

        22       of it was simply the nature of the goods that were

        23       concerned; would that be fair to say?

        24       A.   No.  I would probably be getting into the same problem

        25       I had with the previous set of questions.

        26

        27       Q.   You can't recall?

        28       A.   No, I'm not sure that I can say publicly about it.

        29

        30       Q.   Do you mean to say that you had a concern - obviously,

        31       if you can't answer this, don't, but did you have a concern

        32       about the nature of dual use of the product?

        33       A.   I'm not sure if I can - you know, I'm not trying to be

        34       unhelpful, but I'm not sure just how much I can comment on

        35       that issue.

        36

        37       Q.   Well, why is that?

        38       A.   For the same reason that that set of documents was

        39       suppressed.

        40

        41       Q.   Well, I'm not too sure that I understand that.  Do you

        42       say that the goods to be shipped were the subject of some

        43       sort of inquiry that you made?

        44       A.   I can't --

        45

        46       Q.   Can you say "yes", or "no"?

        47       A.   I really wouldn't - I am sorry, but I would need to
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         1       get some guidance on that, on what I should say on that.

         2

         3       Q.   Who are you going to get guidance from?

         4

         5       MR ROBERTSON:   Commissioner, without necessarily wishing

         6       to interrupt, it may be that, if you were minded to adjourn

         7       for five minutes, I could speak briefly with the witness.

         8

         9       THE COMMISSIONER:   Yes, I will.  I will adjourn for five

        10       minutes.

        11

        12       SHORT ADJOURNMENT

        13

        14       THE COMMISSIONER:   Where are we at?

        15

        16       MR WINNEKE:   I think Mr Cuddihy has been assured, and I

        17       can assure the Commission that I have no desire to elicit

        18       answers which might place the country at risk, so we can

        19       move on in this way.

        20

        21       Q.   Mr Cuddihy, you have indicated in your evidence that

        22       one of the things that you wanted to do when you got an

        23       application was to satisfy yourself that the particular

        24       goods fit within the distribution plan?

        25       A.   Yes, that's one of the things we tried to do.

        26

        27       Q.   As a result of receiving this particular application,

        28       which obviously ended up on your desk, you had a discussion

        29       with an officer of Rhine Ruhr?

        30       A.   I can't recall exactly, but it would be surprising if

        31       I didn't - I am sure.

        32

        33       Q.   I am suggesting to you that you did, and the gist of

        34       discussion was, in effect, "Well, tell me about the goods,

        35       tell me what they are, can you provide me with some

        36       information in relation to those items" - would that be

        37       fair?

        38       A.   It is possible.  I can't, as I say, recall --

        39

        40       Q.   You don't have any specific recollection?

        41       A.   No, but, I mean, I would have asked similar questions

        42       to other people that are --

        43

        44       Q.   Yes.  You are not suggesting that that wasn't the

        45       nature of your discussion, or you didn't have this

        46       discussion?

        47       A.   Oh, no.
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         1

         2       Q.   Subsequently, on 15 November 2001, you were telefaxed,

         3       or a document was telefaxed to your attention --

         4

         5       THE COMMISSIONER:   Mr Winneke, where is all this going?

         6       This is all uncontradicted evidence, isn't it?

         7

         8       MR WINNEKE:   That's right.

         9

        10       THE COMMISSIONER:   Why do we need to go over it a second

        11       time?

        12

        13       MR WINNEKE:   Well, in a sense it is uncontradicted.  I am

        14       moving to the topic that I want to get to, and it won't

        15       take too long, Commissioner.

        16

        17       THE COMMISSIONER:   All right.

        18

        19       MR WINNEKE:   Q.   You got the materials which set out what

        20       you wanted to know, and after that you were satisfied that

        21       the goods fell within the distribution plan?

        22       A.   Well, satisfied that there was - it was in all

        23       likelihood that they did, yes.

        24

        25       Q.   Then, on 20 November, you were given another

        26       facsimile, and this time it is addressed to you, and on

        27       20 November you were provided a contract; do you agree with

        28       that?

        29       A.   Well, I haven't got any documents before me, but,

        30       I mean, I - yes, I imagine I - you know, I probably was

        31       provided with a copy of the contract.

        32

        33       Q.   On receipt of the contract, what you then did was to

        34       go through the process which you have described in relation

        35       to contracts in general, or applications in general, and

        36       that was to satisfy yourself that the particular fields of

        37       the 986 application had been filled?

        38       A.   Yes.

        39

        40       Q.   And it related to that contract which you had been

        41       provided on 20 November?

        42       A.   Correct.

        43

        44       Q.   And, again, it wasn't your role to go through the

        45       contract in detail and examine it?

        46       A.   Oh, certainly not - well, particularly in a case like

        47       that.  I mean, I didn't actually know what the stuff was.
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         1

         2       Q.   Right.  And, having got the contract, I suggest to you

         3       that on the very same day you forwarded it on to the UN, to

         4       the Australian Mission in the UN?

         5       A.   Yes, well, once we thought that the form was properly

         6       filled out and it had all the information the UN was after,

         7       there was no reason for us to sit on it, we got it sent on

         8       as quickly as possibly, so probably the same day.

         9

        10       MR WINNEKE:   I have no further questions, Commissioner.

        11

        12       THE COMMISSIONER:   Any further examination - Mr Robertson?

        13

        14       MR ROBERTSON:   No, thank you, Mr Commissioner.

        15

        16       THE COMMISSIONER:   Mr Agius?

        17

        18       MR AGIUS:   Just two short matters.

        19

        20       <EXAMINATION BY MR AGIUS:

        21

        22       MR AGIUS:   Q.   You were asked some questions by my

        23       learned friend Mr Lacava about the likelihood that a

        24       communication from Mr Stott and any reply to it by

        25       Ms Drake-Brockman, if put on a file, would be put together

        26       on a file?

        27       A.   Mmm-hmm.

        28

        29       Q.   Can I ask you this:  you went on to say that there

        30       were a number of different files?

        31       A.   Yes.

        32

        33       Q.   Is it possible that those two communications, or any

        34       number of documents that related to the same matter, would

        35       be put on more than one file - that is, copies could be

        36       made of them and they would be put on different files?

        37       A.   That's quite possible.  I mean, given that we seem to

        38       have a few overlapping files, that would have probably been

        39       the right way to do it.  Whether that was done, I can't

        40       say.

        41

        42       MR AGIUS:   Mr Commissioner, my learned friend Mr Lacava

        43       quite properly drew attention to the fax line, the tracer

        44       line, on DFT.0001.0011.  I wonder if we could bring that

        45       up.  We will see the same fax tracer line on 0012.

        46       I wonder if we could bring that up.  That's the second

        47       page of this unsigned fax letter.  We will see it again on
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         1       the third page, 0013.  Could we bring that up.  That's a

         2       copy of the signed Jane Drake-Brockman letter of 2 November

         3       2000.  I will tender those three documents as one exhibit.

         4

         5       THE COMMISSIONER:   I shall mark them as exhibit 582.

         6

         7       EXHIBIT #582 DOCUMENTS BEARING FAX TRACER LINE REFERRING

         8       TO "LEGAL BRANCH DFAT",  INCLUDING COPY OF SIGNED JANE

         9       DRAKE-BROCKMAN LETTER DATED 2/11/2000,

        10       BARCODED DFT.0001.0011-0013

        11

        12       MR AGIUS:   That completes my further examination of this

        13       witness.  I think it is unlikely we will require Mr Cuddihy

        14       back, but I can't ask that he be excused at this stage.

        15

        16       THE COMMISSIONER:   Yes, very well.  Thank you, Mr Cuddihy.

        17

        18       THE WITNESS:   Thank you, Commissioner.

        19

        20       THE COMMISSIONER:   If you are further required, you will

        21       be advised.

        22

        23       <THE WITNESS WITHDREW

        24

        25       THE COMMISSIONER:   I understand my learned friend Mr Howe

        26       has some matter to be dealt with, Mr Commissioner.

        27

        28       THE COMMISSIONER:   Yes, Mr Howe.

        29

        30       MR HOWE:   Mr Commissioner, you will recall that I think on

        31       Tuesday of this week you asked that a distillation of the

        32       15 secret documents be prepared on behalf of the

        33       Commonwealth and produced in a form which did not give rise

        34       to any public interest immunity type concerns referable to

        35       national security.  In response to that request, could

        36       I tender and rely upon a statutory declaration of Brendan

        37       Charles Hammer, declared at Canberra today, which in

        38       paragraphs 20 to 29 contains what Mr Hammer considers to be

        39       an accurate distillation of the relevant documents and

        40       which does not disclose the source of the information or

        41       permit persons who may have access to the distillation to

        42       determine from where the information came, or how the

        43       information was collected or received, or otherwise

        44       prejudice Australia's national security.  He is there

        45       reflecting the terms of the order that the Commissioner

        46       made for non-publication of the contents and sources and

        47       provenance and originating agency of the respective
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         1       documents.

         2

         3            The statutory declaration does also deal with a couple

         4       of other matters, including the public interest immunity

         5       claim, which was advanced by the Commonwealth in relation

         6       to the documents.  It also sets out some matters which the

         7       Commonwealth says are relevant to context of the documents

         8       and the significance and implications overall of the

         9       documents.  If I could tender a copy of that at this stage,

        10       when I receive the original I will provide that to the team

        11       assisting the Commissioner.

        12

        13       MR AGIUS:   I am content to tender that on my learned

        14       friend's behalf as a copy document, and we will substitute

        15       it with the original when the original arrives.  Do

        16       I understand that that's to be a public document?

        17

        18       MR HOWE:   Indeed.  So there is no qualification in terms

        19       of access by any member of the public to the material

        20       contained in that statutory declaration.

        21

        22       THE COMMISSIONER:   Very well.  I shall mark the statutory

        23       declaration of Brendan Charles Hammer, dated 16 March 2006,

        24       as exhibit 583.

        25

        26       EXHIBIT #583 STATUTORY DECLARATION OF BRENDAN CHARLES

        27       HAMMER, DATED 16/3/2006

        28

        29       MR HOWE:   This morning, Commissioner, you also asked that

        30       those instructing me give consideration to a proposed

        31       distillation prepared by counsel assisting with a view to

        32       identifying any particular aspects of it which gave rise to

        33       any national security concerns.  That exercise has been

        34       undertaken.  There are only two very small aspects of the

        35       proposed distillation which did give rise to national

        36       security implications, and could I hand up, on a

        37       confidential basis, the proposed distillation which has the

        38       particular passages ruled through, but in a way which still

        39       enables them to be read.  I have initialled those rulings

        40       through, and they comprise the only aspects of this

        41       document which give rise to concerns on the part of the

        42       Australian Intelligence Community in relation to protection

        43       of national security.  Can I just indicate, for abundant

        44       caution, that paragraph 8 of Mr Hammer's statutory

        45       declaration ought not be interpreted to suggest otherwise.

        46

        47       THE COMMISSIONER:   I think I should mark that, if it has
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         1       material which is to be deleted, as a secret exhibit.  Then

         2       we will excise those portions.

         3

         4       MR HOWE:   Happily, Mr Commissioner, that has already been

         5       done by those assisting you.

         6

         7       THE COMMISSIONER:   Very well.  I shall mark this document,

         8       called "Proposed Distillation", with two segments

         9       initialled, as document secret 5, and I make a

        10       non-publication order under section 6D of the Act

        11       prohibiting any publication of the document.

        12

        13       EXHIBIT #S5 DOCUMENT CALLED "PROPOSED DISTILLATION" WITH

        14       TWO INITIALLED SEGMENTS

        15

        16       MR HOWE:   May it please you, Commissioner.  Can I simply

        17       say that those assisting me have provided me with a copy of

        18       the distillation with the passages ruled through on the

        19       last mentioned secret exhibit omitted altogether, and I

        20       have inspected that and satisfied myself that it does deal

        21       with the information of national security concerned, and,

        22       accordingly, there is nothing in this document which the

        23       Australian Intelligence Community thinks ought not be

        24       inspected publicly on national security grounds.

        25

        26       MR AGIUS:   I am indebted to my friend for that.  We will

        27       then tender that as a public document.

        28

        29       THE COMMISSIONER:   I shall mark the document called

        30       "Proposed Distillation", which has two portions of

        31       sentences excised from the document which is marked

        32       secret 5, as exhibit 584.

        33

        34       EXHIBIT #584 DOCUMENT CALLED "PROPOSED DISTILLATION",

        35       WITH TWO PORTIONS OF SENTENCES EXCISED FROM THE DOCUMENT

        36       MARKED S5

        37

        38       THE COMMISSIONER:   Mr Agius, would you consider overnight,

        39       as I will, whether exhibit 584 is a sufficient and adequate

        40       summation of the documents, or have you done that?

        41

        42       MR AGIUS:   I would like the opportunity to consider the

        43       statutory declaration.  In one respect, I have had that

        44       opportunity just in the last few minutes during the course

        45       of the last adjournment, and I accept, on the basis of the

        46       material in that statutory declaration, that whereas in the

        47       document that I had proposed as a proposed distillation
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         1       refers to intelligence, I accept that a more accurate

         2       description would be "unassessed intelligence".  In other

         3       words, to the extent to which the documents revealed

         4       intelligence, where I have referred to that in this

         5       proposed distillation, I ought to have referred to it as

         6       unassessed intelligence, and I accept that amendment and we

         7       will attend to that overnight, as I will attend to

         8       considering the balance of the statutory declaration.

         9

        10       THE COMMISSIONER:   Very well.  Thank you.

        11

        12       MR WINNEKE:   Commissioner, I wonder if I could raise a

        13       point before we rise.  I don't propose to continue

        14       appearing, but I do wonder whether or not my learned friend

        15       Mr Agius proposes to tender aspects of the Volcker Report,

        16       the 7 September part of the report, which, as I understand

        17       it, hasn't been tendered in its entirety at present.

        18       I would ask him to do so, or at least certain parts of it,

        19       which in my submission would be relevant.

        20

        21       MR AGIUS:   I would be content to do that.  I will speak to

        22       my friend and come to an agreement about what portions go

        23       in.  It is a public document, so even without tender it

        24       would be available to the inquiry.  But I will tender as

        25       much or as little of it as my learned friend wishes.

        26

        27       MR WINNEKE:   Thank you, sir.

        28

        29       THE COMMISSIONER:   Very well, thank you.

        30

        31       MR AGIUS:   I am content to do that in my friend's absence,

        32       and it will be apparent on the web.

        33

        34       MR WINNEKE:   I appreciate that, thank you.

        35

        36       THE COMMISSIONER:   Very well.

        37

        38       MR AGIUS:  I think it is sufficiently late not to start a

        39       fresh witness this afternoon.  That completes the evidence

        40       that we would propose to call today.

        41

        42       THE COMMISSIONER:   Very well.

        43

        44       MR LACAVA:   Could I ask that, so far as Mr Stott is

        45       concerned, we have the same indulgence as has been granted

        46       to Mr Judd in relation to the secrecy matter?  I don't

        47       anticipate that we would want to give any submissions, but
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         1       if we do, could we do so in writing by Monday?

         2

         3       THE COMMISSIONER:   Yes.  Just for people's convenience, I

         4       can indicate that Friday week I won't be able to sit beyond

         5       2pm.  If that causes any difficulty, let me know.  I will

         6       adjourn until 10am tomorrow.

         7

         8       AT 5.38PM THE COMMISSION WAS ADJOURNED

         9       TO FRIDAY, 17 MARCH 2006 AT 10AM

        10
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