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         1       THE COMMISSIONER:   Do you have an application, Mr Forrest.


         2


         3       MR FORREST:   I do, Mr Commissioner.  My name is Forrest.


         4       I seek leave to appear with my learned friend Mr Carter for


         5       Messrs Geary and Long at this stage.  It may be, as the


         6       inquiry progresses, that I will be seeking leave for other


         7       employees of the Australian Wheat Board, but at the moment


         8       that's the authority I seek.


         9


        10       THE COMMISSIONER:   Yes, very well.  That leave is granted


        11       upon the usual terms.


        12


        13       MR FORREST:   Thank you.


        14


        15       MR AGIUS:   I call Mr Peter Geary.


        16


        17       <PETER ANTHONY GEARY, sworn:                 [10.04am]


        18


        19       <EXAMINATION BY MR AGIUS:


        20


        21       MR AGIUS:   Q.   Mr Geary, might we have your full name,


        22       please?


        23       A.   My name is Peter Anthony Geary.


        24


        25       Q.   What is your occupation?


        26       A.   I am the group general manager trading at AWB Limited.


        27


        28       Q.   Mr Geary, the inquiry has two draft statements from


        29       you, one dated 22 December 2005 and one dated more


        30       recently.  Actually, my copy is not dated.  Could we bring


        31       up, please, the second statement, which is WST.0001.0123.


        32       This is the statement that has confidentiality issues,


        33       Mr Geary.


        34


        35       THE COMMISSIONER:   That's the wrong number.


        36


        37       MR AGIUS:   It's WST.0001.0123.


        38


        39       Q.   Do you see that in the title that reads "Statement of


        40       evidence which may be given by Peter Geary (#2)"?  Is that


        41       the statement that you provided touching upon claims for


        42       confidentiality?


        43       A.   Correct.


        44


        45       Q.   Are the contents of it true and correct to the best of


        46       your knowledge and belief?


        47       A.   Yes, sir.
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         1


         2       Q.   Do you still maintain the claims which are set out in


         3       that statement on behalf of AWB Limited?


         4       A.   Yes, sir.


         5


         6       MR AGIUS:   Mr Commissioner, I tender that statement and


         7       ask that it be marked as a confidential exhibit.


         8


         9       EXHIBIT #80C STATEMENT OF EVIDENCE WHICH MAY BE GIVEN BY


        10       PETER GEARY (#2), BARCODED WST.0001.0123


        11


        12       MR AGIUS:   Q.   Can we bring up your first statement,


        13       which is dated 22 December 2005, WST.0001.0101.  Can you


        14       see that statement on your screen yet, Mr Geary?


        15       A.   Not yet.  I can see it now, sir.


        16


        17       Q.   You see the first page there, don't you?


        18       A.   Yes.


        19


        20       Q.   If we go to the last page, which is 0122, that's an


        21       unsigned statement.  That is a copy of your statement of


        22       22 December 2005.


        23       A.   Yes, sir.


        24


        25       Q.   Do you want to make any changes to that?


        26       A.   No, sir.


        27


        28       Q.   Is that a considered answer?


        29       A.   Yes, sir.


        30


        31       Q.   Have you read the transcript of these proceedings


        32       during the course of the examination of Mr Lindberg?


        33       A.   I've read some of them, not all of them, sir.


        34


        35       Q.   Have you been given a briefing on the balance, the


        36       portions you haven't read?


        37       A.   I have been given a briefing by my legal adviser, sir,


        38       yes.


        39


        40       Q.   Do you say - I'd like you to consider this - that the


        41       contents of that statement are true and correct to the best


        42       of your knowledge as at today's date?


        43       A.   As at today's date, sir?


        44


        45       Q.   Yes.


        46       A.   If I can go back to the previous page, page 21 --


        47
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         1       Q.   That's 0121.


         2       A.   -- just go down to the bottom of that page, please, it


         3       says "Towards the end of 2002, Chris Whitwell procured a


         4       new one million tonne contract with Iraq".  In terms of the


         5       information and the briefing I received, we need to be more


         6       specific in terms of the actual date that contract was


         7       procured, because that contract was amended a number of


         8       times.


         9


        10       Q.   Well, can you offer any additional evidence in


        11       relation to paragraph 14.1?


        12       A.   No, sir.  In terms of the first date where Chris


        13       negotiated that contract, that that date is in there, and


        14       then if I can go back to the next page, please --


        15


        16       Q.   Page 22?


        17       A.   -- and then 14.2 would be this was an entirely new


        18       contract, so I need the particular date, because that


        19       contract was amended and changed a number of times through


        20       its life.


        21


        22       Q.   Well, let me see if I can understand that.  Do you


        23       accept and do you say that paragraph 14.1, as far as it


        24       goes, is true and correct to the best of your knowledge and


        25       belief?


        26       A.   Yes, sir.


        27


        28       Q.   What about paragraph 14.2?  Do you want to change any


        29       part of it?


        30       A.   14.2 - as I said, sir, if the previous - if you put


        31       the date on the original contract, okay, on the original


        32       contract that Chris Whitwell negotiated, I need to change


        33       that because I did know that that was a new contract.  They


        34       are very specific in terms of dates.


        35


        36       Q.   Are you saying that you don't know whether 14.2 is


        37       correct until you know the date that Mr Whitwell negotiated


        38       that contract?


        39       A.   That is correct.


        40


        41       Q.   Is there anything further that you want to add to,


        42       delete from or change about this statement?


        43       A.   No, sir.


        44


        45       Q.   So do you say on your oath that the balance of that


        46       statement is true and correct to the best of your knowledge


        47       and belief as at today's date?
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         1       A.   Subject to those changes I talked about, yes, sir.


         2


         3       Q.   Might we go to 0121.


         4


         5       THE COMMISSIONER:   Shall I mark it as an exhibit,


         6       Mr Agius.


         7


         8       MR AGIUS:   Sorry, Commissioner, yes.


         9


        10       EXHIBIT #55 FIRST STATEMENT OF PETER GEARY, DATED


        11       22/12/2005, BARCODED WST.0001.0101


        12


        13       MR AGIUS:   Q.   Can we look at paragraph 13.5.  You say


        14       there:


        15


        16            I did not understand the arrangements


        17            between Tigris and AWBL to be inconsistent


        18            with any trade sanctions.


        19


        20       A.   Yes, sir.


        21


        22       Q.   Do you understand now that any part of the arrangement


        23       between Tigris and AWBL was inconsistent with any trade


        24       sanctions?


        25       A.   I understand there have been some findings out of the


        26       Volcker committee, sir, that question that.


        27


        28       Q.   What findings in the Volcker committee relate to the


        29       Tigris transaction?


        30       A.   Sorry, the Tigris transaction, sorry, excuse me.


        31


        32       Q.   Just take your time, Mr Geary.  We're going to be here


        33       some time.


        34       A.   Okay.


        35


        36       Q.   I just want you to relax and think about my questions.


        37       Don't feel pressed to give me the first answer that comes


        38       into your mind.


        39


        40       THE COMMISSIONER:   Could you just slide that down a little


        41       so the witness can see the whole of paragraph 13?


        42


        43       MR AGIUS:   Q.   Could we just put the whole of that page


        44       on for the witness.  Can you read that, Mr Geary?  Is that


        45       type big enough?


        46       A.   Yes.  What number are we up to?


        47
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         1       Q.   Perhaps you should read through the whole of


         2       paragraph 13.  I was asking you about 13.5.


         3       A.   Yes, sir, that's correct.


         4


         5       Q.   Have you read 13.1 through to 13.8?


         6       A.   That is all correct, sir.


         7


         8       Q.   In relation to paragraph 13.5, do you say that,


         9       dealing with your state of knowledge today, you do not


        10       understand the arrangements between Tigris and AWBL to be


        11       inconsistent with any trade sanctions?


        12       A.   In terms of - I had concerns, obviously, but I didn't


        13       know for certain.


        14


        15       Q.   When did you have those concerns?


        16       A.   I had those concerns in early 2003, as we were


        17       building up for conflict between Australia, the US -


        18       obviously the war in Iraq.


        19


        20       Q.   And what concerns did you have then?


        21       A.   I was concerned that there was a number of issues that


        22       may come into play depending on whether conflict started or


        23       not.


        24


        25       Q.   What were the number of issues that you were concerned


        26       about?


        27       A.   Well, there were ongoing issues, obviously, at that


        28       point in time.  The first issue was our relationship with


        29       our customer and the AWB's ability to continue to do


        30       business.  There was a lot of issues and speculation about


        31       whether Iraq would cut its or halve its wheat purchases


        32       from Australia.  So that was a concern to me.


        33


        34            The second concern, obviously, was there was a number


        35       of issues in terms of debt and, if you like, there were


        36       three, in my mind, buckets of debt - this is how I classify


        37       the situation.  Would you like me to expand, sir?


        38


        39       Q.   Yes.


        40       A.   The first bucket of debt - and I can't be specific on


        41       the actual numbers, but it was around about $500m that the


        42       Iraqis owed the Australian Government.  The second bucket


        43       of debt was around about $7m or $8m that the Iraqis owed


        44       Tigris.  The third bucket of debt was the $2m that AWB owed


        45       IGB, and that's how I classified the situation.


        46


        47       Q.   Right.  Now, you were telling us about, in the context
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         1       of what your understanding was as to whether the


         2       arrangements between Tigris and AWB Limited were


         3       inconsistent with trade sanctions.  In that context, you


         4       were telling us about a number of issues about which you


         5       had concerns, and now you've told us about two of them.


         6       One was to do with the relationship with the IGB and the


         7       other was to do with issues regarding these three buckets


         8       of debt.


         9


        10       MR FORREST:   Commissioner, can I object very briefly.  I


        11       understood this passage of questioning commenced with "What


        12       is your understanding now of the position as to whether


        13       Tigris and AWBL acted in a way inconsistent with trade


        14       sanctions?" The witness answered those questions and gave


        15       those answers about debt subject to that initial question.


        16       My learned friend has gone back and put to the witness, as


        17       I understand it, "This was your understanding then".


        18


        19       THE COMMISSIONER:   I don't think that's correct.  The


        20       witness volunteered that he had concerns at an earlier


        21       time, and it's those concerns now being explored.


        22


        23       MR FORREST:   I rise to my feet simply because the sequence


        24       of questions, as I understood it, was he was asked about


        25       his understanding then.  Then he was asked about his


        26       understanding now, and then he was asked about what were


        27       these concerns.  Now, I think it's important to clarify


        28       whether they're concerns that he has now or whether they


        29       existed in 2003.


        30


        31       THE COMMISSIONER:   I must say, I think it was perfectly


        32       clear, Mr Forrest, but I've heard what you've said.


        33


        34       MR FORREST:   Thank you.


        35


        36       THE COMMISSIONER:   Yes, Mr Agius.


        37


        38       MR AGIUS:   Q.   I don't want there to be any


        39       misunderstanding about this, Mr Geary.  I want you to take


        40       your time and to give us your considered answers.  As we


        41       understand it, you are here to do your best to assist this


        42       inquiry.


        43       A.   Yes, sir.


        44


        45       Q.   I'm right about that, aren't I?


        46       A.   Absolutely, sir.


        47
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         1       Q.   You're going to help us with the best of your


         2       recollection?


         3       A.   Yes, sir.


         4


         5       Q.   You understand my purpose isn't to trick or stump you,


         6       or anything like that; we're simply seeking information.


         7       A.   Yes, sir.


         8


         9       Q.   We've been provided with your statement on the


        10       understanding that it was what's called a "can say"


        11       statement - that it was true.  I need to know how much of


        12       it the Commission and this inquiry can rely upon.  As I


        13       understood what you were saying to the inquiry, it was that


        14       back then you had a number of concerns and you were


        15       speaking in the past tense and you said that you had


        16       concerns at that time about a number of issues and that one


        17       of those issues concerned the relationship with the


        18       customer, and you gave an example about that, and another


        19       concerned issues about the three buckets of debt.  Have I


        20       understood your evidence correctly?


        21       A.   That's correct, sir.


        22


        23       Q.   Did you have any other concerns back then - that is,


        24       at the time you became aware of or during the time that the


        25       arrangement between Tigris and AWB Limited was being


        26       sorted?


        27       A.   Okay.  Let me answer this as clearly as I can.  At


        28       that point in time --


        29


        30       THE COMMISSIONER:   Q.   That's before the outbreak of


        31       hostilities?


        32       A.   Correct, and it was just before the outbreak of


        33       hostilities - the Tigris issue needed clarification in my


        34       mind.  Now, I hope that's what it says there.  I'm saying I


        35       did not understand, at that point in time - I did not


        36       understand the arrangements between Tigris and AWBL to be


        37       inconsistent with any trade sanctions.  That may be poor


        38       language, but at that point in time, yes, I had concerns.


        39       So maybe I should change that to at that point in time,


        40       just pre-war, I had some concerns about the Tigris issue.


        41       Would that make it clearer, sir?


        42


        43       MR AGIUS:   Q.   Thank you.  Did those concerns relate to


        44       whether or not the arrangements between AWB Limited and


        45       Tigris, or AWB Limited and the IGB, for the recoupment of


        46       the Tigris debt were inconsistent with trade sanctions?


        47       A.   My concerns were I did not know and we needed to seek
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         1       advice.


         2


         3       Q.   To find out whether or not the arrangements that were


         4       proposed to recoup that debt were consistent with the trade


         5       sanctions?


         6       A.   At that point in time.


         7


         8       Q.   Yes.


         9       A.   Okay.


        10


        11       Q.   So you had concerns about it.  Did you ever resolve


        12       those concerns?


        13       A.   Well, the issue is that we were just leading up to


        14       war, sir, and the events overtook those concerns.


        15


        16       Q.   So did you ever resolve them?


        17       A.   They were resolved, yes.


        18


        19       Q.   When you say the events overtook those concerns, in


        20       what way did the events overtake the concerns?


        21       A.   Well, at that point in time - it was perhaps early


        22       March 2003; war broke out, I believe, around about the


        23       middle of March, I can't remember the exact day, but around


        24       about that time - there were a number of arrangements and


        25       concerns obviously, as I mentioned before, concerns for us,


        26       concerns for our customers, concerns for our stakeholders,


        27       which is government, growers, a number of stakeholders, and


        28       basically, once war broke out, we didn't know what was


        29       going to happen after that.  So we didn't have perfect


        30       knowledge when the war would start and, indeed, if it would


        31       start, because there had been a build-up of tension, a


        32       relaxing of tension, build-up of tension over a number of


        33       months.  We didn't know what was going to happen in Iraq


        34       after the war.


        35


        36       Q.   How did events that took place overcome the concerns


        37       that you had about whether or not the arrangements


        38       concerning the Tigris debt were in breach of the sanctions?


        39       A.   My issue, if there wasn't a war and we had to execute


        40       the previous contract I talked about in its current form,


        41       then there may be issues in terms of the sanctions, we


        42       would have to get advice.


        43


        44       Q.   What issues?


        45       A.   In terms of using contracts to repay debt.


        46


        47       Q.   Did you know that the AWB had in fact agreed with the





            .24/1/06 (13)              1127     P A GEARY (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1       IGB that the December 2002 contracts would reflect an


         2       inflated contract price, and that that would be a mechanism


         3       by which the AWB would obtain from the IGB that which was


         4       necessary to meet the Tigris debt?


         5       A.   They were the arrangements at that time between IGB


         6       and the AWB, yes, sir.


         7


         8       Q.   When you say they were arrangements, they were the


         9       arrangements reflected in the written contracts?


        10       A.   Well, we have to define the written contract.  Yes,


        11       that was the contract.  Whether it was a live contract or


        12       not is the issue.


        13


        14       Q.   Well, let's come to that.  There were two contracts,


        15       were there not, 1670 and 1680, each for 500,000 tonnes of


        16       wheat?


        17       A.   No, sir.


        18


        19       Q.   Let me take you to a document that might assist.


        20       A.   There was one contract originally for a million tonnes


        21       of wheat, sir.


        22


        23       Q.   Just bear with me for a moment.  Can we bring up,


        24       please, AWB.0147.0125.  This is an email from


        25       Mr Whitwell --


        26       A.   Yes, sir.


        27


        28       Q.   -- which was directed to Mr Lindberg, Mr Ingleby and


        29       to you as the third recipient.  He says:


        30


        31            Andrew,


        32            On the evening of the 4th of December, AWB


        33            sold 1 million tonnes of Australian Hard


        34            wheat to Iraq.  We have still to convert to


        35            Euros and agree inland transport rates but


        36            the main details are as follows...


        37


        38       Then the details are set out; do you see that?


        39       A.   Yes, sir.


        40


        41       Q.   Then there is a reference there to the "per metric


        42       tonne CIF free out Umm Qasr" price?


        43       A.   Yes, sir.


        44


        45       Q.   With a note, "Inland transport not included in price


        46       and to be mutually agreed"; do you see that?


        47       A.   Yes.





            .24/1/06 (13)              1128     P A GEARY (Mr Agius)


                            Transcript produced by ComputerReporters


�















         1


         2       Q.   Then there is a dissection of the products as you work


         3       down the document and over the page; do you see that?


         4       A.   Not yet, sir.  Yes.


         5


         6       Q.   That was an email that you would have received and


         7       read on or about 5 December 2002; is that right?


         8       A.   Correct.


         9


        10       MR AGIUS:   I tender that and ask that it be marked as a


        11       confidential exhibit, save for those portions that I've


        12       read, Mr Commissioner.


        13


        14       THE COMMISSIONER:   It's not to be published, in accordance


        15       with the Act, subject to any portions that are read onto


        16       the public record.


        17


        18       EXHIBIT #81C EMAIL FROM MR WHITWELL TO MR LINDBERG,


        19       MR INGLEBY, AND MR GEARY, DATED 5/12/2002,


        20       BARCODED AWB.0147.0125


        21


        22       THE WITNESS:   Tonnage on that contract, sir, was a million


        23       tonnes, I recall.  That's the point I'm trying to make.


        24


        25       MR AGIUS:   Q.   Is this the point you're making about the


        26       original agreement being for a million tonnes?


        27       A.   Correct.


        28


        29       Q.   That's not a signed contract as between the AWB and


        30       the IGB, is it; it's a note of an agreement that had been


        31       made on 4 December?


        32       A.   Yes, sir, that is not, let's say, a live contract, no,


        33       sir.


        34


        35       Q.   Then could we bring up, please, exhibit 28, which is,


        36       I believe, AWB.0129.0199.  That's a memo from Mr Whitwell


        37       to senior management, dated 11 December 2002.


        38       A.   Correct.


        39


        40       Q.   Did you receive that memo?


        41       A.   Yes, sir.


        42


        43       Q.   On or about the date that it refers to?


        44       A.   Yes, sir.


        45


        46       Q.   That's about six days after the last email that we


        47       saw.
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         1       A.   Correct.


         2


         3       Q.   It reports on, by way of overview, what had happened -


         4       the Lindberg mission to Baghdad --


         5       A.   Correct.


         6


         7       Q.   -- the settlement of the iron filings claim.  It


         8       raises the assistance that AWB had agreed to give Tigris to


         9       have the US$8m owed to Tigris by IGB met?


        10       A.   Yes, sir.


        11


        12       Q.   And it speaks of this:


        13


        14            Mindful of the possible implications for


        15            AWB on a corporate governance basis IS&M


        16            have tried to suggest a number of different


        17            methods of repayment of the debt in order


        18            to avoid a direct payment to a company with


        19            links to the Iraqi regime which may be


        20            construed to be in contravention of the UN


        21            Sanctions.


        22


        23       A.   Yes, sir.


        24


        25       Q.   Now, was that a concern that you had?


        26       A.   Yes, sir.


        27


        28       Q.   Then it records in three dot points what had been


        29       suggested in order to deal with this matter:  to offset the


        30       $2m iron filings debt against the Tigris petroleum debt; to


        31       reduce any new contract price by the amount of the $2m-odd


        32       rebate on a per metric tonne basis; and to repay the debt


        33       through the provision of aid.  It then records:


        34


        35            However, unfortunately in discussion with


        36            the Minister of Trade he has continually


        37            insisted on repayment directly as an


        38            addition to the inland transport.  Now that


        39            the new contract has been concluded ISM


        40            need a sign off to organise this payment.


        41


        42       That's what you were being told by Mr Whitwell?


        43       A.   Yes, sir.


        44


        45       Q.   You were also told what the effect of DFAT's advice


        46       was, that any repayment of the quality rebate should be


        47       repaid through the UN escrow account, or as a contract
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         1       price reduction?


         2       A.   Yes, sir.


         3


         4       Q.   And the third dot point:


         5


         6            Repayment could be made under the guise of


         7            a service agreement between Alia/AWB.


         8


         9       A.   Correct.


        10


        11       Q.   So did that raise concerns with you?


        12       A.   The issue there is Mr Whitwell is exploring a whole


        13       range of options with his buyer.  Some of those options may


        14       work; some of those options may not.  At this stage he's


        15       trying to keep all his options open.  That is my


        16       understanding.


        17


        18       THE COMMISSIONER:   Q.   Mr Geary, we'll get along a lot


        19       faster if you listen to the question and respond to it.


        20       The question was did that raise concerns with you?


        21       A.   Yes, it did.


        22


        23       MR AGIUS:   Q.   In particular, were you concerned that the


        24       method that the Minister of Trade was insisting upon was a


        25       method which would be in breach of the sanctions?


        26       A.   Yes, at that time, yes.


        27


        28       Q.   You understood, didn't you, that the AWB had concluded


        29       the new contract and ISM needed a signoff in order to


        30       organise the payment of the US$2m-odd that was due to


        31       settle the iron filings claim?


        32       A.   That's correct, sir.


        33


        34       Q.   So that was one matter that this memo was addressing,


        35       was it not?


        36       A.   Yes, sir.


        37


        38       Q.   What did you do about the concerns that you had when


        39       you received that memo?


        40       A.   There were a number of discussions in terms of making


        41       sure that we monitor the situation.  There were concerns,


        42       but obviously that had been identified, and we needed to


        43       continue to monitor the situation.


        44


        45       Q.   Well, the actions that Mr Whitwell contemplated, and


        46       which he set out at the bottom of the memo, were:


        47
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         1            Agree with IGB the process for repayment of


         2            debt and repay through next contract.


         3


         4       That was an action that Mr Whitwell was suggesting.


         5       A.   I think you have used the words correctly, sir.


         6


         7       Q.   Which meant, in the context of this memo, that the


         8       debt would be repaid through the inland transport fee on


         9       the next contract.


        10       A.   At that point in time that was one of his suggestions,


        11       yes.


        12


        13       Q.   That was the only suggestion in relation to the way in


        14       which this debt should be paid under the "Actions" heading,


        15       wasn't it?


        16       A.   No, also under the "Actions" there you'll note, sir,


        17       there's the Tigris issue, so you're talking about the iron


        18       filings and the Tigris issue.


        19


        20       Q.   But in relation to the iron filings claim, this aspect


        21       about which I'm asking you at the moment, the only action


        22       he was suggesting was that IS&M agree with the IGB the


        23       process for repayment of the debt and that that be repaid


        24       through the next contract.


        25       A.   Yes, sir.  He's suggesting that at that point in time.


        26


        27       Q.   Yes.  And what did you do about it?


        28       A.   At that point in time we didn't accept that


        29       suggestion.


        30


        31       Q.   So what did you do about it?  Did you go and speak to


        32       him, did you speak to anybody else, did you have a meeting


        33       with senior management, did you flag this as something that


        34       AWB Limited should not do?


        35       A.   At that point in time I'd suggest I probably had some


        36       suggestions we needed to get closer to what was going to


        37       happen in terms of the conflict.


        38


        39       THE COMMISSIONER:   Q.   When you speak of "we", who is the


        40       we?


        41       A.   There was a team that was involved, sir, in terms of


        42       these discussions.  We kept it pretty tight.  There was


        43       myself, there was Michael Long, there was Chris Whitwell


        44       and there was Darryl Hockey.  There were other stakeholders


        45       involved.  We were certainly socialising the issue, if you


        46       like, through the organisation, but they were very, very


        47       delicate issues and we needed to make sure that we
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         1       monitored the situation and kept the decision-making


         2       process very tight.


         3


         4       Q.   When you say "socialising the issue", you mean talking


         5       about the issue?


         6       A.   No, we had other - obviously we had other stakeholders


         7       within the organisation, to make sure that we represented


         8       their interests - obviously the national pool, stakeholder


         9       relations, also legal were involved.  So we were just at


        10       this stage still making suggestions, exploring the options.


        11


        12       Q.   All I want to do is find out what you mean by


        13       "socialising the issue"?


        14       A.   We had to keep other people informed in terms of our


        15       thought process.  It was just one option.


        16


        17       Q.   I'm trying to get the factual situation clear?


        18       A.   These are the facts, sir.


        19


        20       Q.   You've told me there were four people in a group,


        21       including yourself, who considered this matter.  You then


        22       said, in addition, that it was being - I think the words


        23       were "socialised through the organisation".  I don't


        24       understand what that means?


        25       A.   What we were doing, the group of four were talking


        26       about potential tactics and strategies, try and manage --


        27


        28       Q.   Mr Geary, please listen.


        29       A.   Yes, sir.


        30


        31       Q.   I'm not concerned at this point of time what the four


        32       did.  You said that in addition it was being socialised


        33       through the company.  I want to understand what that means.


        34       A.   Well, in terms of there were other people copied on to


        35       discussion strategy sessions later on.


        36


        37       Q.   In addition to the four people you've mentioned?


        38       A.   The four people had discussions amongst ourselves, but


        39       in terms of where we were going, there were other people


        40       involved.


        41


        42       Q.   Who were they?


        43       A.   As I said, in terms of the people who had interests -


        44       national pool --


        45


        46       Q.   No, who were they?


        47       A.   Okay.  The major people at that point in time would
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         1       have been Sarah Scales --


         2


         3       Q.   Yes?


         4       A.   -- would have been, in terms of stakeholder


         5       relations --


         6


         7       Q.   Who was that?


         8       A.   Michael Thomas at that point in time.


         9


        10       Q.   Yes?


        11       A.   And at that point in time Legal, and the senior person


        12       there was Jim Cooper.


        13


        14       Q.   They were all, as it were, kept in the loop in


        15       relation to the discussions that the four of you had?


        16       A.   Yes, sir, but not all of them.  Basically we would


        17       have discussion, we'd knock it out straightaway.  "That


        18       can't happen", so --


        19


        20       MR AGIUS:   Q.   You had that discussion, did you, with


        21       someone - you said, "Basically we would have discussion,


        22       we'd knock it out straightaway.  'That can't happen' - did


        23       you have such a discussion?


        24       A.   Yes, if we were in breach of any UN regulations, we


        25       would knock it out straightaway.


        26


        27       Q.   Did you have such a discussion following the


        28       receipt --


        29       A.   We had to be very careful to follow that we didn't do


        30       anything illegal.


        31


        32       Q.   Mr Geary, honestly, I know we have another two and a


        33       half weeks left.  I don't want to see you here for all of


        34       that time.


        35       A.   Yes, sir.


        36


        37       Q.   Would you try to direct your answer to my question:


        38       did you have a discussion after your receipt of this memo


        39       with anybody and knock it out straightaway, to use your


        40       words?


        41       A.   Not that I can recall, sir.


        42


        43       Q.   So there was no discussion to that effect?


        44       A.   Not that I can recall at this particular moment.


        45


        46       Q.   What was the discussion between yourself, Mr Long,


        47       Mr Whitwell and Mr Hockey about the issue concerning the
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         1       repayment of the iron filings claim through the inland


         2       transport fee, after your receipt of this memo?


         3       A.   The issues were that we would have to, at that point


         4       in time, if nothing else changed - we would have to get


         5       approval through the normal mechanism.


         6


         7       Q.   What was that?


         8       A.   We would - this was something that was new, so at that


         9       point in time, way back in December, if we wanted to


        10       execute that, we would go for initial advice at DFAT.  I


        11       can't prejudge what they would say.  They had some


        12       concerns.  They would tell us straightaway that they didn't


        13       believe that that was consistent with the UN regulations.


        14


        15       Q.   But they'd already done that.  Do you see dot point


        16       one under "Other Issues".


        17


        18       THE COMMISSIONER:   Q.   They'd been to DFAT and they'd


        19       told you you couldn't do it the way that this memorandum


        20       suggests it be done?


        21       A.   That's right.  That's why that suggestion won't fly.


        22


        23       MR AGIUS:   Q.   Yes.  Can we just go back to my question?


        24       A.   Yes, sir.


        25


        26       Q.   Again, I would ask you just to listen to my question.


        27       After you received this memo, did the four of you -


        28       yourself, Messrs Long, Whitwell and Hockey - discuss the


        29       suggestion made in this memo as to how the $2m iron filing


        30       claim should be paid --


        31       A.   I can't recall a specific discussion around this memo,


        32       no, sir.


        33


        34       Q.   You appreciate that this memo was suggesting the


        35       payment of the iron filings fee through the inland


        36       transport arrangement so as to satisfy the Minister of


        37       Trade; you appreciate that?


        38       A.   Yes, sir.


        39


        40       Q.   And you would have known then that that would be


        41       contrary to the UN sanctions?


        42       A.   At that point in time, yes, sir.


        43


        44       Q.   You appreciate that what was being proposed, by your


        45       own people - by Mr Whitwell - was that that money be paid


        46       through the inland transport fee under the new contract?


        47       A.   At that point in time, yes, sir.
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         1


         2       Q.   And you would have appreciated that that would have


         3       meant inflating the price of the new contract and then


         4       recouping the money from the UN and repaying it to the


         5       Iraqis under the inland transport arrangement?


         6       A.   At that point in time, yes, sir.


         7


         8       Q.   In terms of the actual repayment, it was being


         9       suggested to you that the repayment could be made under the


        10       guise of a service agreement between Alia and AWB?


        11       A.   I don't like the use of the word "guise", but --


        12


        13       Q.   Well, you didn't, but Mr Whitwell did?


        14       A.   Sure.


        15


        16       Q.   And that's what was being suggested to you; do you see


        17       that?


        18       A.   Yes, sir, I see that.


        19


        20       Q.   Now, I'm not suggesting that you were the author of


        21       this arrangement.


        22       A.   Yes, sir.


        23


        24       Q.   The memo recognises that this was something that the


        25       Minister of Trade was insisting on - you see that, don't


        26       you?


        27       A.   Yes.


        28


        29       Q.   And we've established that you knew then that that was


        30       contrary to the sanctions?


        31       A.   Yes, sir.


        32


        33       Q.   All I want to know from you is what discussion did you


        34       have with Messrs Long, Whitwell and Hockey, bearing in mind


        35       that Mr Whitwell wrote this memo, about that issue after


        36       your receipt of this memo?


        37       A.   Sir, I can't recall a particular discussion at that


        38       time about this memo.  I can't recall every discussion we


        39       had about this issue.


        40


        41       Q.   Can you recall saying to anybody what your attitude


        42       was to this proposal?


        43       A.   I certainly had concerns, as I said, at that point in


        44       time, but there was other issues going on as well.


        45


        46       THE COMMISSIONER:    Mr Geary, please address yourself to


        47       the question.
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         1


         2       MR AGIUS:   Q.   Which was can you recall saying to anyone


         3       what your attitude was to this proposal?


         4       A.   I can't recall, sir, no.


         5


         6       Q.   This was a proposal which was a clear-cut


         7       contravention of the sanctions.  Why didn't you just knock


         8       it on the head straightaway?


         9       A.   Well, as I said, there was other issues brewing, so,


        10       you know, at that point in time we just left it there as a


        11       potential.


        12


        13       THE COMMISSIONER:   Q.   You told me you discussed it


        14       amongst the four of you, but you can't remember that


        15       discussion at all?


        16       A.   There was ongoing discussions, sir.


        17


        18       Q.   Can you remember that discussion, or not?


        19       A.   No, sir.


        20


        21       Q.   You can't?  Well then why didn't you, as Mr Agius put


        22       to you, simply knock this proposal on the head, knowing


        23       that it breached the sanctions?


        24       A.   My view there is there were still options.  I didn't


        25       know what was going to happen in the future.


        26


        27       MR AGIUS:   Q.   So were you prepared to take a risk that


        28       AWB would enter written, binding contracts with the IGB


        29       which reflected inflated prices of wheat to cover both the


        30       Tigris debt and the iron filings debt - were you prepared


        31       to take that risk?


        32       A.   Absolutely not.


        33


        34       Q.   Well, when you saw that this was being suggested in


        35       this memo, what did you do about it?


        36       A.   There is a big difference between a written, binding


        37       contract and a suggestion, and that's the key issue.


        38


        39       Q.   You know now that that's exactly what happened, don't


        40       you, Mr Geary, that a written, binding contract was entered


        41       into between the AWB and the IGB - indeed, two contracts


        42       were entered - for a total of one million tonnes of wheat,


        43       where the contracts contained inflated prices to cover the


        44       Tigris debt and the iron filings debt; you know that now,


        45       don't you?


        46       A.   Sir, you are correct when you say there were two


        47       contracts written.  You are incorrect when you say they are
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         1       binding contracts.


         2


         3       Q.   You know now - I don't think I used the word


         4       "binding".  I'm sorry, I did.  You know now, don't you,


         5       that both the IGB and the AWB signed contracts to that


         6       effect, which included inflated prices for the wheat, the


         7       prices being inflated to cover the Tigris debt and the iron


         8       filings debt?


         9       A.   That's correct, sir.


        10


        11       THE COMMISSIONER:   Q.   Why?


        12       A.   Because, as Mr Agius said, at that stage they were not


        13       a written, binding contract.


        14


        15       Q.   So you entered into contracts, but you regarded them


        16       as not binding?


        17       A.   They were not binding.


        18


        19       MR AGIUS:   Q.   Why, then, were they forwarded to the UN


        20       for approval?


        21       A.   Well, the approval process, sir, there was a number of


        22       steps through the approval process.


        23


        24       Q.   Just answer my question, please.  I don't want you to


        25       take me through the steps.  Just tell me why was it, then,


        26       that those contracts in that form were forwarded to the UN


        27       for approval?


        28       A.   Because at that point in time they weren't binding.


        29


        30       Q.   So contracts which the AWB regarded as not being


        31       binding, but which it nevertheless had reduced to writing


        32       and had signed with the IGB, were forwarded to the UN for


        33       approval, albeit that they were not binding?


        34       A.   We didn't know whether they were binding or not at


        35       that point in time.


        36


        37       Q.   Your statement was at that stage they were not


        38       binding?


        39       A.   I correct that.  We did not know whether they were


        40       binding or not at that time.


        41


        42       Q.   What was it about the contracts on their face which


        43       gave any indication that they might not have been binding?


        44       A.   There was a number of issues.


        45


        46       Q.   No, no, just answer my question.  What was there about


        47       the contracts on their face which gave any indication that
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         1       they might not have been binding?


         2       A.   One, whether they met the approval process; and, two,


         3       whether they had an ability to be paid and executed.


         4


         5       Q.   They were approved, were they not?


         6       A.   They were not approved, sir.


         7


         8       Q.   I suggest to you, and you well know, that they were


         9       approved by the UN.


        10       A.   They were not approved, sir.


        11


        12       THE COMMISSIONER:   Q.   When you submitted these what you


        13       call possibly non-binding contracts to the United Nations,


        14       did you say to them, "Please approve these contracts which


        15       are not binding?"


        16       A.   No, sir, because obviously --


        17


        18       Q.   Why not?


        19       A.   Because often we didn't know whether the contracts


        20       were binding or not.


        21


        22       Q.   Why weren't you leaving it until then, until you found


        23       out that they were?  It's just a nonsense process you're


        24       talking about, Mr Geary.


        25       A.   Contract life, sir, can be amended a number of times.


        26


        27       Q.   No doubt.


        28       A.   So, basically the process is:  is it binding when it's


        29       first submitted?  No.  Can it be amended?  If it was


        30       amended, we'd have to put it back through the process.


        31


        32       Q.   Of course.  But you put it through the process once.


        33       You had an agreement signed by the two parties to the


        34       agreement and you submitted it to the United Nations for


        35       approval.  You're now saying you did so holding the view


        36       that the contract signed by both parties may not have been


        37       binding.


        38       A.   We did not put it through the UN process.  We actually


        39       tried to put it through the process, but I'm talking about


        40       the entire process going through DFAT.  We put it through


        41       the process twice.


        42


        43       MR AGIUS:   Q.   Let's just talk about what you did the


        44       first time.


        45       A.   Yes, sir.


        46


        47       Q.   Let's not be too nice about our language, Mr Geary.
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         1       Two contracts with inflated prices were submitted to the UN


         2       for approval, were they not?


         3       A.   I think you need to be careful, sir, in terms of --


         4


         5       THE COMMISSIONER:   Q.   Well, were they or were they not?


         6       A.   Not binding contracts, sir.


         7


         8       MR AGIUS:   Q.   Would you just deal with my question?


         9       A.   Sorry, repeat the question, because this is very


        10       particular.


        11


        12       Q.   Yes, it is.  Two contracts with inflated prices were


        13       submitted to the UN for approval, were they not?


        14       A.   That's correct, sir.


        15


        16       Q.   Each contract was for 500,000 tonnes of wheat?


        17       A.   That's correct, sir.


        18


        19       Q.   Each contract bore a price which was inflated to cover


        20       a component for the Tigris debt and to cover a component


        21       for the $2m iron filings debt?


        22       A.   That's correct, sir.


        23


        24       Q.   Those contracts were approved by the UN in that form,


        25       were they not?


        26       A.   That's incorrect, sir.


        27


        28       Q.   What happened to those contracts, do you say?


        29       A.   What I say --


        30


        31       Q.   Did the UN reject them?


        32       A.   I'll need - can I go through the process, sir?


        33


        34       THE COMMISSIONER:   Q.   Let's just have that answer first:


        35       did the UN reject them?


        36       A.   The UN did not reject those - no, the UN did not


        37       reject those contracts.


        38


        39       MR AGIUS:   Q.   What happened to those contracts, those


        40       two contracts that were submitted to the UN which had the


        41       inflated price of wheat in them and which totalled a


        42       million tonnes of wheat?  What happened to them?  They


        43       arrived at the UN.


        44       A.   Yes.


        45


        46       Q.   What happened to them?


        47       A.   They went through a process in the UN where they were
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         1       checked, as they normally would be, in terms of the fair


         2       and reasonableness of the contract, make sure it all - you


         3       know, it was a contract that was acceptable to them.


         4


         5       Q.   And what happened then?


         6       A.   Well, then basically it goes to the next stage of the


         7       process.


         8


         9       Q.   What was that?


        10       A.   Well, in terms of the process there, they would --


        11


        12       Q.   No, not what would have happened; what did happen?


        13       A.   Okay, what did happen - what did happen was that there


        14       were a number of mechanisms that should have happened, like


        15       getting a fully operable LC in place.


        16


        17       Q.   Did the UN approve the contract in either case?


        18       A.   No, sir.  There was no operable LC.


        19


        20       Q.   So the contracts are sitting at the UN waiting for


        21       approval and your evidence is they were not approved?


        22       A.   They were not - the fully --


        23


        24       Q.   No, don't change the language.


        25       A.   No.


        26


        27       Q.   Your evidence is, is it, that those contracts, in the


        28       form in which they were submitted to the UN, were not


        29       approved; is that what you say?


        30       A.   That's correct.


        31


        32       Q.   What happened?  Were they returned?


        33       A.   Well, what happened then was, between that period, war


        34       broke out.


        35


        36       Q.   What happened to the contracts that you say, on your


        37       oath, were not approved by the UN?


        38       A.   Those contracts, in effect, ceased to exist.


        39


        40       THE COMMISSIONER:   Q.   No, what happened to them?


        41       A.   What happened to the contracts?


        42


        43       MR AGIUS:   Q.   Did somebody put buffel dust on them and


        44       did they disappear?


        45       A.   No, sir.


        46


        47       Q.   Well, how do you say that they ceased to exist?
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         1       A.   Those contracts were virtually renegotiated in a


         2       number of ways, including price, terms and conditions,


         3       delivery, country, and also delivery methodology.


         4


         5       THE COMMISSIONER:   Q.   And do you say that all occurred


         6       before there was any United Nations approval of them?


         7       A.   Yes, sir.


         8


         9       MR AGIUS:   Q.   After the war the Iraqis indicated that


        10       they would abide by those contracts, did they not?


        11       A.   Not those contracts, no, sir.


        12


        13       Q.   After the war, the Iraqis indicated that they would


        14       continue with the purchase of the million tonnes of wheat


        15       to which those contracts referred?


        16       A.   Those contract numbers or those contracts?


        17


        18       Q.   Those contracts covered the sale of a million tonnes


        19       of wheat for delivery in 2003?


        20       A.   Yes, sir.


        21


        22       Q.   After the war, the interim administration, and then


        23       later the new administration in Iraq, agreed that they


        24       would abide by those contracts and accept the delivery of


        25       the million tonnes of wheat; isn't that right?


        26       A.   Are you talking about the contract numbers or the


        27       contract - the fully operable contract?


        28


        29       Q.   I'm talking about the wheat that was the subject of


        30       the contracts?


        31       A.   Which contract?


        32


        33       Q.   1670 and 1680?


        34       A.   That's the contract number.


        35


        36       Q.   They're the contracts.  I'm defining the contracts by


        37       reference to their number.  We can play this game all day,


        38       Mr Geary --


        39       A.   Right, okay.


        40


        41       Q.   -- but you will not win it, let me tell you that.


        42       A.   No, I don't want to win a game.


        43


        44       MR FORREST:   I object to that, Commissioner.  It's one


        45       thing to cross-examine robustly; it's another thing to say


        46       to a witness, "I'm on top, you will not win it".  In my


        47       submission, that is entirely objectionable and I make the
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         1       objection.


         2


         3       THE COMMISSIONER:   Yes, I will allow the question.


         4


         5       MR FORREST:   Is the objection upheld?


         6


         7       THE COMMISSIONER:   No, it's not.


         8


         9       MR FORREST:   Thank you.


        10


        11       MR AGIUS:   Q.   There was a million tonnes of wheat which


        12       the AWB agreed to sell to the IGB at the end of 2002, was


        13       there not?  Take as much time as you need to answer that


        14       question, Mr Geary.


        15


        16       THE COMMISSIONER:   Q.   It does you no good at all to cast


        17       your eyes to your counsel, Mr Geary.


        18       A.   I'm not doing that, sir.


        19


        20       MR AGIUS:   Q.   Do you want me to put the question to you


        21       again?


        22       A.   Yes, please, sir.


        23


        24       Q.   There was a million tonnes of wheat which the AWB


        25       agreed to sell to the IGB at the end of 2002, was there


        26       not?


        27       A.   There was a contract, but that was not a live


        28       contract, sir.


        29


        30       Q.   I'm not talking about contracts, live contracts,


        31       enforceable contracts; I'm talking about the fact that


        32       there was an agreement which the AWB entered into with the


        33       IGB, and the IGB agreed to take a million tonnes of


        34       Australian wheat at the end of 2002 for delivery in 2003.


        35       A.   Yes, sir.


        36


        37       Q.   So far as the two parties were concerned, before the


        38       war that agreement was reflected in two contracts, one


        39       numbered 1670 and one numbered 1680?


        40       A.   Yes, sir.


        41


        42       Q.   Each side signed the contracts and the contracts were


        43       submitted to the UN?


        44       A.   Yes, sir.


        45


        46       Q.   Before any of that wheat could actually be delivered


        47       to Iraq, the invasion commenced?
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         1       A.   Correct.


         2


         3       Q.   One ship, the Pearl of Fujairah, was actually about to


         4       dock at Umm Qasr?


         5       A.   No, sir.


         6


         7       Q.   And it was diverted to Kuwait.


         8       A.   Not against that contract, sir.


         9


        10       Q.   I'm not saying it was against that contract.


        11       A.   Yes.


        12


        13       Q.   But that was the fact, wasn't it --


        14       A.   Yes, sir.


        15


        16       Q.   -- that there was a ship full of wheat which was about


        17       to dock at Umm Qasr, it couldn't dock there because of the


        18       invasion and it was diverted to Kuwait?


        19       A.   Yes, sir.


        20


        21       Q.   The two contracts that were submitted to the UN, 1670


        22       and 1680, referred together to a million tonnes of wheat;


        23       isn't that right?


        24       A.   Correct, sir, yes.


        25


        26       Q.   After the invasion, the Iraqis agreed with the AWB


        27       that they would still take that million tonnes of wheat?


        28       A.   Yes, sir.


        29


        30       Q.   And the contracts were renegotiated?


        31       A.   Yes, sir.


        32


        33       Q.   In part because the OIP insisted that 10 per cent be


        34       deducted from those contracts, from the contract price?


        35       A.   No, the contracts were renegotiated at that stage with


        36       the World Food Program.  The World Food Program was running


        37       the - I'm not quite sure who was on the contract, but it


        38       was IGB.  World Food Program were managing the situation.


        39


        40       Q.   And the AWB was told that there would be a 10 per cent


        41       reduction in the contract price and the AWB resisted that.


        42       A.   Not at that point in time, sir.


        43


        44       Q.   After the war I'm talking, after the invasion?


        45       A.   That was much - not at that point in time when we're


        46       talking about the World Food Program.


        47
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         1       Q.   After the invasion the AWB was notified that those


         2       contracts, the contract value, the contract sum, had to be


         3       reduced by 10 per cent?


         4       A.   Which contracts are you talking about, sir, the World


         5       Food Program --


         6


         7       Q.   1670 and 1680?


         8       A.   Well, 1670 and 1680 went through a number of stages in


         9       their life, okay?  In the first stage it was with IGB.  In


        10       the second stage part of it was with the World Food


        11       Program.  In the third stage it was with the CPA.  So you


        12       have to be very particular in terms of what stage you're


        13       talking about, sir.


        14


        15       Q.   Well, at any stage, was the AWB told that the full


        16       contract price would be reduced by 10 per cent?


        17       A.   There was a number of changes in the terms and


        18       conditions in those contracts throughout their lives.


        19


        20       THE COMMISSIONER:   Q.   Would you now answer the question


        21       you were asked?


        22       A.   I think at some stage towards the end, yes, there was


        23       a reduction in contract price, but the prices went up and


        24       the prices went - I don't know in terms of what the prices


        25       were, but they were changed a number of times, depending on


        26       who was managing those contracts at that point in time.


        27


        28       Q.   The question you were asked was:  at any stage, were


        29       you informed that the price would be reduced by


        30       10 per cent?  Can you answer that question?


        31       A.   I do recall later in the stage, but I'm not quite sure


        32       whether that - what contract that was against, 1680 or


        33       1670.


        34


        35       Q.   Or both?


        36       A.   I can't recall, sir.


        37


        38       MR AGIUS:   Q.   Could we put up, please, AWB.0147.0092.


        39       This is an email from Nigel Edmonds-Wilson to Ms Scales,


        40       Mr Johnson, Mr Gomersall, Mr Long, yourself, Mr Hogan,


        41       Mr Whitwell and Mr Jones, and it begins:


        42


        43            This has been sent to a reduced list due to


        44            the nature of the Tigris Petroleum issue.


        45            Please treat as Private & Confidential and


        46            not for further distribution.


        47
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         1       Did you receive this email?


         2       A.   Yes, sir.


         3


         4       Q.   You'll see that it records the fact that overnight on


         5       11 December, which was the previous day, the million tonne


         6       sale of wheat was fixed in Euros at a particular value; do


         7       you see that?


         8       A.   Yes, sir.


         9


        10       Q.   Then it says:


        11


        12            Please see final details below...


        13


        14       And it advises that the previous sales notes has been split


        15       into two 500,000 metric tonne contracts, A1670 and A1680.


        16       A.   Yes, sir.


        17


        18       Q.   It records the fact that the details and


        19       specifications are identical:


        20


        21            ...however they have been split by mutual


        22            agreement between buyer and seller


        23            (predominantly for L/C purposes).


        24


        25       Do you see that?


        26       A.   Yes.


        27


        28       Q.   And:


        29


        30            Both contracts will be shipped under Phase


        31            13 of the UN 'Oil for Food' program.


        32


        33       Do you see that?


        34       A.   Yes.


        35


        36       Q.   Do you see there's a breakdown of contract 1670


        37       reflecting a contract date of 11 December 2002 with the


        38       Grain Board of Iraq, the destination Umm Qasr, the quantity


        39       500,000 metric tonnes, for wheat to be delivered between


        40       January 2003 and what no doubt should have been June 2003,


        41       but is recorded as June 2002; do you see that?


        42       A.   Yes, sir.


        43


        44       Q.   With a note that the sellers have requested an


        45       extension to August 2003 to be mutually agreed by the


        46       buyers?


        47       A.   Mmm-hmm.
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         1


         2       Q.   There is then a breakdown of each of the two


         3       contracts.  I want to keep some of this information


         4       confidential, so I'm going to just reflect that there is a


         5       total price for free in truck, a component for inland


         6       transport, which was 51.30 Euros, or US$51.15; do you see


         7       that --


         8       A.   Yes.


         9


        10       Q.   -- and an amount for the Tigris debt of 8.40 Euros, or


        11       US$8.375?


        12       A.   Yes.


        13


        14       Q.   So clearly what had been factored into the per metric


        15       tonne cost of the wheat under 1670 was an amount to cover


        16       inland transport and an amount to cover the Tigris debt?


        17       A.   Yes.


        18


        19       Q.   And as at the time you received this email, in


        20       December, you understood that the agreement between AWB and


        21       the IGB which was reflected in this email was that there


        22       would be a sale of 500,000 metric tonnes of wheat, with an


        23       inflated price to cover at least the Tigris debt and a


        24       portion of the iron filings claim?


        25       A.   Yes.


        26


        27       Q.   And that the portion of the iron filings claim was


        28       included in inland transport?


        29       A.   Yes.


        30


        31       Q.   If you go over the page, to 0093 --


        32


        33       THE COMMISSIONER:   The contract number is at the foot of


        34       the previous page.


        35


        36       MR AGIUS:   Q.   -- you'll see that there is a breakdown in


        37       relation to the second contract, A1680.


        38       A.   Yes.


        39


        40       Q.   Again, the same contract date, 11 December 2002,


        41       customer Grain Board of Iraq, the quantity 500,000 metric


        42       tonnes, the destination Umm Qasr, the same information in


        43       relation to the delivery shipment period, and a breakdown


        44       in relation to the inland transport fee and the Tigris


        45       debt?


        46       A.   Yes, sir.


        47
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         1       Q.   Which is the same breakdown as what we saw in relation


         2       to contract 1670; do you see that?


         3       A.   Yes.


         4


         5       Q.   If we come down the page, we see under the heading


         6       "Tigris Debt":


         7


         8            As part of the contract agreement, AWB will


         9            recover the Tigris debt (outstanding since


        10            1996) on behalf of Tigris Petroleum


        11            (USD8,375,000/1 Million mt).  For this


        12            service, AWB are deducting USD500,000 (ie:


        13            AWB will pay Tigris Petroleum USD7,875,000


        14            on a pro rata basis as vessels are being


        15            shipped).


        16


        17       A.   Yes.


        18


        19       Q.   If we go over the page, you'll see that there's a note


        20       that there was an additional return to the pool because of


        21       some points that had been made on foreign exchange?


        22       A.   Yes.


        23


        24       Q.   That was all information that you had on 12 December


        25       2002?


        26       A.   Yes.


        27


        28       Q.   And as at that date it reflected the agreement between


        29       AWB and IGB?


        30       A.   That's correct, sir.


        31


        32       THE COMMISSIONER:   I'll mark it as a confidential


        33       exhibit 82C, save for the portions that have been read.


        34


        35       EXHIBIT #82C EMAIL FROM NIGEL EDMONDS-WILSON TO MS SCALES,


        36       MR JOHNSON, MR GOMERSALL, MR LONG, MR GEARY, MR HOGAN,


        37       MR WHITWELL AND MR JONES, BARCODED AWB.0147.0092


        38


        39       MR AGIUS:   Q.   Did you then some time later, having


        40       received that email, address any of the issues in that


        41       email with any of your fellow managers at the AWB?


        42       A.   There was some further correspondence about that


        43       agreement, sir.


        44


        45       Q.   With your fellow managers?


        46       A.   With my fellow managers, yes.


        47
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         1       Q.   What, between you and them?


         2       A.   With my managers, yes, and also with other, as I said


         3       before, ELG members.


         4


         5       Q.   But what we had, just recapping --


         6


         7       THE COMMISSIONER:   Q.   Just before you go on, who were


         8       the other managers with whom --


         9       A.   Well, there was correspondence - I know there's


        10       correspondence coming up, but ELG members such as I said


        11       before - Jim Cooper, Sarah Scales.


        12


        13       Q.   You discussed this with them?


        14       A.   I discussed this with Sarah, yes.


        15


        16       MR AGIUS:   Q.   We've seen on 11 December a note from


        17       Mr Whitwell which dealt with the repayment of the $2m iron


        18       filing fee and the repayment of the Tigris debt.  We've


        19       seen the suggestion in that memorandum which required a


        20       signoff from ELG, and that signoff was to agree with the


        21       IGB the process for repayment of the debt.  That was on the


        22       11th.  We see now, on the 12th, the contract being broken


        23       down into two contracts, and we see the proposal which,


        24       plainly, includes an inflated price for the sale of wheat


        25       to include a component for the iron filings and the Tigris


        26       debt?


        27       A.   Yes, sir.


        28


        29       Q.   So what Mr Whitwell had foreshadowed on the 11th, and


        30       what he'd sought approval for, was being actioned the next


        31       day, to the stage where evidently contracts were being


        32       drawn up to reflect that?


        33       A.   "Agreements" you used before, sir, so I'll stick with


        34       "agreements".


        35


        36       Q.   This document, exhibit 82C, refers to contracts and it


        37       refers to contract numbers.  When you saw it, you would


        38       have known from it, would you not, that what was happening


        39       within AWB was that contracts - that is, written documents


        40       with those numbers on them - were being drawn up to reflect


        41       the details that you could read in that email?


        42       A.   No, sir.  My understanding was your understanding -


        43       agreements.


        44


        45       THE COMMISSIONER:   Q.   So you thought giving that a


        46       contract number in accordance with the usual AWB system


        47       was, in this instance, not an appropriate thing to do?
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         1       A.   Not a binding contract in this agreement at this point


         2       in time.


         3


         4       Q.   But AWB has a system of contract numbers, doesn't it?


         5       A.   Yes.


         6


         7       Q.   This was simply following the ordinary and usual


         8       system?


         9       A.   Correct.


        10


        11       Q.   But in this instance you say that was not appropriate


        12       because it was an agreement, not a contract?


        13       A.   At this point in time it's not an enforceable


        14       contract.


        15


        16       THE COMMISSIONER:   I see.


        17


        18       MR AGIUS:   Q.   Did you understand at the time that you


        19       read this email, 12 December 2002, that somewhere within


        20       AWB somebody was taking a document and marking on it the


        21       fact that it was a contract marked A1670 and was including


        22       on it terms which reflected what you could see in the


        23       email?


        24       A.   I'm not quite sure what was going on, but certainly


        25       there was no enforceable contract, sir.


        26


        27       Q.   No, I'm not asking you about whether there was an


        28       enforceable contract; I'm asking you whether or not you


        29       would have understood from having received this email and


        30       from having read it, having digested it, that somebody


        31       within AWB was going to prepare documents to reflect what


        32       we can read in the email?


        33       A.   No, I wouldn't have a detailed understanding of the


        34       system at that point, what other people were doing.


        35


        36       Q.   You wouldn't know that written contracts would be


        37       prepared based upon the information that's in this email?


        38       A.   Agreements, as you put it, would start going through


        39       the process, but in terms of what particular stage they


        40       were in the process, I wouldn't have detailed information,


        41       no, sir.


        42


        43       THE COMMISSIONER:   Q.   This document describes material


        44       in it as "the final details", do you see that on the first


        45       page?


        46       A.   I'm sorry?


        47
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         1       Q.   Do you see the heading, "1 Million MT Sale to Iraq -


         2       Final Details"?


         3       A.   That's incorrect.


         4


         5       Q.   I see.


         6       A.   I didn't notice that, thank you.


         7


         8       MR AGIUS:   Q.   Can we bring up, please, AWB.0060.0343.


         9       This is ang AWB document, Mr Geary.  I don't want to


        10       mislead you, but it calls itself a contract.  "AWB Limited


        11       Australian Wheat CIF Contract", contract number A1670,


        12       Melbourne:  11 December 2002.  It recites:


        13


        14            This Contract is made between AWB


        15            Limited --


        16


        17       And the address --


        18


        19            who agree to sell and the Grain Board of


        20            Iraq --


        21


        22       And its address:


        23


        24            who agree to buy as principals the


        25            following quantity of Australian wheat upon


        26            the terms and conditions and at the price


        27            hereinafter specified.


        28


        29       Can you see that, Mr Geary?


        30       A.   Yes, sir.


        31


        32       Q.   It refers to a quantity of 500,000 tonnes of


        33       Australian wheat, does it not?


        34       A.   Yes, sir.


        35


        36       Q.   It refers to a destination, Umm Qasr, does it not?


        37       A.   Yes, sir.


        38


        39       Q.   It refers to the fact that the shipment was to be


        40       between 1 January 2003 and 30 June 2003, subject to receipt


        41       of appropriate UN approval?


        42       A.   Yes, sir.


        43


        44       Q.   It refers to the fact that the sellers had requested


        45       an extension of the shipment period until 31 August 2003,


        46       to be mutually agreed, does it not?


        47       A.   Yes.
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         1


         2       Q.   It refers to the fact that the cargo will be


         3       discharged Free into Truck to all silos within all


         4       governorates of Iraq at a certain rate.


         5       A.   Yes.


         6


         7       Q.   And it refers to the price:


         8


         9            The CIF Free in Truck price per tonne of


        10            1,000 kilos in Euros as follows...


        11


        12       There's a Euro price given?


        13       A.   Yes.


        14


        15       Q.   Which is precisely the same as the Euro price we see


        16       which relates to contract A1670 in confidential


        17       exhibit 82C.


        18       A.   Yes, sir.


        19


        20       Q.   This copy is signed and dated 11 December 2002, and


        21       it's signed for AWB Limited as sellers.


        22       A.   Correct.


        23


        24       Q.   Do you recognise that signature?


        25       A.   No, I don't, sir.


        26


        27       Q.   So is it not now apparent that on or about 11 December


        28       somebody within AWB drew up a contract which reflected the


        29       terms that you would have read in confidential exhibit 82?


        30       A.   That's correct, sir.


        31


        32       MR AGIUS:   I tender that and ask that, but for the


        33       portions that I've read, Commissioner, it be marked as a


        34       confidential.


        35


        36       EXHIBIT #83C DOCUMENT ENTITLED "AWB LIMITED AUSTRALIAN


        37       WHEAT CIF CONTRACT", BARCODED AWB.0060.0343


        38


        39       THE COMMISSIONER:   That will be confidential except for


        40       the portions that have been read.


        41


        42       MR AGIUS:   Q.   Could we bring up, please, AWB.0060.0184.


        43       Does that appear to be a similar document, entitled "AWB


        44       Limited Australian Wheat CIF Contract", recording it's


        45       contract number A1680?


        46       A.   Yes, sir.


        47
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         1       Q.   Melbourne, 11 December 2002?


         2       A.   Yes.


         3


         4       Q.   In material respects, is it not the same as the


         5       document that I've just read to you?


         6       A.   Yes.


         7


         8       Q.   Reflecting the same price and the same quantity?


         9       A.   Yes.


        10


        11       Q.   Is it not also dated 11 December 2002?


        12       A.   Yes.


        13


        14       Q.   And does it not appear to be signed by the same person


        15       on behalf of AWB Limited?


        16       A.   Yes.


        17


        18       MR AGIUS:   I tender that, Mr Commissioner.


        19


        20       THE COMMISSIONER:   It will be confidential exhibit 84C,


        21       subject to the portions which have been read.


        22


        23       EXHIBIT #84C DOCUMENT ENTITLED "AWB LIMITED AUSTRALIAN


        24       WHEAT CIF CONTRACT", BARCODED AWB.0060.0184.


        25


        26       MR AGIUS:   Q.   Does that not now make plain, Mr Geary,


        27       that within AWB, AWB itself was reflecting in its own


        28       contract documents the agreement that we see reflected in


        29       the email that you received from Nigel Edmonds-Wilson on


        30       12 December?


        31       A.   Yes.


        32


        33       Q.   Why did you let that process continue to the point


        34       where the inflated price so as to capture the sums due to


        35       repay the Tigris debt and the iron filings debt became


        36       reflected in contract documents within AWB?


        37       A.   Because in my view, sir, at that point in time this is


        38       not a live contract.


        39


        40       Q.   Documents were being created within AWB which looked


        41       for all the world as though they were real contract


        42       documents?


        43       A.   Yes.


        44


        45       Q.   Those documents were sent, after agreement with the


        46       IGB, to the UN for approval?


        47       A.   For the first stage of the approval.
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         1


         2       Q.   Well, they were sent there for approval, weren't they?


         3       A.   For the first stage of the approval, yes.


         4


         5       THE COMMISSIONER:   Q.   What do you mean by that?


         6       A.   Sir, we're sort of labouring the point here.  Perhaps


         7       I can explain.  There are a number of areas that you have


         8       to go through in terms of a contract.  The first one is an


         9       agreement on terms and conditions between the buyer and the


        10       seller, and this is the first one.  In terms of what I call


        11       a live contract, there are three documents that need to be


        12       in place.  The first document is an agreement on terms and


        13       conditions, the second document is a payment mechanism, and


        14       the third document is the ability to execute the contract.


        15       So when I say it's a live contract, that's my definition of


        16       a live contract.  There are a number of stages you went


        17       through in terms of the UN process before you had a live


        18       contract.  That's why - I didn't want to labour the point,


        19       but we switch from contract to agreement and contract to


        20       agreement.  Let me be clear in terms of definition in terms


        21       of what is a live contract that can be executed against.


        22


        23       Q.   Delivered against?  Is that what you mean?


        24       A.   Yes, yes, delivered, executed, completed.


        25


        26       Q.   For that process, you needed at least four things, did


        27       you not:  an agreement such as this; a letter of credit; a


        28       United Nations approval; and a customs export authority?


        29       A.   Excuse me, sir, you're correct - at that point in


        30       time, yes.


        31


        32       Q.   Do you get the letter of credit before or after you


        33       get the United Nations approval?


        34       A.   We get the letter of credit, the fully operable letter


        35       of credit, and then we submit it to DFAT when the contract


        36       is live and ready to be executed.


        37


        38       Q.   No, simple question:  do you get the letter of credit


        39       before or after the United Nations approval?


        40       A.   On the final approval - you get the letter of credit


        41       before the final approval.


        42


        43       Q.   But you submit documents to the United Nations for


        44       approval only once.


        45       A.   No, sir.


        46


        47       Q.   You're saying they're submitted more than once?
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         1       A.   Yes, sir.


         2


         3       Q.   For approval to export - to sell?


         4       A.   Not for approval to sell, sir; for approval to export.


         5


         6       Q.   We're talking about the process of getting approval so


         7       that you can actually ship; do you understand that?


         8       A.   Yes, sir.


         9


        10       Q.   Before you can do that, you need the four documents to


        11       which I've referred?


        12       A.   Correct.


        13


        14       Q.   Right.  All I want to know from you is, before you


        15       ship, do you get the letter of credit before or after you


        16       get the United Nations approval?


        17       A.   We get the letter of credit before we get the United


        18       Nations approval.


        19


        20       Q.   Right.  Does that mean that when you submit your


        21       documents for United Nations approval you already have the


        22       letter of credit?


        23       A.   Yes, sir.


        24


        25       MR AGIUS:   Q.   Is that what occurred in relation to these


        26       two agreements?


        27       A.   Yes, sir.


        28


        29       Q.   So 1670 and 1680 were submitted to the United Nations


        30       for approval together with letters of credit?


        31       A.   No, sir.


        32


        33       Q.   Well, what happened?  What do you say happened?  Were


        34       1670 and 1680, in the form in which you've seen them,


        35       subject to agreement by IGB, submitted to the UN for


        36       approval?


        37       A.   In their final form, sir?


        38


        39       Q.   No, no, my question was in the form in which you saw


        40       them.


        41       A.   At what point in time, sir - at this point in time?


        42


        43       Q.   At any point in time were they submitted to the UN for


        44       approval in the form in which you saw them?


        45       A.   I didn't actually sight them on screen myself, but


        46       they were never submitted to the UN for approval.


        47
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         1       Q.   You've already given a great deal of evidence to the


         2       effect that they were submitted for approval?


         3       A.   No, I didn't, sir.  What I said, we went through a


         4       process with the UN.


         5


         6       Q.   Well, the transcript will speak for itself, Mr Geary.


         7       A.   Yes, sir.


         8


         9       Q.   I don't want to go over that again.  Were those two


        10       documents, or documents in that form, as you've seen in the


        11       last two confidential exhibits, submitted to the UN for


        12       approval?


        13       A.   In their final form, no, sir.


        14


        15       Q.   In the form in which you see them and saw them on the


        16       screen?


        17       A.   For approval, no, sir.


        18


        19       Q.   Were they submitted to the UN at all?


        20       A.   Yes, sir.


        21


        22       Q.   In what circumstances were those two documents


        23       submitted to the UN?


        24       A.   At the first stage as the Commissioner outlined.


        25


        26       Q.   You tell us, would you, in your own words, in what


        27       circumstances were those two documents, 1670 and 1680, in


        28       the form in which we've seen them, submitted to the UN for


        29       the first time?


        30       A.   The agreement between the buyer and the seller.


        31


        32       Q.   But for what purpose, in what circumstances?


        33       A.   To go through the process, sir.


        34


        35       THE COMMISSIONER:   Q.   Which process would that be?


        36       A.   The UN process.


        37


        38       Q.   Of?


        39       A.   The first stage of the process, in terms of


        40       registering the document, the contract.


        41


        42       MR AGIUS:   Q.   For what purpose?


        43       A.   To set up the chain of events for the next stage of


        44       the process.


        45


        46       Q.   Which was?


        47       A.   Establishment of a letter of credit.
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         1


         2       Q.   So, without having obtained a letter of credit, do you


         3       say those two documents, 1670 and 1680, were sent to the


         4       United Nations?


         5       A.   Yes, sir.


         6


         7       Q.   To commence the approval process?


         8       A.   To start the next stage of the process, yes, sir.


         9


        10       Q.   To form a step in the approval process?


        11       A.   Correct, sir.


        12


        13       Q.   The next step in the approval process was to obtain a


        14       letter of credit?


        15       A.   Yes, sir.


        16


        17       Q.   In respect of each contract?


        18       A.   Yes, sir.


        19


        20       Q.   And how was a letter of credit obtained?


        21       A.   A letter of credit would be obtained in discussions


        22       between the bank and the execution department of AWB and


        23       IGB.  So IGB would work with their bank, make sure that the


        24       money - in the UN process money was available in the escrow


        25       account.


        26


        27       Q.   The bank being the BNP?


        28       A.   Yes, sir.


        29


        30       Q.   And a letter of credit in respect of each contract


        31       would be drawn to reflect the terms of that contract?


        32       A.   Correct, sir.


        33


        34       Q.   For that purpose, reference would be had to the terms


        35       of the contract?


        36       A.   Yes, sir.


        37


        38       Q.   To ensure that the letter of credit reflected


        39       precisely what was in the contract?


        40       A.   That's right, sir.


        41


        42       Q.   And that required the cooperation of the AWB and the


        43       IGB to provide that information so that the letter of


        44       credit could be drawn?


        45       A.   And the bank, yes, sir, they worked together.


        46


        47       Q.   Yes.  That process was commenced in relation to each
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         1       contract?


         2       A.   Yes, sir.


         3


         4       Q.   And was a letter of credit issued?


         5       A.   No, sir.


         6


         7       Q.   What happened?


         8       A.   Well, war broke out, sir.  There was a lot of activity


         9       and then the World Food Program took over the


        10       administration of the contract process.


        11


        12       Q.   Was a letter of credit issued then?


        13       A.   Yes, sir.


        14


        15       Q.   Did the letter of credit reflect the terms of the


        16       contracts in the form in which you've seen them?


        17       A.   No, sir.


        18


        19       Q.   In what respect were the contracts different?


        20       A.   There were a number of respects in terms of terms and


        21       conditions, the destination, shipping period, price,


        22       payment mechanism, quality remained the same - the quality


        23       was the same, I'm not sure about the quantity.  So


        24       basically the contract in its form was virtually completely


        25       rewritten.


        26


        27       THE COMMISSIONER:   Q.   The price was reduced by


        28       10 per cent, was it not?


        29       A.   Sir, I'm not quite sure.  The price was changed, but


        30       the 10 per cent adjustment - I have to be very precise in


        31       terms of the process, so I don't want to answer yes or no


        32       because I don't know at that point in time.


        33


        34       MR AGIUS:   Q.   So, but for the invasion of Iraq, the


        35       contracts in the term in which we've seen on the screen


        36       were sitting in the UN waiting for letters of credit to


        37       issue in the ordinary course and then waiting to be


        38       approved?


        39       A.   Well, in terms of the process, I'm not quite sure


        40       where the letter of credit was, but, yes, sir, that process


        41       would have been in train.


        42


        43       Q.   Was the letter of credit required to be in existence


        44       before the UN approved the contract?


        45       A.   Final approval, yes, sir.


        46


        47       Q.   Let's not get to final approval, because that's a word
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         1       I didn't use.  Is there some form of preliminary approval?


         2       A.   There are stages you go through in terms of the


         3       process, yes, sir.


         4


         5       Q.   You've used the term "final approval", and I'm trying


         6       to understand what you mean by that.  What do you mean by


         7       "final approval"?


         8       A.   So you can execute against the contract.


         9


        10       Q.   Do you mean be paid?


        11       A.   Yes, full execution - deliver the wheat, be paid.


        12


        13       Q.   Is there some form of preliminary approval?


        14       A.   Yes, sir, subject to - there's changes in the contract


        15       all the time, so there is a preliminary approval, but you


        16       don't get final approval until you're able to execute.


        17


        18       THE COMMISSIONER:   Q.   Preliminary approval by whom?


        19       A.   By the UN.


        20


        21       Q.   You mean there's a preliminary approval and a final


        22       approval?


        23       A.   Yes, sir.


        24


        25       Q.   In two different documents?


        26       A.   Yes, sir.


        27


        28       MR AGIUS:   Q.   The preliminary approval, is that given on


        29       the face of the contracts themselves?


        30       A.   On the details that are provided at the time to the


        31       UN, yes, sir.


        32


        33       Q.   So did the AWB obtain from the UN preliminary approval


        34       for these two contracts in the form in which you've seen


        35       them?


        36       A.   At the first stage of the process the preliminary


        37       approval, I believe, yes, sir, they did.


        38


        39       Q.   So they were then simply waiting for the issue of the


        40       letter of credit?


        41       A.   The next stage of the process, yes, sir.


        42


        43       Q.   And part of that is a requirement that there be funds


        44       available for payment out of the escrow account?


        45       A.   Correct, sir.


        46


        47       Q.   Well, then, does that not mean - correct me if I'm
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         1       wrong - to use your words, that the UN issued preliminary


         2       approval on these two contracts, 1670 and 1680?


         3       A.   My understanding of the system, yes, sir.


         4


         5       Q.   At any time up until the issue of that preliminary


         6       approval was the UN informed that the contracts contained


         7       inflated prices for the price of the wheat?


         8       A.   No, sir, because that was still a preliminary stage,


         9       it hadn't been finalised.


        10


        11       Q.   At any stage was the UN told that those inflated


        12       prices were inflated so as to recoup the Tigris debt and to


        13       have access to funds so that the AWB could repay the


        14       quality claim?


        15       A.   At the preliminary stage, sir, or any stage?


        16


        17       Q.   At the preliminary stage?


        18       A.   No, sir.


        19


        20       Q.   So up until the time that the UN gave preliminary


        21       approval neither of those pieces of information was


        22       available to the UN?


        23       A.   No, sir.


        24


        25       Q.   You agree with me?


        26       A.   Yes, sir.


        27


        28       Q.   Now, you said at the preliminarily stage or at any


        29       stage.  Can I ask you:  at any stage was the UN advised


        30       that the contract price for any quantity of wheat under any


        31       contract at all had been inflated so as to cover the Tigris


        32       debt and the quality issue?


        33       A.   No, sir.


        34


        35       THE COMMISSIONER:   Q.   Why not?


        36       A.   We - can I explain the - what happened after that,


        37       sir?


        38


        39       Q.   I'd just like to know why you didn't tell the UN?


        40       A.   We didn't have to.  We were advised we didn't have to.


        41


        42       Q.   You were advised?


        43       A.   Yes, sir.


        44


        45       Q.   By whom?


        46       A.   DFAT.


        47
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         1       Q.   Is that so?


         2       A.   Yes, sir.


         3


         4       Q.   And did you have discussions with DFAT about that?


         5       A.   No - not personally.


         6


         7       Q.   Who did?


         8       A.   Rex Lister.


         9


        10       Q.   A man who's now dead?


        11       A.   Yes, sir.


        12


        13       Q.   Did anyone else have a discussion with DFAT about


        14       that?


        15       A.   Rex Lister was very, very - in fact, I don't like the


        16       smirk over that side of the room either.  Rex Lister was


        17       very, very thorough.  He documented everything he did.  The


        18       documents are there and they have been provided to this


        19       Commission.


        20


        21       Q.   Documents are there showing what?


        22       A.   That we actually, in terms of the LC, because you had


        23       to put that back through the approval process through the


        24       UN, that went back to DFAT, DFAT wrote a letter back to us


        25       and said that this approval process was no longer required.


        26


        27       Q.   After the change of administration in Iraq?


        28       A.   After the war, yes.


        29


        30       Q.   When the Oil-for-Food Program had been ceased?


        31       A.   Correct, sir.


        32


        33       Q.   What you're saying is that DFAT told you that when the


        34       Oil-for-Food Program ceased you didn't need to get


        35       Oil-for-Food Program approval?


        36       A.   Rex to be very, very --


        37


        38       Q.   Is that what you're saying?


        39       A.   That's what I'm saying, yes, sir.


        40


        41       Q.   Well, of course it's obvious, isn't it?  If you have a


        42       system that requires approval and the system is eliminated,


        43       then you don't require approval?


        44       A.   Correct, sir.


        45


        46       THE COMMISSIONER:   Yes, Mr Agius.


        47
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         1       MR AGIUS:   Q.   Now, you said that Mr Lister was


         2       meticulous and that he recorded things.  Do you say that


         3       there is to be found within the AWB documents some approval


         4       from DFAT approving the inflation of the prices in the


         5       contracts?


         6       A.   No, sir.


         7


         8       Q.   Do you say that there is any record of DFAT having


         9       been informed that the contract price had been inflated to


        10       cover the Tigris debt or the iron filings fee?


        11       A.   No, sir.


        12


        13       Q.   Do you say that DFAT was ever advised that, when the


        14       contracts were sent off to the UN, they contained inflated


        15       figures for the sale of wheat?


        16       A.   No, sir.


        17


        18       Q.   Was a letter of credit arranged in the terms of the


        19       contracts 1670 and 1680 in the form in which you saw them


        20       on the screen?


        21       A.   No, sir.


        22


        23       Q.   What was the communication between Mr Lister and DFAT


        24       to which you were making reference?


        25       A.   When the final letter of credit came through - this


        26       was the World Food Program --


        27


        28       Q.   This was after the invasion?


        29       A.   Correct, sir.


        30


        31       Q.   Yes?


        32       A.   Right --


        33


        34       Q.   What were the terms of the notification of Mr Lister


        35       to DFAT and DFAT's response to Mr Lister after the


        36       invasion?


        37       A.   Well, as I said, sir, virtually everything had changed


        38       in the contract, apart from the contract number.  The


        39       contract number is only a reference number for AWB and the


        40       buyer.  Everything else in there - quality, destination,


        41       shipment, price and payment - had changed.


        42


        43       THE COMMISSIONER:   Q.   The question you were asked, which


        44       you may now attend to, was this:  what were the terms of


        45       the notification of Mr Lister to DFAT and DFAT's response


        46       to Mr Lister after the invasion?  Now, could you answer


        47       that question?
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         1       A.   In terms of the contract at that point in time, and


         2       the letter of credit.


         3


         4       Q.   Let me just read you the question again, in case you


         5       didn't understand it:


         6


         7            What were the terms of the notification of


         8            Mr Lister to DFAT and DFAT's response to


         9            Mr Lister after the invasion?


        10


        11       Can you answer that question, please, for the third time?


        12       A.   A letter of credit was submitted to DFAT under the


        13       terms of the existing contract at that time.


        14


        15       Q.   On the basis that it would be onforward to the United


        16       Nations?


        17       A.   That was our understanding.


        18


        19       Q.   And you were told by DFAT you'd no longer have to send


        20       these to the United Nations because the Oil-for-Food


        21       Program had ceased?


        22       A.   That's correct, sir.


        23


        24       Q.   They're the conversations or communications you've


        25       been speaking of?


        26       A.   Yes, sir.


        27


        28       MR AGIUS:   Q.   So it was quite wrong of you to suggest


        29       that DFAT had advised you that you did not need to advise


        30       the UN that the contract price had been inflated?


        31       A.   We had a discussion with the UN in terms of a price.


        32       We didn't have to - in terms of the inflated price, that


        33       was a price at that particular time.


        34


        35       Q.   It was quite wrong of you to suggest that DFAT had


        36       advised you that there was no need to tell the UN that the


        37       contract price had been inflated?


        38       A.   I don't know, sir, whether that price was inflated to


        39       recover the Tigris debt at that point IN time.


        40


        41       THE COMMISSIONER:   Q.   You do, you know that perfectly


        42       well, because it's in the breakdown of the documents you've


        43       just seen, which accord with the contract document?


        44       A.   These contracts were executed over a period of time,


        45       1680 and 1670.  I haven't got the details in terms - and


        46       there were price changes.  I haven't got the details in


        47       terms of the agreement between the buyer and the seller
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         1       when the Tigris debt recovery was included in the contract.


         2


         3       MR AGIUS:   Q.   Mr Geary, you were asked this question:


         4


         5            Q.   Now, you said at the preliminary stage


         6            or at any stage.  Can I ask you:  at any


         7            stage was the UN advised that the contract


         8            price for any quantity of wheat under any


         9            contract at all had been inflated so as to


        10            cover the Tigris debt and the quality


        11            issue?


        12


        13       You said, "No, sir".  The Commissioner asked you, "Why


        14       not?" Your answer was:


        15


        16            We - can I explain the - what happened


        17            after that, sir?


        18


        19       The question from the Commissioner was:


        20


        21            I'd just like to know why you didn't tell


        22            the UN?


        23


        24       Your answer was:


        25


        26            A. We didn't have to.  We were advised we


        27            didn't have to.


        28            Q. You were advised?


        29            A. Yes, sir.


        30            Q. By whom?


        31            A. DFAT.


        32            Q. Is that so?


        33            A. Yes, sir.


        34


        35       Now, I suggest to you that it was quite wrong of you, in


        36       that series of questions and answers, to suggest that the


        37       reason why the UN was not advised that the contract price


        38       for any quantity of wheat had been inflated so as to cover


        39       the Tigris debt and the quality issue was because DFAT had


        40       advised you that it was not necessary to advise those


        41       details to the UN.


        42       A.   When the LC amendment was - final LC was put to DFAT,


        43       correct, sir.


        44


        45       Q.   But when that final LC was put to DFAT, there was no


        46       suggestion, was there, that the contract price for the


        47       wheat, as reflected in the LC, had been inflated; isn't
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         1       that right?


         2       A.   What I'm saying to you, sir, in terms of the process,


         3       I don't know whether the price then included the recovery


         4       of the Tigris debt.


         5


         6       Q.   But you do know, don't you, that there was no


         7       indication to DFAT that the price had ever been inflated to


         8       cover the Tigris debt or the quality claim; you know that,


         9       don't you?


        10       A.   At no stage did we declare that to DFAT, correct.


        11


        12       Q.   Indeed, that information was deliberately kept from


        13       DFAT, wasn't it?


        14       A.   Deliberately kept - there was no need to go through


        15       that advice at the first stage of the process, sir.


        16


        17       Q.   It was deliberately kept from DFAT, wasn't it?


        18       A.   I can't answer that, sir.  I don't know whether it was


        19       a deliberate decision to keep it from DFAT or not.


        20       Basically what we were doing was going through the process.


        21


        22       Q.   It was kept from DFAT, wasn't it, at the preliminary


        23       stage, at the time of preliminary approval?


        24       A.   We did not advise DFAT, no.


        25


        26       Q.   You never advised DFAT; isn't that right?


        27       A.   No.


        28


        29       Q.   And you never advised the UN?


        30       A.   No.


        31


        32       THE COMMISSIONER:   Is that a convenient time?  I'll take a


        33       short adjournment.


        34


        35       SHORT ADJOURNMENT


        36


        37       THE COMMISSIONER:   You're on your former oath, Mr Geary.


        38


        39       MR AGIUS:   Q.   Are you aware that when AWB contract


        40       numbers went to the United Nations they were given a new


        41       contract number, what was called a Comm number, which had a


        42       prefix for the phase to which the contracts related and


        43       then a sequential number?


        44       A.   I wasn't personally aware of the exact process in the


        45       UN.


        46


        47       Q.   Are you aware that in the Volcker Report, when the AWB
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         1       contracts are referred to, they are referred to by their


         2       Comm number?


         3       A.   I wasn't aware of the detail in terms of the exact


         4       process in the UN.


         5


         6       Q.   No, I'm not asking you about the process; I'm asking


         7       you whether you are aware - I take it you've read the


         8       Volcker Report, have you?


         9       A.   Not cover to cover, no.


        10


        11       Q.   Have you read the final report of the Volcker


        12       committee which refers to AWB?


        13       A.   Yes, sir.


        14


        15       Q.   And have you noted that when it refers to AWB


        16       contracts it refers to them by reference to a number which


        17       is prefixed with the word "Comm"  and then a number?


        18       A.   I did not pick that detail up in the Volcker Report,


        19       sir.


        20


        21       Q.   Can we bring up, please, AWB.0060.0428.  This is a


        22       facsimile from the AWB, Mr Whitwell, to a person working in


        23       the Office of the Iraq Programme.  It's dated 11 April and


        24       it's referring to changes which are sought to various


        25       contracts.  In about the middle of the page one of those


        26       contracts to which amendments were sought was A1680; do you


        27       see that?


        28       A.   I can't see 1680.  I see 1441.


        29


        30       Q.   Can you see the heading that reads "Re:  Changes


        31       required to AWB Limited contracts A1441" --


        32


        33       THE COMMISSIONER:   Q.   The heading?


        34       A.   Yes, 1441 I see, yes.


        35


        36       MR AGIUS:   Q.   Do you see the next line "and A1680"?


        37       A.   Yes, sir.


        38


        39       Q.   Then there's a bracket after 1680 that has a Comm


        40       number, "Comm #1300016" - can you see that, Mr Geary?


        41       A.   Yes.


        42


        43       Q.   If we go to the next page, do you see about five lines


        44       down from the top, in bold type:


        45


        46            Under AWB Contract A1680 (Comm #1300016).


        47
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         1       A.   Yes.


         2


         3       Q.   So is it apparent to you that the OIP or the UN were


         4       assigning Comm numbers to AWB contracts?


         5       A.   It wasn't apparent to me at that time --


         6


         7       Q.   Is it apparent to you now?


         8       A.   Yes, sir.


         9


        10       Q.   And that the Comm number for contract A1680 is


        11       Comm 1300016?


        12       A.   Yes, sir.


        13


        14       MR AGIUS:   I'll tender that document and ask that it be


        15       marked as a confidential exhibit.  It is a two-page fax


        16       commencing with the number AWB.0060.0428.


        17


        18       THE COMMISSIONER:   Yes, that document will become


        19       confidential exhibit 85C, apart from those portions that


        20       have just been read on to the public transcript.


        21


        22       EXHIBIT #85C TWO-PAGE FAX COMMENCING WITH


        23       BARCODE AWB.0060.0428


        24


        25       MR AGIUS:   Q.   Mr Geary, will you agree with me that the


        26       invasion of Iraq or the war on Iraq in 2003 did not


        27       commence until after the end of February 2003?


        28       A.   Yes, sir.


        29


        30       Q.   Can we bring up two documents that have been provided


        31       by AWB to the inquiry, AWB.0060.0173.  This is a facsimile


        32       message cover sheet from the Department of Foreign Affairs


        33       and Trade directed to Mr Whitwell from Mr Cuddihy of the


        34       Middle East section.  It's dated 3 March 2003.  The tracer


        35       line at the top indicates that it was sent from DFAT at


        36       9.25am on 3 March 2003.  Can you see that, Mr Geary?


        37       A.   Yes.


        38


        39       Q.   If we go to the next page, which is 0174, this is a


        40       notification from the Office of the Iraq Programme.  Do you


        41       see that in the first line, under the words "Office of the


        42       Iraq Programme", there's a reference to the same number,


        43       1300016?


        44       A.   Yes.


        45


        46       Q.   It bears the date 17 January 2003 as the date of the


        47       original approval; do you see that?
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         1       A.   Yes.


         2


         3       Q.   Its text is as follows:


         4


         5            In reply to your communication received on


         6            10/01/2003 --


         7


         8       There is a reference then to Comm 1300016, reference


         9       AUST/121 --


        10


        11            ...I have the honour to inform you that the


        12            Secretary-General has been duly notified of


        13            the intention to send the following


        14            shipment of supplies through the border


        15            crossing point/port of Umm Qasr to Iraq.


        16


        17       Then it refers to attached pages, which do not seem to have


        18       made their way into the inquiry from AWB, but we will make


        19       inquiry about that:


        20


        21            The exporter is eligible for payment from


        22            the Iraq account as the financing


        23            arrangements specified in your


        24            communication appear to be consistent with


        25            the procedures adopted by the Security


        26            Council Committee established by Resolution


        27            661 (1990) concerning the situation between


        28            Iraq and Kuwait pursuant to Security


        29            Council Resolution 986 (1995).


        30


        31            It is hereby stipulated that the goods to


        32            be supplied shall be delivered within the


        33            time defined by the contract.


        34


        35            Accept, Sir, the assurances of my highest


        36            consideration.


        37


        38       It is signed by the executive director of the Office of the


        39       Iraq Programme; do you see that?


        40       A.   Yes, sir.


        41


        42       Q.   It's issued on 12 February 2003?


        43       A.   Yes.


        44


        45       Q.   And valid for a year.


        46       A.   Yes.


        47
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         1       Q.   It would appear then, would it not, that in relation


         2       to AWB contract A1680 the United Nations originally


         3       approved that contract on 17 January 2003 and issued the


         4       final approval on 12 February 2003?


         5       A.   At that stage, yes, sir.


         6


         7       Q.   So the contract as we have seen it on our screens and


         8       as has been exhibited here as a confidential exhibit was in


         9       fact approved by the United Nations no later than


        10       12 February 2003?


        11       A.   As that document says, at that point in time that


        12       reflects our intention at that point in time.


        13


        14       THE COMMISSIONER:   Q.   What intention?


        15       A.   That was the --


        16


        17       Q.   The document doesn't refer to intention at all.


        18       A.   The previous document did.


        19


        20       MR AGIUS:   Q.   This document refers to an approval having


        21       been notified that the Secretary-General has been duly


        22       informed of the intention to send the shipment through the


        23       border.  There's no intention to approve.  This is a final


        24       approval, is it not?


        25       A.   No, sir.


        26


        27       Q.   This is the approval that you need before you can go


        28       to the BNP to negotiate the formation of a letter of


        29       credit?


        30       A.   Oh, yes, sir, correct.  It's not the final approval.


        31


        32       THE COMMISSIONER:   Q.   If you look at the document, you


        33       see on the right-hand side the date 17 January, the date of


        34       original approval.


        35       A.   Yes, sir.


        36


        37       Q.   That's precisely what it is.  If you want to change


        38       it, you can go back and get a varied approval, but


        39       otherwise it seems to be an approved contract


        40       A.    But:


        41


        42            ...I have the honour to inform you that the


        43            Secretary-General has been duly notified of


        44            the intention to send the following


        45            shipment of supplies...


        46


        47       MR AGIUS:   Q.   That's all it could be, Mr Geary, because
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         1       as at January the contract to which this approval relates


         2       had not yet been put into place, in the sense that no


         3       shipments had yet been sent to Iraq?


         4       A.   That's correct, sir.


         5


         6       Q.   So one could only get approval for a contract because


         7       the contract reflects what is to take place in the future?


         8       A.   Correct.


         9


        10       Q.   That's how the whole system worked, isn't it?


        11       A.   That was our knowledge at that point in time.


        12


        13       Q.   The AWB and the IGB agreed to certain matters and they


        14       sought approval from the UN on the basis that the documents


        15       that they provided to the UN reflected their intentions at


        16       the time that they sought approval?


        17       A.   Yes, sir.


        18


        19       Q.   And that's what you obtained, at least in relation to


        20       contract 1680?


        21       A.   Yes, sir.


        22


        23       Q.   And this was all the approval you needed to negotiate


        24       your letter of credit?


        25       A.   To start the process with a letter of credit, sir.


        26


        27       Q.   This was all you needed to go to the BNP with the IGB


        28       and have a letter of credit issued?


        29       A.   Yes, sir.


        30


        31       Q.   You needed no further approval from the UN?


        32       A.   That's not right, sir.


        33


        34       Q.   Well, what was the further approval that you needed?


        35       A.   The third part was the ability to execute, so we had


        36       to nominate a vessel that would be allocated against that


        37       contract.


        38


        39       THE COMMISSIONER:   Q.   To the UN?


        40       A.   Yes, sir.


        41


        42       MR AGIUS:   Q.   That was to secure payment under the LC;


        43       isn't that right?


        44       A.   Once it was executed, yes.


        45


        46       Q.   You had an LC which covered the contract and certain


        47       shipments were noted as against that LC.
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         1       A.   Not at this point in time, sir, no.


         2


         3       Q.   Not at this point in time, but in terms of the system


         4       as it was to operate?


         5       A.   Yes, sir.


         6


         7       Q.   You got UN approval of the contract?


         8       A.   Yes, sir.


         9


        10       Q.   You then went to the BNP and said, "We've got UN


        11       approval for this contract, we want a letter of credit in


        12       the terms of this contract"?


        13       A.   Yes, sir.


        14


        15       Q.   In the ordinary course the BNP would issue the letter


        16       of credit?


        17       A.   Yes, sir.


        18


        19       Q.   In the ordinary course, the AWB would load a ship and


        20       send it off to Iraq?


        21       A.   No, sir.  We would nominate a vessel, we would put


        22       that process back through DFAT, back to the UN, the UN


        23       would allocate that vessel and that tonnage against that


        24       contract, they would approve it to make sure we had the


        25       right tonnage against the contract, and then they would put


        26       that approval back to the DFAT and DFAT would then advise


        27       us that the approval process had been completed, and then


        28       we had the okay to load.


        29


        30       Q.   That was not an approval of the contractual


        31       arrangements between the AWB and the IGB; that was an


        32       approval that what you were doing fell within the approved


        33       contract, was it not?


        34       A.   That was approval of the final contract.


        35


        36       Q.   That was an approval that what you were proposing to


        37       do was what was authorised by the UN approval of your


        38       existing contract with the IGB?


        39       A.   Once that was completed, yes.


        40


        41       Q.   So, for all intents and purposes, Mr Geary, you will


        42       agree now, will you not, that as at 12 February 2003 the UN


        43       had approved contract 1680 - that is, the document that we


        44       have seen on the screen - in the form in which it then was?


        45       A.   Had approved the first stage of the process as far as


        46       I knew, sir.


        47
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         1       Q.   Had approved the document and the contract which was


         2       recorded in the document?


         3       A.   I wasn't aware, sir, in terms of at what stage the


         4       process was up to.  I didn't follow the process day by day.


         5


         6       Q.   Can you see the document in front of you?


         7       A.   Yes, sir.


         8


         9       Q.   Have I not read it to you?


        10       A.   It's the first time I've seen this document, sir.


        11


        12       Q.   Is it not now apparent to you that, as at 12 February,


        13       the UN had approved contract A1680 in the form in which we


        14       have seen it on the screen and in the form in which it


        15       exists as a confidential exhibit?


        16       A.   I cannot see where it says that, sir.  Sorry, I'm


        17       trying to follow you, but I can't see that in this


        18       paragraph in front of me.


        19


        20       Q.   Will you agree that this document that's in front of


        21       you refers to the contract 1300016?


        22       A.   No, sir.


        23


        24       Q.   Have we not just been through the process where I


        25       showed you an AWB facsimile which related contract 1680 to


        26       the United Nations contract number 1300016?


        27       A.   I wouldn't call it a contract number, but that's


        28       certainly the United Nations reference number, sir.


        29


        30       Q.   To that same document?


        31       A.   Yes, sir.


        32


        33       Q.   So will you accept, then, that this document that you


        34       can see in front of you, AWB.0060.0174, relates to the


        35       contract A1680?


        36       A.   At that point in time, yes, sir.


        37


        38       Q.   And it relates to it as we have seen it on the screen,


        39       in the form in which it appears on the screen as an exhibit


        40       before this Commission?


        41       A.   Sorry, sir, please repeat the question.  I'm trying to


        42       work out what you're actually talking about, which document


        43       now.


        44


        45       Q.   I'm only ever asking you about one document, Mr Geary,


        46       that's the one that you have seen today and which is now a


        47       confidential exhibit.  It's document A1680.  It calls
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         1       itself contract A1680.  It's signed by somebody on behalf


         2       of the AWB.  What I'm putting to you as a fact is that that


         3       is the document to which this approval from the UN relates.


         4       A.   I am unaware of that process within AWB, sir.  I'm


         5       sorry.


         6


         7       Q.   Can you see it now, though?


         8       A.   Yes, I see the document now.


         9


        10       Q.   And can you agree now that this approval from the


        11       United Nations that's on the screen and which I've


        12       identified relates to the AWB contract 1680?


        13       A.   That's both joint reference numbers, yes, sir.


        14


        15       Q.   Well, it follows, doesn't it, that that contract in


        16       that form was approved by the UN, originally on 17 January


        17       2003 and finally on 12 February 2003.


        18


        19       THE COMMISSIONER:   Q.   Issued on the 12th --


        20       A.   It's issued, not approved.


        21


        22       MR AGIUS:   Q.   Issued on 12 February; do you agree with


        23       that?


        24       A.   Yes, I agree with that.


        25


        26       THE COMMISSIONER:   Q.   Approved on 17 January and issued


        27       by the United Nations on 12 February.


        28       A.   Right.


        29


        30       MR AGIUS:   Q.   If 1680 did not reflect the true agreement


        31       between the AWB and the IGB, will you not agree that the UN


        32       was misled when it issued that approval?


        33       A.   At that point in time, no.


        34


        35       THE COMMISSIONER:   Q.   Why not?


        36       A.   Basically, sir, it's - can I explain, please?


        37


        38       Q.   Yes.


        39       A.   Basically what you do is you have a number of contract


        40       amendments through the life of the contract, so we would


        41       put things into the system and you can change, you know,


        42       shipping periods and things like that.  Now, if the Iraqis


        43       said to us, "We intend to load this vessel and complete by


        44       January", we had severe doubts that they, because of their


        45       shipping logistic problems and that, they wouldn't get to


        46       it by April.  We certainly didn't sort of change the


        47       process to get into the system.  We put it into the system
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         1       and made contract amendments as the circumstances changed.


         2       It's not uncommon in the AWB to be doing that.


         3


         4       Q.   Mr Geary, don't you understand that we spent about an


         5       hour this morning talking about inflation of price - that's


         6       what this question is directed to.


         7       A.   Yes, sir.


         8


         9       Q.   You agree that the United Nations was misled by having


        10       submitted to them for approval a contract the price in


        11       which was inflated to recover the Tigris debt?


        12       A.   No, sir.


        13


        14       Q.   You do not?


        15       A.   No, sir.


        16


        17       Q.   Why would that be?


        18       A.   It's not my understanding of the process, sir.


        19


        20       MR AGIUS:   Q.   You've seen the approval which is still on


        21       the screen?


        22       A.   Yes, sir.


        23


        24       Q.   You've agreed that that approval relates to A1680 --


        25       A.   Yes.


        26


        27       Q.   -- as we have seen?


        28       A.   Yes, sir.


        29


        30       Q.   You've agreed that the price as reflected in 1680


        31       includes components for the Tigris debt and the iron


        32       filings debt?


        33       A.   Yes, sir.


        34


        35       Q.   We've seen that because of Mr Edmonds-Wilson's email,


        36       which broke the price down; do you see that?


        37       A.   Yes, sir.


        38


        39       Q.   All I'm asking you to concede is that when the UN


        40       approved that contract in the form in which we have seen it


        41       as confidential exhibit 84C, the UN was deceived because


        42       that contract revealed that the price per tonne of that


        43       500,000 tonnes of wheat was the figure stated in 1680,


        44       whereas in fact that was an inflated price.


        45       A.   In my opinion, no, sir.  It's the first stage of the


        46       process.


        47
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         1       Q.   As at the date of the approval, be it January or


         2       February 2003, be it the first stage or any other stage of


         3       the process, but as at that date, will you not concede that


         4       as at that date the UN had been deceived?


         5       A.   No, sir.


         6


         7       Q.   Why not?


         8       A.   Because --


         9


        10       Q.   Because after that date it was always available to


        11       have the contract amended?


        12


        13       MR FORREST:   I object, sir.  If my learned friend asks the


        14       question "Why not?", he ought to give the witness the


        15       opportunity to answer.


        16


        17       THE COMMISSIONER:   Q.   Yes, you tell me why not.


        18       A.   This reflects the intention at the time --


        19


        20       Q.   No, not intention at the time.  You said AWB submitted


        21       a document for approval, it got that approval.  The


        22       document submitted had a price in it.  The price is not the


        23       price agreed between AWB and IGB for wheat, it was the


        24       price agreed between AWB and IGB for wheat plus X dollars


        25       per tonne to recover the Tigris debt.  All you're being


        26       asked is do you not agree that the document having been


        27       submitted for approval of the UN on the basis that it was a


        28       price for wheat and wheat only meant that the UN was


        29       deceived?


        30       A.   In terms of the - at that point in time, my view was


        31       we were working through the process.  There was no


        32       intention to deceive.


        33


        34       Q.   Then why didn't AWB, when it submitted the document to


        35       the United Nations, say, "And, by the way, the price


        36       includes $6 per tonne for the Tigris debt which we are


        37       recovering under cover of this contract".


        38


        39       MR AGIUS:   It was $6 per tonne for the iron filings debt.


        40


        41       THE COMMISSIONER:   Q.  Whatever the figure was, X dollars


        42       per tonne?


        43       A.   Before we went to get the final agreement with Iraq of


        44       the contract, we had to make sure we had the final approval


        45       from the UN.  This was going through the first stage.


        46


        47       Q.   You've said that innumerable times, but it doesn't
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         1       bear upon the question you've been asked, equally


         2       innumerable times.  Do you not understand that seeking


         3       approval - let me use a hypothetical example:  seeking an


         4       authority's approval for a contract for the sale of goods,


         5       representing to that authority that the price is as shown


         6       on the contract when, in truth, that is not the price for


         7       the sale of goods, may be regarded as deceptive?


         8       A.   We knew before we could execute the contract we had to


         9       get final approval from the UN.


        10


        11       Q.   Can you answer the question I asked you or not?


        12       A.   I guess there is confusion in terms of when the


        13       approval point in time takes place, sir.


        14


        15       Q.   No, there isn't.  We have the document, we know when


        16       it has occurred.


        17       A.   As I said, sir, I hadn't seen this document before.


        18


        19       Q.   I realise that, but you've seen it now.


        20       A.   Yes.


        21


        22       Q.   So what's your answer?  Do you agree that the United


        23       Nations at that point in time was deceived by the lodging


        24       of this application, or do you not?


        25       A.   In my thought process at the time, sir --


        26


        27       Q.   I'm asking you whether you agree or not?


        28       A.   I think there could be some doubt, sir.


        29


        30       Q.   What doubt is that?


        31       A.   I'm not quite sure whether it's yes or no.  I don't


        32       know for sure.


        33


        34       MR AGIUS:   Q.   What's the source of your uncertainty?


        35       A.   Well, in terms of basically the final - my idea is in


        36       terms of you have to have a contract that's able to be


        37       executed.  At this point in time we haven't got a contract


        38       that can be executed.  We need to go through a number of


        39       stages of the process.  That's the best answer I can give.


        40


        41       Q.   The question is limited by the date.  As at the date


        42       of the approval that you can see, will you not concede that


        43       as at that date the UN had been deceived?


        44       A.   I can see that now, yes.


        45


        46       Q.   Thank you.  When did you propose, if at all, that the


        47       UN would be told what the true situation was?
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         1       A.   Certainly before we went through the final stage of


         2       the process, before we commenced that ability to execute


         3       the contract.


         4


         5       THE COMMISSIONER:   Q.   Do you mean by that before you


         6       started to ship, or do you mean some other point of time?


         7       A.   No, before we had the ability to ship.


         8


         9       MR AGIUS:   Q.   After you'd obtained the LC?


        10       A.   After we obtained a fully workable LC, fully


        11       negotiable LC.


        12


        13       Q.   So after you'd obtained the LC and, what, prior to


        14       loading the first ship, or after loading the first ship?


        15       A.   Prior to beginning the process to load the -


        16       application process to load the first ship.


        17


        18       Q.   So prior to loading the first ship?


        19       A.   Application process to load the first ship.


        20


        21       Q.   That was your specific intention as at January 2003,


        22       was it, that prior to the first ship being loaded the UN


        23       will be told what the true circumstances are in relation to


        24       this contract?


        25       A.   We would seek advice, sir.


        26


        27       THE COMMISSIONER:   Q.   No, no, that wasn't the question


        28       you were asked.


        29       A.   Before we loaded the vessel against this, yes.


        30


        31       Q.   Did you really intend to tell the United Nations, did


        32       you, that the price that you had previously informed them


        33       of in the application for approval had been inflated?


        34       A.   My view at the time --


        35


        36       Q.   No, did you intend to do that, or not?


        37       A.   Yes.


        38


        39       Q.   And did you discuss that view with somebody else in


        40       the organisation?


        41       A.   There was certainly in terms of some recommendations,


        42       but I never discussed it with anybody.


        43


        44       THE COMMISSIONER:   Yes, Mr Agius.


        45


        46       MR AGIUS:   Q.   So that was your own intention that you


        47       kept to yourself, was it?
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         1       A.   I had a recommendation put to me, and I'd urged


         2       caution in terms of the process.


         3


         4       Q.   To the extent to which you had the intention that's


         5       been articulated, that was an intention that you kept to


         6       yourself?


         7       A.   I documented my concerns that there was a number of


         8       options that we had to go through before this contract


         9       could be executed in its current form unless circumstances


        10       changed.


        11


        12       Q.   What you've said on your oath is that you had an


        13       intention before the first ship was loaded to inform the UN


        14       of what the true situation was, that the contract price had


        15       been inflated.  Now, you've agreed to that.  All I'm asking


        16       you is did you keep that intention to yourself, or did you


        17       tell someone, "This is what we should do", or, "This is


        18       what I want to do before the first ship is loaded"?


        19       A.   No, because we were some way away from when the first


        20       ship was going to be loaded against these current


        21       arrangements.


        22


        23       Q.   So you kept that intention to yourself?


        24       A.   No.  I prepared a response to say that these were - we


        25       needed to use caution and that we should take advice, and I


        26       expressed doubts about the current arrangement.


        27


        28       Q.   Did you ever express your intention that if the


        29       current arrangement, as you call it, continued the UN


        30       should be told that the contract price was an inflated one?


        31       Did you ever say words to that effect, or words of that


        32       substance, to anybody within AWB?


        33       A.   No.


        34


        35       Q.   Why not?


        36       A.   My view was that there is a number of - we didn't - we


        37       were in the process and, quite frankly, we were trying to


        38       keep all our options open.


        39


        40       THE COMMISSIONER:   Q.   Why did you need to exercise


        41       caution?


        42       A.   Because, sir, if there was no war, okay, and this


        43       contract was going to be executed in its current form, I


        44       had serious doubts in my own mind in terms of whether the


        45       UN would approve the process.  We at least had to ask the


        46       question.  If the UN said no, then obviously we would go


        47       back and renegotiate with our buyer.
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         1


         2       MR AGIUS:   Q.   But you already had an agreement with your


         3       buyer that you would sell your buyer wheat at the inflated


         4       price; that's true?


         5       A.   Yes.


         6


         7       Q.   And you already had approval from the UN for the


         8       written contract which related to the sale of 500,000


         9       tonnes of that wheat.


        10       A.   We had approval from the UN by this document for the


        11       process, in terms of starting to process that contract, was


        12       now in place, was now started, sorry.


        13


        14       Q.   If you had a concern about whether or not this could


        15       be done, why didn't you tell anybody of your intention to


        16       inform the UN of the true arrangement and of the inflated


        17       price of the wheat?


        18       A.   My view and judgment at that time, sir, was in terms


        19       of the circumstances building up, the contract would never


        20       get executed in its current form anyway.


        21


        22       Q.   You said you provided a response.  To whom did you


        23       provide that response?


        24       A.   There was a number - a strategy paper put to me with a


        25       number of recommendations.  I prepared a memo, and that was


        26       forwarded to Andrew Lindberg's office.


        27


        28       Q.   In that memo did you express your concerns?


        29       A.   In that memo I expressed the need for caution, I


        30       expressed that there were a number of issues that needed to


        31       be weighed up, and I expressed that before we get to the


        32       final stage of the contract arrangement we would have to


        33       seek advice from a number of levels.


        34


        35       Q.   Did you follow that memo up with a discussion with


        36       Mr Lindberg?


        37       A.   No, sir.


        38


        39       Q.   Why not?


        40       A.   The memo to Andrew was basically a file note.  The


        41       issue was in terms of the shipping program, which was then


        42       at that point pushed out to April, but our - my advice was


        43       that it was going to be much later than that.  In terms of


        44       all the information I had at hand at that time in terms of


        45       the build-up of war and the preparation of the forces to go


        46       there, it was my view that we had more time to wait to see


        47       what the intention of the buyer was.  If war broke out, it
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         1       was my view that things would change.  If it didn't break


         2       out, my view was that we would have to approach the UN and


         3       seek advice.  If the UN said no, we would have to go back


         4       to our buyer and say, "We are unable to get a current


         5       contract through the approval process".


         6


         7       Q.   Why did you not follow up your memo with a discussion


         8       with Mr Lindberg?


         9       A.   Well, as we got closer to war, things were slowing


        10       down, everyone was slowing down their program to Iraq.  My


        11       view was that war was imminent and then, quite frankly,


        12       everything that had been put in place for the moment would


        13       change.  I didn't know what was going to happen after the


        14       war, but everything would change.


        15


        16       Q.   Why not speak to Mr Lindberg about it?


        17       A.   I thought it was a matter of timing, let's wait and


        18       see what situation unfolds before we have to make a final


        19       decision.


        20


        21       Q.   You see, there were documents in existence at AWB


        22       which had been forwarded to the UN and which had received


        23       some form of approval from the UN which clearly did not


        24       fully reveal the true nature of AWB's contract with the


        25       IGB; you're nodding your head, you agree with me?


        26       A.   Yes, sir, in the first stage; yes, sir.


        27


        28       Q.   Why not bring that factor to the attention of your


        29       CEO?


        30       A.   My view was in terms of I would put it to him before


        31       the contract was executed.


        32


        33       Q.   Upon whose authority were the contracts 1670 and 1680


        34       entered by AWB in the form in which we've seen them?


        35       A.   In my position, sir, I would have to accept the


        36       authority.


        37


        38       Q.   Did you believe that your authority to enter those


        39       contracts in that form included an authority to enter those


        40       contracts knowing that they did not truly reflect the


        41       arrangement between the AWB and the IGB?


        42


        43       THE COMMISSIONER:   Q.   For the sale of the wheat.


        44


        45       MR AGIUS:   Q.   For the sale of the wheat?


        46       A.   They reflected the current position between AWB and


        47       IGB.  I had severe doubts whether they would get through
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         1       the UN approval process.


         2


         3       Q.   But did you believe that your authority - that is,


         4       what you were authorised to do by the AWB, and what, if you


         5       did it, would be within your authority - extended to permit


         6       you to authorise those contracts in circumstances where


         7       they reflected, in truth, an inflated price for the wheat


         8       but where that was not reflected on the face of the


         9       contracts themselves?


        10       A.   My authority was to stop the process before final


        11       execution, sir.


        12


        13       Q.   But that's not my question.  My question was directed


        14       to whether you regarded your authority as sufficiently


        15       broad so as to permit you to let AWB enter those written


        16       contracts knowing that the price of wheat in those


        17       contracts had been inflated and knowing that, under those


        18       contracts, and under the true arrangement with the IGB,


        19       some of the money obtained from the escrow account was


        20       going to be sent back to the IGB and some of it was going


        21       to be paid to Tigris?


        22       A.   That was - at that point in time that was the - one of


        23       the options, yes.


        24


        25       Q.   So you regarded that as being within your authority?


        26       A.   I regarded it within my authority to monitor the


        27       situation closely.


        28


        29       Q.   To enter it, to monitor the situation; is that what


        30       you say?


        31       A.   To monitor the situation closely, yes, sir.


        32


        33       Q.   And to enter the contracts in the form in which we've


        34       seen them?


        35       A.   Not the final contract, sir.


        36


        37       Q.   To enter the contracts in the form in which we've seen


        38       them?


        39       A.   Start the process, yes, sir.


        40


        41       Q.   That was within your authority, as you believed it to


        42       be?


        43       A.   No, I don't believe that was within my authority.


        44


        45       Q.   That's what I'm asking about, Mr Geary.


        46       A.   Sure.


        47
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         1       Q.   Do you believe that when you authorised the entry of


         2       those contracts in the form in which we've seen them that


         3       was within your authority, knowing what we know about the


         4       background to those contracts concerning the repayment of


         5       the quality matter and the recovery of the Tigris debt?


         6       A.   At that stage of the process, yes, sir.


         7


         8       Q.   Does that mean that you believed that the AWB had


         9       given you authority to enter written contracts with the IGB


        10       which did not truly reflect the contractual relationship


        11       between the AWB and the IGB?


        12


        13       THE COMMISSIONER:   For the sale of wheat?


        14


        15       MR AGIUS:   Q.   For the sale of wheat?


        16       A.   For the sale of wheat - I believed that we had the


        17       authority to commence the process which gave us options.


        18       That's what I believed at the time.


        19


        20       Q.   I'll ask you the question again:  does that mean that


        21       you believed that the AWB had given you authority to enter


        22       written contracts with the IGB which did not truly reflect


        23       the contractual relationship between the AWB and the IGB


        24       for the sale of wheat?


        25       A.   No, sir.


        26


        27       Q.   You don't believe you had that authority?


        28       A.   No, sir.


        29


        30       Q.   It follows, doesn't it, that you believed you acted


        31       outside your authority?


        32       A.   I think there's a definition in terms of the approval


        33       process - the start of the process or the final approval


        34       process.


        35


        36       Q.   My question doesn't incorporate the words "approval


        37       process".  The question to which you said, "No, sir", was


        38       this:


        39


        40            ...does that mean that you believed that


        41            the AWB had given you authority to enter


        42            written contracts with the IGB which did


        43            not truly reflect the contractual


        44            relationship between the AWB and the IGB


        45            for the sale of wheat?


        46


        47       Do you stand by your answer, "No"?
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         1       A.   Yes, sir.


         2


         3       Q.   It follows, then, that you believe that you had acted


         4       without authority, doesn't it?


         5       A.   At the point in time I had the authority to negotiate


         6       wheat contracts.  My interpretation of a wheat contract is


         7       when it's finally executed.  I had that authority to


         8       negotiate a contract up to execution, sir.


         9


        10       Q.   You've said no to this question twice:  does that mean


        11       that you believe that the AWB had given you authority to


        12       enter written contracts with the IGB which did not truly


        13       reflect the contractual relationship with the AWB and the


        14       IGB for the sale of wheat?  Do you want to change that


        15       answer?


        16       A.   Sir, we had - not for the final contract that could be


        17       executed, no.


        18


        19       THE COMMISSIONER:   Q.   Do I understand this to be your


        20       position, that you entered into a contract which had an


        21       inflated price, and that that was beyond your authority


        22       because you had no authority to inflate a price so as not


        23       to reflect the true price of the wheat you were selling,


        24       but that, with that, you had the intention to monitor that


        25       contract entered into beyond your authority up to the stage


        26       of performance, and that at some point of time before


        27       performance you would bring that contract back within your


        28       authority and you'd do that by telling the United Nations,


        29       or, more importantly perhaps, from your point of view,


        30       telling your senior executives, CEO, that the price in the


        31       contract had been inflated?


        32       A.   I did not have the authority, sir, to execute


        33       contracts without the UN final approval.


        34


        35       Q.   Can you direct yourself to the question I asked you:


        36       is that your process of thought, that you'd enter into the


        37       contract, you'd monitor it, when it got to the stage


        38       towards performance you would then say to your chief


        39       executive officer, "By the way, the price in this is


        40       inflated for factors unrelated to the sale of wheat"?


        41       A.   In my view, before we executed the contract, we would


        42       have to get UN approval, particularly on the Tigris


        43       component.


        44


        45       Q.   And did you intend to tell your chief executive


        46       officer that?


        47       A.   Certainly if we got close to executing the contract I
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         1       would have advised my chief executive officer.


         2


         3       Q.   But this intention that we've been discussing you kept


         4       entirely to yourself?


         5       A.   Well, I wrote the note, sir, but in terms of


         6       discussing with anybody, I did not call any meetings


         7       because I did not think we were getting close to executing


         8       against the contract.


         9


        10       MR AGIUS:   Q.   Did you intend to go to your CEO with this


        11       information before AWB obtained permission to export wheat


        12       under either of those contracts, 1670 or 1680?


        13       A.   Yes.


        14


        15       Q.   Did you do so?


        16       A.   We never ever --


        17


        18       Q.   Did you go to your CEO and inform him that the


        19       contract price as reflected in 1670 and 1680 was inflated


        20       to cover the Tigris debt or the quality issue?


        21       A.   No, sir, because we never got the approval process.


        22


        23       Q.   I think you did, Mr Geary.  Perhaps I should tender


        24       the United Nations approval document, AWB.0060.0174.


        25


        26       EXHIBIT #56 UNITED NATIONS APPROVAL DOCUMENT, BARCODED


        27       AWB.0060.0174


        28


        29       MR AGIUS:   Q.   Could we bring up, please, document


        30       AWB.0107.0267.  Mr Geary, this is a permission to export


        31       issued under the Customs (Prohibited Exports) Regulations.


        32       It's dated 10 February 2003 and it relates to the shipment


        33       of a certain quantity of Australian wheat to be loaded on


        34       board the Pearl of Fujairah, for an estimated time of


        35       delivery at Umm Qasr of about 16 March 2003.


        36       A.   Yes, sir.


        37


        38       Q.   This was provided to the inquiry by AWB?


        39       A.   Yes, sir.


        40


        41       Q.   So it appears that AWB had obtained permission to


        42       export the tonnage that's referred to in this document, and


        43       which I won't read, on board that ship due in Umm Qasr at


        44       about 16 March 2003; do you accept that?


        45       A.   That's not my understanding, sir.


        46


        47       Q.   Well, having seen the document, Mr Geary, do you
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         1       accept that?


         2       A.   What contract number does that refer to, sir?


         3


         4       Q.   I'm not asking you about the contract number yet; I'll


         5       come to that.  Will you accept that that document is a


         6       permission to export the metric tonnage of wheat referred


         7       to in it on board the Pearl of Fujairah, which was due to


         8       arrive in Umm Qasr on 16 March 2003?


         9       A.   I accept that, sir.


        10


        11       MR AGIUS:   Thank you.  I tender that document and ask


        12       that, but for the portions that I've read, it be marked as


        13       a confidential document.


        14


        15       EXHIBIT #86C PERMISSION TO EXPORT DOCUMENT ISSUED UNDER


        16       THE CUSTOMS (PROHIBITED EXPORTS) REGULATIONS, BARCODED


        17       AWB.0107.0267


        18


        19       MR AGIUS:   Q.   I should read out two other portions,


        20       schedule part 2:


        21


        22            This permission may be revoked by the


        23            Minister for Foreign Affairs or his


        24            delegate at any time, without notice.


        25


        26       Schedule Part 3:


        27


        28            This permission is granted because the


        29            exportation from Australia of the goods


        30            destined for Iraq specified in Part 1 of


        31            this schedule does not infringe UN Security


        32            Council sanctions against Iraq.


        33


        34       Do you see that?


        35       A.   Yes, sir.


        36


        37       Q.   And you will have noted that the date of that is


        38       10 February 2003?


        39       A.   Yes, sir.


        40


        41       Q.   Can we bring up the bill of lading, please,


        42       AWB.0021.0249.  Do you see that that relates to the vessel


        43       Pearl of Fujairah?


        44       A.   Yes, sir.


        45


        46       Q.   Do you see that, if you go down to the bottom


        47       left-hand corner, the importer/buyer is the Grain Board of
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         1       Iraq, Baghdad, Iraq?


         2       A.   Yes, sir.


         3


         4       Q.   There's an OC number, 1300016?


         5       A.   Yes, sir.


         6


         7       Q.   And an LC number?


         8       A.   Yes, sir.


         9


        10       Q.   And the place and date of issue is Melbourne,


        11       21 February 2003?


        12       A.   Yes, sir.


        13


        14       Q.   Did you note that the OC number is the same as the UN


        15       reference number for contract A1680?


        16       A.   I didn't note that, sir, but that's the case, yes.


        17


        18       Q.   1300016?


        19       A.   Yes, sir.


        20


        21       Q.   That's the same as the number that we noted on the AWB


        22       fax - do you remember that; the fax from Mr Whitwell to the


        23       OIP in which he equates those two numbers, A1680 and


        24       Comm 1300016?


        25       A.   Sir, I wasn't familiar with the UN reference numbers.


        26


        27       Q.   But you know it now, don't you?


        28       A.   I know it now, sir, but you need to be careful in


        29       terms of how we trace this with the AWB contract numbers.


        30


        31       Q.   Do you see that the bill of lading refers to the UN


        32       reference to contract number 1300016, which we've seen


        33       equates with A1680?


        34       A.   At what point in A1680's life does that refer to it,


        35       sir?  Who was the buyer?  It's the World Food Program here?


        36


        37       THE COMMISSIONER:   Q.   That's what it says.


        38       A.   Okay.  So the World Food Program now has this


        39       contract.  So the contract has been amended, correct, and


        40       this is after the war.


        41


        42       Q.   Well, the war hadn't started on 21 February 2003.


        43       A.   After the war, in terms of the approval process, you


        44       need to have a look at - can I explain?  This is very, very


        45       difficult, in terms of contract numbers and letter of


        46       credit.  What happened after the war is, in my


        47       understanding - can I explain, sir, because we could - I'm
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         1       not quite sure where we're going here and we need to be


         2       very precise.


         3


         4       Q.   Explain.


         5       A.   Okay.  After the war there were these two vessels that


         6       were approved - my understanding of the situation -


         7       approved through the UN process against a previous contract


         8       number, previous to 1680 and 1670, and that went through


         9       the normal, complete UN approval process.  The start of the


        10       process, putting the contract up, getting the LC up, going


        11       back in terms of nominating vessels against that LC and


        12       contract and executing these vessels.  My understanding of


        13       the situation then was these vessels were in a situation


        14       where there was - they were distressed for some reason.


        15       AusAID then took over those vessels and the contract.


        16       AusAID then cancelled that contract and then the World Food


        17       Program picked up the contract in the process under 1680.


        18       So this is why, sir, I have to say - I haven't got all the


        19       details, and this is why we have to be very precise in


        20       terms of the date and time of when vessels were loaded,


        21       because the payment mechanism for this was the LC that was


        22       raised under 1680 and, as I said before, they were


        23       completely different terms and conditions.


        24


        25            When that payment process was put through DFAT for


        26       approval, passed on to the UN, DFAT told us, because of the


        27       change in regulations and the war, that approval was no


        28       longer necessary.  The Oil-for-Food Program was over and


        29       the new program had started.


        30


        31       Q.   The problem with all that is the dates of these


        32       documents.


        33       A.   When I said in terms you need to have an ability to


        34       execute a contract, it doesn't necessarily mean that the


        35       wheat is still in Australia.  The wheat may be sitting


        36       outside Umm Qasr.  The LC is up and arrived and you


        37       allocate that vessel against that LC.  So in terms of the


        38       chronological order of events, it looks strange that this


        39       vessel arrived in Umm Qasr against that contract, but


        40       that's the way we managed the situation in accordance with


        41       the World Food Program and we operated under their


        42       authority in terms of getting wheat to feed the people


        43       fairly quickly.


        44


        45            Now, sir, you have to go - I'm sorry I'm not across


        46       all the detail, because the contract negotiation was


        47       handled by Mr Whitwell and supervised by Mr Long.  That's
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         1       my understanding of the situation.  So we did not need UN


         2       approval.


         3


         4       MR AGIUS:   We will take it up with Mr Whitwell in due


         5       course, but for the moment I will tender the Austwheat


         6       Bill, which is dated 21 February 2003, and ask that it be


         7       marked as a confidential exhibit.


         8


         9       EXHIBIT #87C AUSTWHEAT BILL, DATED 21/2/2003,


        10       BARCODED AWB.0021.0249


        11


        12       THE COMMISSIONER:   That will be confidential, save for the


        13       portions which have been read on to the public transcript.


        14


        15       MR AGIUS:   Q.   You had received Mr Whitwell's memo which


        16       was exhibit 28, and I've taken you to that.  You said that


        17       you discussed it with Messrs Long, Whitwell and Hockey, but


        18       you can't remember the substance of your discussion.  Did


        19       you discuss with Messrs Long, Whitwell or Hockey, or


        20       anybody else, the fact that you were going to authorise the


        21       AWB to enter the agreements which we've seen, numbered 1670


        22       and 1680, and that you proposed at some later time, if you


        23       had to execute those agreements, to bring to the attention


        24       of the UN that they included inflated prices for the sale


        25       of wheat referred to in them?


        26       A.   I would not execute those contracts in their current


        27       form without at least getting some guidance in terms of


        28       what the UN process was, and if the UN said no, the answer


        29       was no.


        30


        31       Q.   Did you discuss that intention with the three persons


        32       that you mentioned earlier - Long, Whitwell or Hockey?


        33       A.   Questions to particularly Michael Long was, "When is


        34       the shipping date" - before we get into execution, when is


        35       the shipping date?


        36


        37       Q.   Can I ask you again --


        38       A.   Yes, sir.


        39


        40       Q.   -- did you discuss your intention to inform the UN


        41       that the price for the sale of wheat in those contracts had


        42       been inflated with any or all of Messrs Long, Whitwell or


        43       Hockey?


        44       A.   I certainly discussed that there needed to be a


        45       meeting.  I didn't discuss my personal opinion of the


        46       situation, that it wouldn't get through the approval


        47       process, the final approval process, in its current form.
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         1       It was a matter of opinion.


         2


         3       Q.   What's the answer to my question?


         4       A.   Did I discuss my thoughts in great detail with Mr Long


         5       and Mr Hockey?  No, sir.


         6


         7       Q.   Mr Whitwell?


         8       A.   Mr Whitwell, no, sir.


         9


        10       Q.   So you never informed them of your intention to inform


        11       the UN that the prices for wheat disclosed in those


        12       contracts had been inflated?


        13       A.   My intention was to wait for the process --


        14


        15       THE COMMISSIONER:   Q.   No, please, just answer the


        16       question.


        17       A.   Well, I think they knew what my intentions were, so --


        18


        19       Q.   How did they know that?


        20       A.   I think it was --


        21


        22       Q.   You didn't tell them?


        23       A.   No, I didn't actually - I sent the note, getting


        24       closer to the time, that I wanted to discuss it with


        25       Andrew, bearing in mind all the sensitivities.


        26


        27       MR AGIUS:   Q.   Look, my question is a fairly simple one.


        28       If you have any problem with it, just tell me.


        29       A.   Yes, sir.


        30


        31       Q.   Did you discuss with any one of or with all of those


        32       three people your intention to inform the UN that the price


        33       disclosed for the wheat in those two contracts, 1670 and


        34       1680, had been inflated had you been enforced to execute


        35       those contracts?


        36       A.   I can't recall having an in-depth discussion in terms


        37       of my intentions, no, sir.


        38


        39       Q.   Did you have any discussion with them, in-depth or


        40       otherwise?


        41       A.   Yes, sir.


        42


        43       Q.   What did you say and who did you say it to?


        44       A.   Everyone knew I had - not everyone, I shouldn't say


        45       that, I retract that.


        46


        47       Q.   Perhaps if you just answer my question:  what did you
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         1       say and who did you say it to?


         2       A.   I had concerns in terms of the process, and my


         3       personal belief is that we wouldn't get through.  Those


         4       discussions were held in terms of with Michael and Chris.


         5       My course of action I didn't discuss with anybody, sir.


         6


         7       Q.   So you told Michael Long and Chris Whitwell that you


         8       did not believe that those two contracts would get through,


         9       to use your words?


        10       A.   They knew that I had concerns, yes, sir.


        11


        12       Q.   What did you say to them?  That's what I want you to


        13       tell us?


        14       A.   I can't recall whether I had a particular discussion


        15       with them in terms of my concerns.  I cannot recall dates


        16       and times when I discussed my concerns with them, but I


        17       know that I discussed that we had to be very careful in


        18       terms of the process.


        19


        20       THE COMMISSIONER:   Q.   Why did you have to be careful?


        21       A.   Because in my belief, sir, there was two parts of the


        22       contract.  The first part was the quality rebate, which I


        23       believed was a debt that we owed to Iraq, the Iraqi Grain


        24       Board.  So we wanted to keep the contract live.  I didn't


        25       know whether there was going to be a war or not, but I was


        26       pretty sure, like most other people, there was going to be.


        27       But if we got closer to executing the contract as per the


        28       approved - the current situation with the UN, then we had


        29       to go back to the UN and seek advice.  Now, I don't know at


        30       that point in time what that advice would have been, but my


        31       personal view was that the UN would have problems with it.


        32


        33       Q.   You'd been told in the memorandum, had you not --


        34


        35       MR AGIUS:   Exhibit 28.


        36


        37       THE COMMISSIONER:   Q.   -- exhibit 28, what DFAT had said,


        38       and they said you can't do it?


        39       A.   Where is that, sir?  Can I see exhibit 28, please?


        40


        41       Q.   Yes.  It's AWB.0129.0199.


        42


        43       MR AGIUS:   Q.   Under the heading "Other Issues", the


        44       first dot point, two-thirds of the way down the page.


        45       A.   Yes:


        46


        47            According to DFAT any repayment...
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         1


         2       That reflects my concern and we would have to look at other


         3       ways to repay our debt to Iraq.


         4


         5       THE COMMISSIONER:   Q.   To get round the DFAT advice?


         6       A.   No, there were legitimate ways, sir, and there were


         7       questions we'd have to ask.


         8


         9       Q.   Legitimate ways are pointed out in that very sentence


        10       you've just read.


        11       A.   "Through UN escrow account or as a contract price


        12       reduction".  I think the other way was to increase the


        13       tonnage as well, but, once again, we'd have to ask the


        14       question.


        15


        16       MR AGIUS:   Q.   To increase the tonnage - that's the same


        17       as a contract price reduction, isn't it?


        18       A.   Yeah, basically in terms of the pool, whether they


        19       wanted to put more tonnage on a vessel or increase - reduce


        20       the price.  So we had to go back then and, yes, seek


        21       advice.


        22


        23       Q.   But the Minister for Trade was insisting on a


        24       repayment directly; isn't that right?


        25       A.   Yes, sir.


        26


        27       MR AGIUS:   Is that a convenient time, Mr Commissioner?


        28


        29       THE COMMISSIONER:   Yes.  We'll adjourn to 2 o'clock.


        30


        31       LUNCHEON ADJOURNMENT


        32


        33


        34


        35


        36


        37


        38


        39


        40


        41


        42


        43


        44


        45


        46


        47
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         1       UPON RESUMPTION:


         2


         3       MR AGIUS:   Q.   Could we bring up, please, exhibit 32,


         4       which is AWB.0188.0047.  This was a memo from Mr Whitwell


         5       to yourself and Mr Long, copied to others, regarding the


         6       iron filing rebate payment and the Tigris Petroleum fee.


         7       If we go to the last page, AWB.0188.0049, you will see that


         8       it is signed as being recommended by Mr Long, and it was


         9       approved by you, was it not?


        10       A.   Yes, sir.


        11


        12       Q.   This is the document that you sent under the cover of


        13       a note to Mr Lindberg?


        14       A.   Yes, sir.


        15


        16       Q.   Did you send him an electronic and a paper copy of


        17       this memorandum?


        18       A.   To the best of my knowledge, there was only a paper


        19       copy.


        20


        21       Q.   So you sent him a paper copy of this memorandum?


        22       A.   Yes, sir.


        23


        24       Q.   Under the cover of your paper note?


        25       A.   That's right.


        26


        27       Q.   Is that right?


        28       A.   To the best of my knowledge, yes, sir.


        29


        30       Q.   Just for completeness, could we bring up exhibit 42.


        31       It is barcoded EXH.0001.0038.  Is that a copy of the note


        32       that you sent to Mr Lindberg with exhibit 32?


        33       A.   Yes.


        34


        35       Q.   Did you physically take it upstairs and give it to


        36       him?


        37       A.   No.


        38


        39       Q.   What did you do?


        40       A.   Normally what I would do is I would handwrite a memo


        41       like that and give it to my secretary.  She would type it


        42       up and then she would deliver it, as it was private and


        43       confidential, to Mr Lindberg's office - that is,


        44       Mr Lindberg's secretary.


        45


        46       Q.   Do you see the last line of that note:


        47
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         1            Will discuss in more detail over the phone


         2            or when I next see you.


         3


         4       Do you see that?


         5       A.   Yes, sir.


         6


         7       Q.   If we bring up exhibit 31, which is AWB.0129.0239,


         8       there are two emails - I will just wait for them to come


         9       up - Mr Geary, one the first in point of time, from Mr Long


        10       to yourself, saying:


        11


        12            Peter


        13            Understand you signed the memo that Chris


        14            brought down (and it has gone upstairs).


        15


        16            Could we please have a copy for our files


        17            so we can proceed.


        18


        19       And then your reply:


        20


        21            Michael,


        22            I did sign with a covering note to Andrew.


        23            We need to sit down face to face with


        24            Andrew and tell him all the implications


        25            before we move forward.  Jess also needs to


        26            be involved.  I will try to find some time


        27            for him next week.  When will the first


        28            vessel under the new contract load??


        29


        30       Do you see that?


        31       A.   Yes.


        32


        33       Q.   Your query to Michael Long, "When will the first


        34       vessel under the new contract load", had already been


        35       addressed in your memo to Mr Lindberg 11 days earlier when


        36       you told Mr Lindberg, "The first vessel under the new


        37       contract is due to be loaded in early April".  If that memo


        38       to Mr Lindberg actually went on 10 February 2003, and you


        39       included in it information as to when it was that the first


        40       vessel under the contract was due to be loaded, why would


        41       you be asking Mr Long the same question 11 days later?


        42       A.   Well, obviously in terms of the, as I said, build-up


        43       at that time, we are getting more and more certain in terms


        44       of what is likely to happen, and asking Michael for an


        45       update in terms of our logistical issues, in terms of


        46       slowing down vessels, and things like that, his view, if


        47       there was no war, when could we actually load a vessel,
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         1       bearing in mind we had to go through an approval process


         2       before we got there.


         3


         4       Q.   You had not spoken to Mr Lindberg between 10 February


         5       and 21 February?


         6       A.   Not on this issue, sir, no.


         7


         8       Q.   And you say to Mr Long, "We need to sit down face to


         9       face with Andrew and tell him all the implications before


        10       we move forward.  Jess also needs to be involved".


        11       A.   Yes.


        12


        13       Q.   And this is the second time you have referred to the


        14       need to speak to Mr Lindberg.  Why is it that you never


        15       spoke to him, given that this email was dated 21 February


        16       2003, quite some time before the invasion of Iraq


        17       commenced?


        18       A.   My firm belief at that point in time was that events


        19       would overtake the current situation and we would have to


        20       address an unknown at that time.


        21


        22       Q.   But you don't say that in the email.  You say, "We


        23       need to sit down face to face with Andrew and tell him all


        24       the implications before we move forward."  You were going


        25       to try and find some time for him in the next week.  Why


        26       didn't you find that time and speak to Mr Lindberg about


        27       it?


        28       A.   It was a timing issue.  I was waiting until I felt it


        29       was absolutely necessary.  We were waiting to see how the


        30       options played out, or I was waiting to see how the options


        31       played out.


        32


        33       Q.   What we know is that before, well before 21 February


        34       2003, the UN had already approved at least contract 1680,


        35       because we have seen the approval letter.  Did you tell


        36       Mr Lindberg that, indeed, part of the plan had begun, in


        37       that the UN had already approved at least one of the


        38       contracts?


        39       A.   When I wrote this note I hadn't seen the document you


        40       gave me before.  I wasn't aware of where the application


        41       was in the approval process.


        42


        43       Q.   Well, can we go, then, to what it was that you sent to


        44       Mr Lindberg under the cover of your note, which is where we


        45       started at 2 o'clock, exhibit 32.  That is AWB.0188.0047.


        46       If we look at the first paragraph, it seems that IS&M had


        47       already negotiated with the IGB to pay the Tigris debt by
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         1       inflating contract prices.  That seems to be an agreement


         2       already made; would you agree with that?


         3       A.   I agree that, in terms of - that had been agreed with


         4       IGB and that my view, in terms of our responsibility, was a


         5       direct responsibility by AWB; we were in control of that -


         6       our own destiny there.  We owed them a debt and that money


         7       had to be returned and under the appropriate mechanism.


         8


         9       Q.   When you say "under the appropriate mechanism", it was


        10       under an inappropriate mechanism, wasn't it; it was going


        11       to be returned through this contract?


        12       A.   No, sir.


        13


        14       Q.   That's the second sentence in the first paragraph.


        15       A.   At that stage, sir, I hadn't made up - any decision in


        16       terms of how the moneys were going to be returned.


        17


        18       Q.   Well, let me put to you how someone may read this


        19       document and get your response to it.  I suggest to you


        20       that the document is in principle a document about the


        21       repayment of the iron filing rebate, and that, in addition


        22       to being about that topic, it notes an agreement which had


        23       been negotiated between IS&M and the IGB about the payment


        24       of the Tigris debt.  Would you agree with me so far?


        25       A.   It is an iron filing rebate and a Tigris debt, yes,


        26       sir.


        27


        28       Q.   The second and third sentences of the document


        29       indicate that IS&M had negotiated through an uplift in


        30       price the recovery of the US$8.375m and that AWB would


        31       repay this debt back to Tigris less the recovery fee on a


        32       pro rata basis as tonnage is shipped.  So that is noted.


        33       Do you see that?  It is said to be "for the record".


        34       A.   This is a discussion piece, yes.


        35


        36       Q.   Do you see that that is noted as being for the record?


        37       A.   On this memo it is a discussion piece, yes.


        38


        39       Q.   If you go to the next paragraph, it speaks of the iron


        40       filing rebate of US$2.016m; do you see that?


        41       A.   Sorry, sir, where are we up to now?  Are we up to the


        42       overview?  Thank you.  Yes.


        43


        44       Q.   And then it again notes the arrangement that has been


        45       agreed with the IGB concerning the Tigris debt.


        46       A.   Well, they use the word "we have suggested".  As far


        47       as I'm concerned it is - but nothing is locked in --
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         1


         2       Q.   No, above that:


         3


         4            After being approached by Tigris Petroleum


         5            AWB and IGB have agreed to allow the new


         6            contract to be the conduit for a


         7            repayment...owed to Tigris by IGB for a


         8            cargo of wheat shipped in 1996.  IGB have


         9            agreed to raising the contract price by the


        10            debt amount and when payments are made


        11            under the Letter of Credit AWB will pay


        12            Tigris its debt less AWBs recovery fee.


        13


        14       A.   That is the agreement, yes, with IGB and Tigris.


        15


        16       Q.   Now, the balance of the document, right down to but


        17       not including the very last dot point on the last page, is


        18       all about the mechanism for paying back the US$2.016m on


        19       account of the iron filings matter?


        20       A.   Which dot point are you looking at, sir?


        21


        22       Q.   The balance of the document, but for the very last dot


        23       point on the very last page, relates to the repayment of


        24       the US$2.016m in respect of the iron filings issue?


        25       A.   Yes.


        26


        27       Q.   Indeed, your note to Mr Lindberg records as its


        28       subject "the iron filing rebate" and says nothing about


        29       Tigris.  Would you agree with that?


        30       A.   That's correct.


        31


        32       Q.   It was never anybody's intention to tell the UN that


        33       the contract price had been inflated to cover the Tigris


        34       debt, was it?


        35       A.   In terms of the major issues for us, obviously, as


        36       I said, our debt to Iraq was the major issue that I had at


        37       that stage.  If it had progressed in terms of the contract,


        38       then we needed to seek advice.


        39


        40       Q.   You see, what I am suggesting to you is that there had


        41       already been an agreement made with Tigris and the IGB


        42       that, no matter what else, this contract would be used as a


        43       mechanism or a conduit for the repayment of the US$8.375m


        44       to Tigris, and that what remained to be decided was the


        45       mechanism for the payment of the US$2m-odd iron filing


        46       debt.  That's what I'm suggesting to you was the gist and


        47       substance of this memo.
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         1       A.   I'm not quite sure.  There may have been some


         2       suggestions but, at this stage, no final decisions had been


         3       made.


         4


         5       Q.   I am suggesting to you that it is plain on the face of


         6       this document, as plain as it could be, that a final


         7       decision had been made between the AWB and the IGB that the


         8       Tigris debt would be repaid by raising the contract price


         9       by the debt amount, and that when payments under the letter


        10       of credit were received, AWB would pay Tigris its debt less


        11       the recovery fee.


        12       A.   This is under the "Overview" heading, sir, is that


        13       what we are looking at?


        14


        15       Q.   I'm not looking at anything, Mr Geary.  I'm putting a


        16       proposition to you as to what the effect of this document


        17       was concerning the Tigris debt.


        18       A.   Well, there is no decision yet.


        19


        20       Q.   I am suggesting to you that it is plain on the face of


        21       the document that a decision had been made and that a


        22       decision had been made to at least deal with the Tigris


        23       debt in that way.


        24       A.   Then you are suggesting that there are still a number


        25       of options open, then I agree.


        26


        27       Q.   No, I am suggesting to you that there are no options


        28       discussed in relation to the payment of the Tigris debt in


        29       this memo at all.  What there is is a statement of a


        30       concluded agreement about how it would be done?


        31       A.   Then I disagree.


        32


        33       THE COMMISSIONER:   Q.   Read the second paragraph under


        34       "Overview".


        35       A.   Yes, sir.


        36


        37       MR AGIUS:   Q.   I am suggesting to you that there are no


        38       options discussed in relation to the payment of the Tigris


        39       debt in the memo, but what there is is a statement of the


        40       concluded agreement about how that would be done?


        41       A.   I disagree.


        42


        43       Q.   So the words "AWB and IGB have agreed to allow the new


        44       contract to be the conduit for a repayment of USD 8.375,000


        45       owed to Tigris by IGB...IGB have agreed to raising the


        46       contract price by the debt amount and when payments are


        47       made under the Letter of Credit AWB will pay Tigris its
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         1       debt less AWBs recovery fee" are not a statement of the


         2       concluded agreement as to how the Tigris debt would be


         3       paid?


         4       A.   Mr Cole, I outlined four - that there was, at this


         5       point in time, four decisions in the authorisation process.


         6       I disagree, because that process has not been followed, so,


         7       no, there has been no decision.  So I do disagree, sir.


         8


         9       THE COMMISSIONER:   Q.   That answer doesn't address the


        10       question, or, sir --


        11       A.   Then, I disagree.  Sorry, I disagree.


        12


        13       Q.   Or it doesn't address what's in paragraph 2, which was


        14       the subject matter of the question.


        15       A.   You are asking me has there been a decision made, and


        16       I am saying no.


        17


        18       Q.   A decision about what?


        19       A.   In terms of how we were going to settle the Tigris


        20       debt.  At this point in time there has been no decision


        21       about anything.


        22


        23       Q.   In the second paragraph under "Overview" it says it


        24       has been agreed.


        25       A.   It has been agreed between Tigris and IGB in terms


        26       of - but we haven't got the approval in place.  So if we


        27       haven't got the approval in place, we can't execute, so it


        28       hasn't been agreed.


        29


        30       MR AGIUS:   Q.   Mr Geary --


        31       A.   My definition is can we execute the contract, "Yes" or


        32       "No".


        33


        34       THE COMMISSIONER:   Q.  When did you make up that


        35       definition, Mr Geary --


        36       A.   At the moment we cannot execute the contract.


        37


        38       Q.   Is that a serious answer to the questions that have


        39       been put?


        40       A.   Absolutely, sir.


        41


        42       THE COMMISSIONER:   Very well.


        43


        44       MR AGIUS:   Q.   So when we read this memorandum from


        45       Mr Whitwell to you and Mr Long, we should not give the


        46       words that we read in that paragraph their ordinary and


        47       natural meaning; is that what you say?
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         1       A.   You are asking me has a decision been made at this


         2       point.


         3


         4       THE COMMISSIONER:   Q.  No, he is asking you to answer the


         5       question he just asked.


         6       A.   Can you repeat the question, please, sir?


         7


         8       Q.   Mr Geary, will you please attend to the questions and


         9       answer them and also, please, do not talk over me.


        10       A.   Sorry, sir.


        11


        12       MR AGIUS:   Q.   I am asking you when we read the words in


        13       that paragraph which begins "After being approached" is it


        14       the case that we should not give them their ordinary and


        15       natural meaning?


        16       A.  I can understand how people would understand that if


        17       they didn't understand the process.  So, yes, sir, your


        18       interpretation might be right, but I understand that as you


        19       are not close to the business.


        20


        21       Q.   What about the answer to my question?  Should we give


        22       those words their ordinary and natural meaning or not?


        23       A.   What, to the layman?  Yes.


        24


        25       THE COMMISSIONER:   Q.   This is a memorandum from one


        26       commercial person to a great number of others.  Are you


        27       suggesting that they did not understand what the expression


        28       "have agreed" means?


        29       A.   Can we go to the distribution at the top there?  My


        30       view on that is that there are a number of people who have


        31       stakeholder issues internally.  There is a discussion point


        32       and I'm seeking from Andrew, later on, a calm, helicopter


        33       view in terms of the way to go forward.  So I didn't


        34       believe there was any decision point here, but, if others


        35       believe there is, then we will agree to disagree.


        36


        37       MR AGIUS:   Q.   You signed this as having approved it?


        38       A.   Yes, sir.  Can we have a look at the approvals,


        39       please?


        40


        41       Q.   You have seen it.  It is the last page?


        42       A.   Can I have another look at the approvals, please?


        43


        44       Q.   Can we go to page 0049.  Is it on your screen?


        45       A.   Yes.  0049.


        46


        47       Q.   "Approved P Geary".  And we have already seen the
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         1       email where you told Mr Long, "I did sign with a covering


         2       note to Andrew."  So, what I am putting to you is, if we


         3       can believe what you have written in your email, you have


         4       signed this with a covering note to Andrew, and that would


         5       mean, would it not, that you approved it with your covering


         6       note to Andrew?


         7       A.   In terms of this is the only - these points, two


         8       points is only regarding the AWB's debt, then, yes.


         9


        10       Q.   No, in terms of what the document says, not what you


        11       would like it to say in 2006?


        12       A.   Can we - no, sir, can we actually go back so I can


        13       take a look at the --


        14


        15       THE COMMISSIONER:   Q.   Just stay with the basic point,


        16       Mr Geary.  You did sign approving the document, did you


        17       not?  Whatever it may mean, you signed it approving it?


        18       A.   IS&M in terms of the filings rebate to repay debt.


        19


        20       Q.   Mr Geary, could you please attend to the question?


        21       A.   Yes, yes, I did, sir.


        22


        23       THE COMMISSIONER:   Thank you.


        24


        25       MR AGIUS:   Q.   Part of what you approved was that passage


        26       that I have read to you at least once, that after being


        27       approached by Tigris Petroleum, AWB and IGB have agreed to


        28       allow the new contract to be the conduit for a repayment of


        29       the US dollar debt owed to Tigris by IGB, and that IGB have


        30       agreed to raising the contract price by the debt amount and


        31       that when the payments are made under the letter of credit


        32       AWB will pay Tigris its debt less AWB's recovery fee.


        33       That statement was covered by your approving signature,


        34       wasn't it?


        35       A.   Yes, sir.


        36


        37       Q.   And that statement was a true representation of the


        38       fact, was it not?


        39       A.   Yes, sir.


        40


        41       Q.   Now, the balance of the document, with the exception


        42       I have pointed out to you about the last dot point, all


        43       concerns a mechanism for the payment of the $2m on account


        44       of the iron filing claim, doesn't it?


        45       A.   In terms of the iron filings, that was our number one


        46       priority at that point in time.


        47
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         1       Q.   So the answer to my question is yes, is it?


         2       A.   Yes.


         3


         4       Q.   The issues that were raised by the Minister of Trade's


         5       insistence on repayment directly are set out, and they


         6       include the following:


         7


         8            Possible implications for AWB on a


         9            corporate governance basis ie/direct


        10            payment to a company with links to the


        11            Iraqi regime may be construed to be in


        12            contravention of the UN Sanctions.


        13


        14       What did you understand about that issue at the time you


        15       signed this document approving it?


        16       A.   If - absolutely:  if there were direct payments, then


        17       that was in - if they were actually executed, then that


        18       would be in - without UN approval, that would be in


        19       contravention.


        20


        21       Q.   So if there was a direct payment via the inland


        22       transport fee to a company with links to the Iraq regime,


        23       that may be construed to be in contravention of the UN


        24       sanctions?


        25       A.   No --


        26


        27       Q.   Is that what you understood?


        28       A.   No, we would have to follow approved processes.


        29


        30       Q.   No, but did you understand that issue to be stating


        31       the problem that I have just enunciated?


        32       A.   No.


        33


        34       Q.   That if there were direct payments to a company linked


        35       to the Iraqi regime of the inland transport fee, that that


        36       may be construed to be in contravention of the UN


        37       sanctions?


        38       A.   If that was carried out, yes.


        39


        40       Q.   Because the inland transport fee that the minister was


        41       insisting on using as a method of repayment directly was,


        42       in fact, being paid to Alia, wasn't it?


        43       A.   The arrangements were we had a contract with IGB and


        44       payments were made to Alia.  That was approved by the UN.


        45


        46       Q.   We will come to that last portion of your answer in a


        47       moment.  The inland transport fee that the AWB was paying
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         1       was being paid to Alia, was it not?


         2       A.   There was a direct payment to Alia, yes; my


         3       understanding was.


         4


         5       Q.   And the minister was now suggesting - indeed,


         6       insisting - that the repayment of the $2m debt for the iron


         7       filings issue be made through that payment of that inland


         8       transport fee, wasn't he?


         9       A.   Well, there is still some options I talked about, how


        10       we would pay that debt.


        11


        12       Q.   Look, Mr Geary, that is what the minister was


        13       insisting on, wasn't it?  He was insisting on repayment


        14       directly as an addition to the inland transport; isn't that


        15       right?


        16       A.   The minister was insisting on two things:  it was the


        17       repayment of the iron filings rebate; and also the Tigris.


        18       If we couldn't deliver either one of those we had to go


        19       back and talk to the minister.  Nothing was set in train,


        20       sir.


        21


        22       Q.   Can I ask you just to address my question?  The


        23       Minister of Trade was continually insisting on the


        24       repayment directly as an addition to the inland transport


        25       fee, was he not?


        26       A.   Yes.


        27


        28       Q.   And that meant, and, indeed, you understood that to


        29       mean, that the inland transport fee could be used as a


        30       conduit - that is, practically could be used as a conduit -


        31       to pay money to the Iraqis:  you knew that, didn't you?


        32       A.   No.  What I'm suggesting is that we would adjust the


        33       contract price with IGB.  We would have to check with the


        34       pool.  It is their money, sir.  I can't make a decision at


        35       this point.


        36


        37       Q.   I haven't asked you a single question about making a


        38       decision.  What I'm suggesting to you is that if the


        39       minister says, in effect, "You can pay that money to me


        40       through the inland transport fee", that is as plain as day


        41       a suggestion that money paid through the inland transport


        42       fee is going to Iraq, isn't it?


        43       A.   I don't really know at that point because I wasn't in


        44       discussion with the minister.


        45


        46       Q.   But you know what you can read in this memo - that the


        47       minister was continually insisting on repayment directly as
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         1       an addition to the inland transport?


         2       A.   And I said before --


         3


         4       Q.   If you give those words their ordinary meaning, does


         5       that not mean that the minister regarded the payment of the


         6       inland transport fee as a mechanism for passing money back


         7       to the Iraqis?


         8       A.   As I said before, sir, we would have to check whether


         9       it was legal.  If it wasn't legal, we would have to go back


        10       to the minister and say, "Sorry, we cannot do it."


        11


        12       Q.   I'm not asking you about what actually happened,


        13       Mr Geary.  What I am asking you about is whether or not it


        14       does not suggest that the minister regarded the payment


        15       through the inland transport regime as a mechanism for


        16       making a payment to the Iraqis?


        17       A.   That may - yes.  It appears so.  If he was asking for


        18       it, it appears so, sir.


        19


        20       Q.   Thank you.  Now, that was clearly contrary to the UN


        21       sanctions, wasn't it?


        22       A.   Yes, sir.


        23


        24       Q.   At that time surely it occurred to you that the inland


        25       transport fee that had been paid up until this time, and


        26       that you were required to pay on existing contracts, was in


        27       fact being paid to the Iraqis?


        28       A.   No, sir.


        29


        30       Q.   Why not?


        31       A.   Because we had an arrangement with IGB, in terms of


        32       the contract, and then we paid Alia directly.  That was my


        33       understanding.


        34


        35       Q.   Yes, you paid it to Alia, but did it not occur to you


        36       that the money that you were paying to Alia was being paid


        37       to the Iraqis?


        38       A.   No, sir.


        39


        40       Q.   Well, the minister was suggesting that that was the


        41       very way in which you could repay him the $2m that you owed


        42       for the iron filings matter, wasn't he?


        43       A.   Well, the minister may - I'm not quite sure what the


        44       minister was suggesting.  My view was the minister was


        45       suggesting to continue to pay "in the way that you have


        46       been paying", but I wasn't close enough to the details,


        47       sir.
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         1


         2       Q.   Well, just from what this document told you,


         3       Mr Geary --


         4


         5       THE COMMISSIONER:   Q.   The document you approved.


         6


         7       MR AGIUS:   Q.   -- just from that document itself, the


         8       minister was suggesting that the very way in which you


         9       could repay the $2m that you owed for the iron filings


        10       matter was to do it through the transport fee.


        11       A.   That's what the minister is insisting, yes.


        12


        13       Q.   Doesn't that suggest to you, as night follows day,


        14       that the inland transport fee was, therefore, going to the


        15       Iraqis - via Alia, but going to the Iraqis?


        16       A.   That's not the way I understood it, sir.


        17


        18       Q.   How else could you read that paragraph?


        19       A.   My understanding - quite frankly --


        20


        21       Q.   I don't want to know what you understood --


        22       A.   My understanding at the time --


        23


        24       Q.   I want to know what you read into that paragraph:  how


        25       else would you read that paragraph?


        26       A.   Get the moneys back to Iraq in a legitimate fashion.


        27


        28       Q.   Through the inland transport fee?


        29       A.   Well, through an adjustment to the price in the IGB


        30       contract.


        31


        32       Q.   Through the inland transport fee?


        33       A.   Now, I'm not quite sure about that, sir.


        34


        35       Q.   Well, the Minister of Trade has continually insisted


        36       on repayment directly as an addition to the inland


        37       transport fee.  Doesn't that simply mean you add the $2m to


        38       the inland transport fee and pay it back to the Iraqis in


        39       that way?


        40       A.   Well, then, I misunderstood at that point in time, in


        41       terms of the process.


        42


        43       Q.   How could you have understood that paragraph other


        44       than the way in which I have put it to you?


        45       A.   My understanding would be that we would pay the money,


        46       if they wanted to increase - we would pay the money, in


        47       terms of the current situation, on the contract with the
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         1       IGB.


         2


         3       Q.   How would that work?  When you are selling wheat to


         4       the Iraqis, how would it work that you would pay money on


         5       the contract?


         6       A.   We owed them money, sir, okay?  It was clear we owed


         7       them money.


         8


         9       Q.   How would it be that, on the contract for sale of


        10       wheat to the Iraqis, you would pay the Iraqis money?


        11       A.   We would make an adjustment to the contract and we


        12       would make sure that - we had never been through this


        13       situation before, as far as I know, in terms of the quality


        14       rebate, but, sir, in terms of the grains rate, it happens


        15       all the time.  My view was there must be a mechanism, but


        16       we would have to be careful.


        17


        18       Q.   The agreement was spelt out in the first paragraph:


        19       IS&M has negotiated through an uplift in price the recovery


        20       of the Tigris debt.


        21       A.   Well, that hasn't been executed.


        22


        23       Q.   That means you are increasing the contract price and


        24       that, within that contract price, there would be an amount


        25       to cover the Tigris debt, and that Tigris would be paid on


        26       a pro rata basis, and then, in relation to the payment of


        27       the $2m, it would be paid as an addition to the inland


        28       transport fee.  So that, in relation to the $2m, you would


        29       pay, in addition to the inland transport fee, the $2m as an


        30       addition to it - as a direct payment.


        31       A.   Well, the Tigris issue was the one I had the major


        32       issue with.  Tigris at the moment - I don't think you could


        33       pick one from the other - they were major issues in terms


        34       of how we can get, if we can get, the approval process.  If


        35       we can't get the approval process, then we don't go ahead,


        36       sir.  That was my intention.


        37


        38       Q.   I will ask you one more time, Mr Geary.  How otherwise


        39       can you read that paragraph commencing, "However, in


        40       discussion with the Minister of Trade"?  How otherwise can


        41       you read that paragraph other than as carrying a clear


        42       implication that the inland transport fee was being paid to


        43       the Iraqis?


        44       A.   This is a discussion piece, sir, and no decisions have


        45       been made.


        46


        47       Q.   Will you not answer my question?  Are you refusing to
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         1       answer it?


         2       A.   No, sir.


         3


         4       THE COMMISSIONER:   Then please do.


         5


         6       MR AGIUS:   Q.   What is the answer, then?


         7       A.   Can you repeat the question, please?


         8


         9       Q.   How otherwise can you read the paragraph, other than


        10       as carrying a clear implication that the inland transport


        11       fee was being paid to the Iraqis?


        12       A.   Well, I - as again, sir, the way I read it and


        13       understood, that there was a way to pay the inland


        14       transport, and that was to adjust the contract price.  That


        15       was my understanding and that's the way I read it.


        16


        17       THE COMMISSIONER:   Q.   That is avoiding the question,


        18       Mr Geary.


        19       A.   Well, I don't really know what the minister -


        20       I wasn't, you know, part of the negotiations, but --


        21


        22       Q.   One final time.  Read the paragraph.  The question you


        23       were asked was how could you read that paragraph otherwise


        24       than indicating that inland transport fees were going back


        25       to the Iraqis?


        26       A.   I'm sorry, sir, but I don't see it.


        27


        28       Q.   You don't see what?


        29       A.   I don't see what you are getting at, basically.  I'm -


        30       as far as I can see, it is the business that we normally


        31       did - we paid Alia direct.  It was part of the agreed


        32       process.


        33


        34       MR AGIUS:   Q.   When you say you don't get it, you are not


        35       suggesting you have trouble reading the words that are


        36       there, are you?


        37       A.   I really don't understand what the Minister of Trade


        38       is actually talking about.


        39


        40       Q.   And you never understood it at the time you approved


        41       this memo?


        42       A.   I didn't approve that, no.


        43


        44       Q.   Come on, Mr Geary - you are an intelligent man who has


        45       risen to a very high place at the AWB.  Do you want us all


        46       to believe that you didn't understand the clear implication


        47       of that four-line paragraph?
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         1       A.   Well, no, I didn't, sir, and I'm glad I asked for a


         2       meeting for everyone to get together if we got closer to


         3       trying to execute this.


         4


         5       Q.   You are not telling the truth, are you, Mr Geary?


         6       A.   I'm on oath, sir.


         7


         8       Q.   Yes, and I am suggesting to you you are lying on oath.


         9       A.   I am on oath, sir.


        10


        11       Q.   What is your answer to my question?


        12       A.   Your suggestion is wrong, sir.


        13


        14       Q.   The very first dot point raises that same issue,


        15       doesn't it - "Possible implications for AWB on a corporate


        16       governance basis - ie/direct payment to a company with


        17       links to the Iraqi regime may be construed to be in


        18       contravention of the UN sanctions".  It raises the very


        19       point made in the previous paragraph, doesn't it?


        20       A.   Yes, sir.


        21


        22       Q.   And the concern was that direct payment to Alia might


        23       be construed as a contravention of the UN sanctions?


        24       A.   It might and it might not.  That's what it is saying.


        25


        26       Q.   That was the issue that it raised, though, wasn't it?


        27       A.   Yes, sir.


        28


        29       Q.   And that was because it was recognised, was it not,


        30       that payments to Alia were in fact payments to the Iraqi


        31       regime?


        32       A.   No, sir.


        33


        34       Q.   Indeed, if we follow this memo, there is then set out


        35       the UN resolution 661, which in terms makes plain that one


        36       could not make direct payments to the government of Iraq;


        37       do you see that?


        38       A.   Yes, sir.


        39


        40       Q.   There is then a statement:


        41            In summary, this means that the Government


        42            of the Commonwealth of Australia would be


        43            obliged to prevent AWB Limited from making


        44            any remittance of funds to the IGB.


        45


        46       Do you see that?


        47       A.   In regards to --
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         1


         2       Q.   Can we turn the page:


         3


         4            In summary, this means...


         5


         6       Can you see it?  It is the third line.  I am sorry, if we


         7       can just go back a page, to page 0048:


         8


         9            In summary, this means that the Government


        10            of the Commonwealth of Australia would be


        11            obliged to prevent AWB Limited from making


        12            any remittance of funds to the IGB.


        13


        14       Do you see that statement?  Do you see it?


        15       A.   Well, in terms of directly to the IGB - yes.


        16


        17       Q.   Do you see it?


        18       A.   I see it, sir, yes.


        19


        20       Q.   So it was plain, wasn't it, that you and the others


        21       were aware, at least as at 7 February, that if the


        22       Commonwealth of Australia knew that you were going to make


        23       a direct remittance of funds to the IGB, it would be


        24       obliged to prevent that payment?  That was plain, wasn't


        25       it?


        26       A.   Certainly if we didn't advise them, sir.


        27


        28       THE COMMISSIONER:   Q.   Please answer the question.


        29       A.   That's plain, yes, sir.


        30


        31       MR AGIUS:   Q.   What was the point, then, in suggesting


        32       that the managing director convey AWB's intentions to the


        33       Australian Government after the contract had been approved,


        34       after the LC had been locked in, and just prior to


        35       shipment, if you knew already that the government of


        36       Australia would be obliged to prevent the AWB Limited from


        37       making a direct remittance of funds to the IGB?


        38       A.   We did not have - we had not reached that point in


        39       time.


        40


        41       Q.   What was the point in making that suggestion, which


        42       this memo goes on to make, if you knew that if the


        43       Commonwealth Government of Australia found out that this


        44       was a direct remittance of funds to the IGB it would be


        45       obliged to prevent it?


        46       A.   That we would have to discuss it either with the


        47       minister or DFAT.
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         1


         2       Q.   What would be the point of having the managing


         3       director, at that late time, raise the matter with the


         4       Australian Government if you were already aware that under


         5       resolution 661 the government would be obliged to prevent


         6       the remittance of those funds?


         7       A.   Well, there is three parts, sir:  there is Tigris,


         8       there is the iron filings and there is the - oh, I will


         9       forget about the government debt at the moment.


        10


        11       Q.   This is entirely to do with the iron filings claim,


        12       Mr Geary?


        13       A.   Iron filings?


        14


        15       Q.   Well, I would have thought so.  Do you not think that,


        16       in the context in which those two lines appear:


        17


        18            In summary, this means that the Government


        19            of the Commonwealth of Australia would be


        20            obliged to prevent AWB Limited from making


        21            any remittance of funds to the IGB.


        22


        23       That must only relate to the iron filings, must it not?


        24       A.   Yes.


        25


        26       Q.   Well, let's get back to my question.  What would be


        27       the point, against that knowledge, of having the managing


        28       director go to the Australian Government at a time shortly


        29       before shipment, after letters of credit were in place?


        30       A.   If the letter of credit was in place and we hadn't


        31       begun to execute and we were unsure, we would seek advice


        32       from DFAT.  DFAT would either give us direct advice, either


        33       "yes" or "no", or seek clarification from the UN.  That was


        34       the process, sir.


        35


        36       Q.   Can we go to the next page, "Actions", the first dot


        37       point.  Before we get to that:


        38


        39            Whilst IS & M have received a number of


        40            different opinions from different areas of


        41            AWB and an informal opinion from DFAT we


        42            still feel this issue is a grey area with


        43            no prescriptive answers.  Based on the


        44            opinions we do have and the commercial


        45            circumstances surrounding this issue IS & M


        46            recommend and seek approval for the


        47            following...
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         1


         2       And this is what you approved:


         3


         4            IS&M is to repay debt as per method


         5            outlined in AWB's legal opinion (and


         6            requested by the Minister of Trade)


         7            directly to Alia Transport in Jordan in


         8            instalments.


         9


        10       Do you see that?


        11       A.   Yes, sir.


        12


        13       Q.   What you were approving was an acceptance of that


        14       which the Minister of Trade had requested, was it not?


        15       A.   Yes, sir.


        16


        17       Q.   You were approving the payment of the US$2.016m to the


        18       Iraqis as an addition to the inland transport fee?


        19       A.   Yes, sir.


        20


        21       Q.   Through Alia?


        22       A.   No, I wasn't doing that, sir.  I was saying that we


        23       need to - if we get close to it, we need to have a


        24       discussion with Andrew Lindberg.


        25


        26       Q.   I will read the dot point to you again:


        27


        28            IS & M is to repay debt as per method


        29            outlined in AWB's legal opinion (and


        30            requested by the Minister of Trade)


        31            directly to Alia Transport in Jordan in


        32            instalments.


        33


        34       A.   We were also recommending nothing be done until at


        35       least letters of credit were in place.


        36


        37       Q.   You were approving of the payment of the US$2.016m to


        38       Alia, were you not?


        39       A.   No, sir.


        40


        41       Q.   Does that paragraph not say that the money was to be


        42       paid, as requested by the Minister of Trade, directly to


        43       Alia?


        44       A.   What it says there, sir, is there is a number of


        45       issues running all at once.


        46


        47       THE COMMISSIONER:   Q.   Would you mind just reading the
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         1       first sentence of the first dot point?


         2       A.   Well, AWB's legal opinion gave a number of options.


         3


         4       Q.   No, that's not what it says.


         5


         6       MR AGIUS:   Q.   It reads:


         7


         8            IS & M is to repay debt as per method


         9            outlined in AWBs legal opinion (and


        10            requested by the Minister of Trade)


        11            directly to Alia Transport in Jordan in


        12            instalments.


        13


        14       All I am asking you, Mr Geary, is to acknowledge that which


        15       we can all read, that that is a matter that you were


        16       approving?


        17       A.   Can I go back to the AWB's legal opinion, then, sir?


        18


        19       Q.   No, unfortunately you can't.


        20


        21       MR JUDD:   Commissioner, I was going to take the objection.


        22       I'm not sure that it needs to be addressed to answer the


        23       question.


        24


        25       THE COMMISSIONER:   We all know what the legal opinion says


        26       because it is in brackets in this document, Mr Judd, so it


        27       seems.


        28


        29       MR JUDD:   It is for that reason, Commissioner, I said


        30       I don't think it requires to be addressed in order to


        31       answer the question.


        32


        33       THE COMMISSIONER:   No, I am sure it doesn't.


        34


        35       MR AGIUS:   Q.   Mr Geary, can you see that:


        36


        37            IS & M is to repay debt as per method --


        38


        39       And there are two things about that method - one, it is


        40       outlined in AWB's legal opinion, and, two, it was requested


        41       by the Minister of Trade; can you see that?


        42       A.   Yes, sir.


        43


        44       Q.   So what you were approving was that AWB was to repay


        45       the debt as requested by the Minister of Trade, as an


        46       addition to the inland transport, directly to Alia


        47       transport in Jordan in instalments.  Isn't that what you
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         1       were approving?


         2       A.   At that point in time, yes, sir.


         3


         4       Q.   And that was a matter which was directly in conflict


         5       with the UN sanctions, wasn't it?


         6       A.   Well, what I was supposing, sir, later on, was a


         7       meeting to discuss all of these issues.


         8


         9       Q.   I am asking what you approved in this document.  I'm


        10       not asking about what happened later.


        11       A.   Okay, yes, sir.  That's what it says there.


        12


        13       Q.   You were approving a matter which was directly in


        14       conflict with the UN sanctions, weren't you?


        15       A.   Based on legal advice, yes - legal opinion, sorry.


        16


        17       Q.   For how long had you known that the IGB had been using


        18       Alia as a conduit for direct payments to the Iraqis?


        19       A.   I didn't know, sir.


        20


        21       Q.   I will ask you to consider your answer to that


        22       question.


        23       A.   I did not know, sir.


        24


        25       THE COMMISSIONER:   Q.   Well, you knew if you read this


        26       document?


        27       A.   Then obviously I misinterpreted the document, because


        28       I did not know, sir.


        29


        30       Q.   Have you ever found out that to be the case?


        31       A.   That - sorry, sir?  The --


        32


        33       Q.   That the inland transport fees paid to Alia were going


        34       to the Iraqi authorities?


        35       A.   No, sir.  I really don't know what happened in Iraq.


        36


        37       MR AGIUS:   Q.   You knew from information that was


        38       available to AWB in Melbourne that that's what was


        39       happening to the payments that were being made to Alia,


        40       didn't you, Mr Geary?


        41       A.   No, sir.


        42


        43       Q.   On 10 July 2000 you received an email from Peter


        44       Jones.  Who is Peter Jones?


        45       A.   Peter Jones was in our pool and also our chartering


        46       area for some time.


        47
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         1       Q.   Can we bring up, please, AWB.5095.0281.  That is an


         2       email from Peter Jones of 10 July 2000 at 3.15pm, to


         3       yourself and to Sarah Scales, subject Iraq?


         4       A.   Yes, sir.


         5


         6       Q.   It sets out issues with Iraq that were still brewing.


         7       It highlights some of those issues.  Do you see that in the


         8       first line and a half?  Do you see that?  Mr Geary, can you


         9       read the words?


        10       A.   I can see it, sir, yes.


        11


        12       Q.


        13            With the Iraq issues still brewing AWBI


        14            highlights the following as those requiring


        15            resolve.


        16


        17       Do you see that?


        18       A.   I can see it, yes, sir.


        19


        20       Q.   If we go to the end, at 0282, do you see there is


        21       "attached Darryl Borlase's market brief for your


        22       reference" - do you see that?


        23       A.   Yes.


        24


        25       Q.   If we go to the attached brief, page 0283, which is


        26       the next page, there is the Iraq brief, June 2000; do you


        27       see that?


        28       A.   Yes, sir.


        29


        30       THE COMMISSIONER:   I should mention that this brief is


        31       confidential exhibit 35C and it is not to be published


        32       apart from any portions read on to the transcript.


        33


        34       MR AGIUS:   Q.   If you go to the very end of that document


        35       at page 0288, under the heading "Summary of Issues", the


        36       last issue which has been summarised is:


        37


        38            Mechanism of payment for trucking fee.  In


        39            existing contracts the fee is $15.00 per


        40            tonne.  IGB have indicated the fee will be


        41            reduced to $14.00 for future business.


        42            Current mechanism of payment is via


        43            transport company/s in Jordan.


        44


        45       Do you see that?


        46       A.   Yes, sir.


        47
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         1       Q.   Did that not indicate to you, Mr Geary, that the


         2       mechanism of payment of the fee to the IGB was via the


         3       transport company or companies in Jordan?


         4       A.   It's some time ago, sir, 2000, and I can't recall the


         5       issues at that point in time.  I don't know whether it is


         6       accurate or not.


         7


         8       Q.   I'm not asking you whether it was accurate or not.


         9       I asked did that not indicate to you that the mechanism of


        10       payment of the fee to the IGB was via the transport company


        11       or companies in Jordan?


        12       A.   You will have to ask Peter Jones that, sir.  I don't


        13       understand what that is.


        14


        15       Q.   How can Mr Jones answer what that statement indicated


        16       to you?  That's my question.  Did that statement not


        17       indicate to you that the mechanism of payment of the fee to


        18       the IGB was via the transport company or companies in


        19       Jordan?


        20       A.   I don't know what that means, sir.


        21


        22       Q.   Is that not what the statement indicated to you?


        23       A.   Well, I don't know whether Peter Jones knew the


        24       mechanism.


        25


        26       Q.   Mr Geary --


        27       A.   I don't know whether it is accurate.


        28


        29       THE COMMISSIONER:   Q.   Just read the document.  Read the


        30       paragraph again, would you?


        31       A.   You are asking me to interpret what that document says


        32       now?


        33


        34       Q.   No --


        35       A.   I don't understand the question.


        36


        37       Q.   You are being asked what it meant to you?


        38       A.   When?


        39


        40       Q.   Now.


        41       A.   My view is IGB are telling us what the trucking fee


        42       is, and that will be repaid through transport companies in


        43       Jordan.


        44


        45       MR AGIUS:   Q.   IGB are indicating that the fee is going


        46       to be reduced; isn't that right?


        47       A.   By $1.
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         1


         2       Q.   That indicates, doesn't it, as night follows day, that


         3       IGB were in a position to control the fee?


         4       A.   I didn't understand the relationship between IGB and


         5       Alia then.  I'm not quite sure in terms of whether this is


         6       Alia they are talking about.


         7


         8       Q.   "IGB have indicated the fee will be reduced to $14.00


         9       for future business" - does that not indicate that IGB were


        10       in a position to control the fee?


        11       A.   I'm not quite sure about control the fee, but they


        12       certainly knew what the fee was.


        13


        14       Q.   They set the fee, didn't they?


        15       A.   Well, they have indicated the fee, but how did they


        16       indicate that - in discussions with Alia?  I don't know.


        17


        18       Q.   You know, don't you, that the IGB always set the rate


        19       of the trucking fee - you know that, don't you?


        20       A.   I wasn't close enough to the contract negotiations,


        21       sir.


        22


        23       Q.   In January 2006 you know that to be the case, don't


        24       you - that the IGB always dictated the trucking fee to the


        25       AWB?


        26       A.   IGB advised us what the trucking fee was, yes.


        27


        28       Q.   And that they always did that?


        29       A.   To my - the best of my knowledge, yes.  But I'm not


        30       close enough to the business, sir.  I don't do the


        31       day-to-day negotiations.


        32


        33       Q.   I'm asking you what you know now.


        34       A.   What I know now, yes.


        35


        36       Q.   And you knew that, didn't you, in July 2000 - you knew


        37       that the trucking fee was fixed by the IGB?


        38       A.   No, I wasn't aware of it, and whether I had read that


        39       in 2000, but I certainly didn't have that degree of


        40       knowledge in 2000.


        41


        42       Q.   When did you learn that the IGB fixed the trucking


        43       fee?


        44       A.   Probably around about 2002.


        45


        46       Q.   In what circumstances?


        47       A.   It would have been brought up in discussions with
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         1       Michael Long.  I moved around the organisation.  I was in


         2       the pool at this stage, and then, when I went to trading,


         3       I wasn't responsible for international sales and marketing.


         4       So you need to have a look at the time line when I was


         5       actually responsible for international sales and marketing.


         6


         7       Q.   Mr Jones sent you an email on 10 July 2000 about Iraq


         8       issues still brewing and highlighting the need for the


         9       following matters to be resolved.  If you go back to


        10       page 0281, matters 4 and 5 read as follows:


        11


        12            4.  Protective Agent.  Please provide


        13            details of the protective agent in Iraq and


        14            who is managing the internal freight


        15            logistics.


        16            5.  Ronly.  What is Ronly Holdings'


        17            involvement in the process, ie, chartering


        18            services.


        19


        20       Do you see that?


        21       A.   Can we go back to the top of this?  I can't even


        22       recall this email.  I'm not quite sure why Peter is sending


        23       it to me and Sarah.  I don't understand.  As I say, sir,


        24       10 July 2000, it is a long time ago.


        25


        26       Q.   Can you see the first page of the email there?


        27       A.  :


        28


        29            There are Iraq issues still brewing.


        30


        31       Yes.


        32


        33       Q.   Do you see points 4 and 5?


        34       A.  :


        35


        36            What is Ronly Holdings' involvement in the


        37            process...


        38


        39       Neither Sarah or I would have a clue at that stage - that


        40       wasn't our responsibility.


        41


        42       Q.   Can we go to the next page, page 0282.  It finishes


        43       with this request:


        44


        45            We need to resolve the current contract


        46            issues as a matter of urgency and before we


        47            begin to negotiate any further contracts.
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         1            Once the current issues have been resolved


         2            the terms that we sell to Iraq will need to


         3            be reviewed prior to writing further


         4            contracts.


         5            AWB should have the upper hand into this


         6            market, so let's position ourselves to


         7            ensure we don't lose our power.


         8            Please provide your strategy for the short


         9            term and long term as soon as possible.


        10            Regards


        11            PJ.


        12


        13       And he attaches Mr Borlase's market brief.  Mr Jones was


        14       apparently asking you to resolve these problems and to


        15       provide a strategy, and he was providing you with the


        16       information that you see in the email and in Mr Borlase's


        17       brief.  No doubt you acted upon his request?


        18       A.   Well, I am just trying to think in the time line, back


        19       then, what Peter's responsibilities were and what Sarah and


        20       I's responsibilities were and who was in charge of


        21       international sales and marketing, because, quite frankly,


        22       at that point of time Sarah and I in the pool - that's not


        23       our responsibility, and Peter in chartering is perhaps


        24       trying to find out who does what.  I don't know, sir.  That


        25       memo does not make sense to me.


        26


        27       Q.   Did you make any inquiries as to what Ronly Holdings'


        28       involvement in the process was?


        29       A.   No.


        30


        31       Q.   Were you aware that AWB was using Ronly and another


        32       company, through a bank in Lichtenstein, to make payments


        33       to Alia?


        34       A.   No.


        35


        36       Q.   When Mr Peter Jones asked, "Ronly:  What is Ronly


        37       Holdings' involvement in the process, ie, chartering


        38       services", did you not go and find out?


        39       A.   No.


        40


        41       Q.   Why not?


        42       A.   Sarah and I were managing the pool at that point in


        43       time.


        44


        45       Q.   And you were being asked very serious questions by


        46       Mr Jones concerning Iraq issues still brewing, and AWBI,


        47       highlighting the following as those which required
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         1       resolution, and you were being asked to provide your


         2       strategy for the short and long term based upon that


         3       material and Mr Borlase's market brief?


         4       A.   I would have to look at the time frame at the time,


         5       sir, but I suggest that perhaps there had been a


         6       restructure around about that time, and I know that the -


         7       there was a lot of issues around Iraq, but, quite frankly,


         8       I think Peter is trying to find out what the hell is going


         9       on and who is doing what.


        10


        11       Q.   And he was asking you to help him?


        12       A.   Yes.


        13


        14       Q.   Why didn't you?


        15       A.   Well, I can't recall, sir, whether we had a discussion


        16       or - but certainly those issues, Ronly wasn't my


        17       responsibility at that point in time.


        18


        19       Q.   This email doesn't suggest it was your responsibility,


        20       Mr Geary; it asks you some questions.  What did you do


        21       about it?


        22       A.   Well, I can't recall, sir.


        23


        24       Q.   What did you do when you read that portion of the Iraq


        25       brief that says, "Mechanism of payment for trucking fee.


        26       In existing contracts the fee is $15.00 per tonne.  IGB


        27       have indicated the fee will be reduced to $14.00 for future


        28       business.  Current mechanism of payment is via transport


        29       company/s in Jordan" - what did you do when you read that?


        30       A.   I can't recall even reading it, sir.


        31


        32       Q.   You would have read it, though, would you not?


        33       A.   I can't recall.  In terms of the national pool,


        34       I would have looked - this is an update.  I would have


        35       looked at things that, maybe, are relevant to the national


        36       pool at that point in time.  The national pool was looking


        37       at their FOB position.


        38


        39       Q.   National pool was paying the inland trucking fee, and


        40       it was paying it upfront?


        41       A.   Well, I - six years ago --


        42


        43       Q.   Farmers' money was being used to support the inland


        44       trucking fee.  You were in the national pool, and AWBI,


        45       which was the national pool, had issues that needed


        46       resolution.  You were being asked to resolve them on behalf


        47       of the grain growers.  What did you do?
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         1       A.   I am sorry, sir, but I can't even recall seeing this


         2       and it doesn't make any sense to me whatsoever.


         3


         4       THE COMMISSIONER:   Q.   It is directed to you?


         5       A.   I can't recall.


         6


         7       MR AGIUS:   Q.   It is not copied to you, it is not


         8       something you have found on a bench; it is something that


         9       was sent to you for action.


        10       A.   Well, I can't recall that email.


        11


        12       Q.   And you can't recall the attachment?


        13       A.   No.


        14


        15       Q.   Can I take you to an email that you sent on 8 February


        16       2001.


        17


        18       MR AGIUS:   Perhaps, before I do that, I should tender the


        19       email.  I understand that the Iraqi brief attachment is a


        20       confidential exhibit.  Could I tender the email to which


        21       reference has been made at AWB.5095.0281.  There seems to


        22       be no reason why that can't be a public exhibit,


        23       Mr Commissioner.


        24


        25       EXHIBIT #57 EMAIL FROM PETER JONES, DATED 10/7/2000,


        26       BARCODED AWB.5095.0281


        27


        28       MR AGIUS:   Q.   Can we bring up AWB.0106.0126.  This


        29       document begins as an email from you to Graham Owen, dated


        30       8 February 2001.


        31       A.   Mmm-hmm.


        32


        33       Q.


        34            Graham, can you take a look at this


        35            correspondence and then give me some idea


        36            on how much money we are losing due to slow


        37            payment from the UN.


        38


        39       A.   Yes, sir.


        40


        41       Q.   You then forwarded an email which you had received


        42       from Darryl Borlase; do you see that?


        43       A.   Yes.


        44


        45       Q.   There is a note:


        46


        47            This document has been read by Peter Geary.
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         1


         2       Do you see that?  It is four lines from the bottom.


         3       A.   Yes.


         4


         5       Q.   And then we can follow the emails through and you will


         6       see that attached is the Iraq trip report - do you see that


         7       in the middle of page 0127 - "Subject Iraq trip report",


         8       and do you see there is a little icon there for a Word


         9       document?


        10       A.   Yes, sir.


        11


        12       Q.   That indicates an attachment, doesn't it, of a Word


        13       document?


        14       A.   Yes.


        15


        16       MR AGIUS:   I tender that email which runs between


        17       page 0126 and page 0128.


        18


        19       EXHIBIT #58 CHAIN OF EMAILS BARCODED AWB.0106.0126-0127


        20


        21       MR AGIUS:   Q.   If we can go to what is confidential


        22       exhibit 57, the Iraq trip report, dated February 2001, from


        23       Dominic Hogan and Darryl Borlase, at AWB.0084.0046.  Do you


        24       see the first page of the Iraq trip report, February 2001,


        25       Mr Geary?


        26       A.   Yes, sir.


        27


        28       Q.   If we could go to page 0049, the portion which is not


        29       confidential, under the heading "Trucking Fee /Services


        30       Fee":


        31


        32            The trucking fee is now USD25.00 pmt all


        33            Governorates of Iraq with a 10% service fee


        34            on the entire FIT value of the contract.


        35            We believe the increase in trucking fee and


        36            addition of the service charge is a


        37            mechanism of extracting more dollars from


        38            the escrow account.


        39


        40       And I will let you read the balance of that paragraph for


        41       yourself.


        42       A.   Yes, sir.


        43


        44       Q.   It is apparent, isn't it, that two of your officers -


        45       Messrs Hogan and Borlase - who had attended Iraq were of


        46       the belief that this was a mechanism for the Iraqis to


        47       extract money from the escrow account, wasn't it?
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         1       A.   Well, I don't know exactly what they mean there, but


         2       from my understanding in terms of the trucking fees - you


         3       see, I wasn't in charge of international sales and


         4       marketing at this time.  I was in charge of the national


         5       pool.  So, in terms of the process, I didn't understand the


         6       process at all.  I left it up to the international sales


         7       and marketing team and the contract group.


         8


         9       Q.   It is apparent, isn't it, that two of AWB's officers


        10       who had attended Iraq were of the belief that this was a


        11       mechanism for the Iraqis to extract money from the escrow


        12       account?


        13       A.   But if the trucking fee's gone up and it has been


        14       approved by - I assume everything was approved by the UN,


        15       then there is, quite frankly, no other place where the


        16       money can come from.  So it doesn't sort of jump out at me,


        17       but, once again, I wasn't in charge of that area.


        18


        19       Q.   What doesn't jump out at you, Mr Geary?


        20       A.   Well, IGB - "negotiated with IGB" --


        21


        22       Q.   Don't read it to me.  What doesn't jump out at you?


        23       A.   "IGB have advised that the trucking fee has gone up".


        24       In terms of the transport, they need to get it out of the


        25       escrow account.  There is no other place they can get it


        26       from.


        27


        28       Q.  :


        29


        30            We believe the increase in trucking fee and


        31            addition of the service charge is a


        32            mechanism of extracting more dollars from


        33            the escrow account.


        34


        35       What does that mean?


        36       A.   I don't really know, sir.  You would have to ask the


        37       two people who put that together.


        38


        39       Q.   What did it mean to you when you included it in what


        40       you forwarded to Graham Owen on 8 February 2001?


        41       A.   I would have browsed this, sir, and picked out issues


        42       that were of concern to me at that time, and, obviously,


        43       that one wasn't a concern.


        44


        45       THE COMMISSIONER:   Q.   You were, at that stage, as


        46       I understand it, the general manager of the export pool?


        47       A.   Correct, sir.
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         1


         2       Q.   And the money for trucking fees and services fees was


         3       money coming out of the export pool, was it not?


         4       A.   No.  The moneys in terms of the - my understanding


         5       would be of the contract, the contract was built up in


         6       terms of a number of prices.  The national pool had a


         7       couple of things to protect:  first was the FOB return; the


         8       second thing was the smooth execution of the contract to


         9       make sure that we didn't erode FOB return through poor


        10       execution such as demurrage.  That was an issue Sarah and


        11       I were grappling with at that point in time.  That was our


        12       focus.  In terms of the execution of the contract, that was


        13       left to another part of the business.  So, sir, you are


        14       asking me to be across the details and I'm afraid I'm not.


        15


        16       Q.   The moneys that came from the United Nations escrow


        17       account went into the pool, did they not --


        18       A.   Well, in terms of the actual --


        19


        20       Q.   -- being the proceeds of sale of the wheat?


        21       A.   In terms of the actual internal accounting


        22       methodology, I don't know.


        23


        24       Q.   We are talking in concept, Mr Geary.


        25       A.   No, my understanding is they were paid directly to


        26       Alia.


        27


        28       Q.   Please listen to the question:  the moneys that came


        29       to the AWB group from the sale of wheat - those moneys


        30       coming from the escrow account maintained by the United


        31       Nations - were moneys which were paid to the pool?


        32       A.   Yes, part of it - the FOB portion, sir.


        33


        34       Q.   And moneys that had to be paid for transport costs


        35       were moneys that were paid out of the pool?


        36       A.   I don't know the accounting treatment.  I know from --


        37


        38       Q.   Never mind the accounting treatment:  in concept, is


        39       that right?


        40       A.   No, because the chartering component of it never went


        41       anywhere near the pool, so in terms of how it was


        42       established, I don't know, sir.


        43


        44       MR AGIUS:   Q.   Mr Geary, you know that chartering


        45       invoiced the pool for the trucking fee and for the whole of


        46       the freight; you know that, don't you?


        47       A.   I'm not across the detail in terms of the business,
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         1       sir.


         2


         3       THE COMMISSIONER:   Q.   You were the general manager, for


         4       goodness sake.


         5       A.   It is a very large business to run, sir.


         6


         7       MR AGIUS:   Q.   You were in charge of the pool, weren't


         8       you?


         9       A.   I was in charge of the pool, and then around about


        10       2001 I went down to the trading group.  The trading group


        11       at that point in time did not have responsibility for


        12       international sales and marketing.


        13


        14       THE COMMISSIONER:   Q.   Just let me tell you what we have


        15       been told.


        16       A.   My time line might be a little bit rough, sir.


        17       I haven't got any notes with me.


        18


        19       Q.   We will get it right if this document is right.


        20       Exhibit 5 shows that in May 2000 you were the manager of


        21       exports reporting to Mr Laskie, who was the general manager


        22       AWBI (Pool); right?  We have then been told that, in late


        23       2000 - no month - by that stage you were the general


        24       manager export pool.  You had reporting to you Ms Scales,


        25       who was the pool manager.


        26       A.   Thank you, sir.


        27


        28       Q.   We were then told that in March 2001 you had risen to


        29       the position of GGM - general manager, I take it -


        30       trading, October 2000, and from October 2001 that position


        31       included responsibility for chartering, global trading and


        32       risk management, and that you were on the second line of


        33       authority immediately below Mr Lindberg.  Now, are you


        34       telling me that at no time in that period of time did you


        35       understand where the moneys for trucking fees were coming


        36       from?


        37       A.   Sir, no, I - I wasn't down to that level of detail in


        38       the business.


        39


        40       MR AGIUS:   Q.   Mr Geary, your own statement recites that


        41       in 1998 you were appointed pool manager, which was the 2IC


        42       of the national pool:


        43


        44            At this time the general manager of the


        45            national pool was Ted Laskie, and in 2000


        46            Ted Laskie left and I assumed the role of


        47            general manager of the national pool.
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         1


         2       You go on to say that it was in March 2001 that you were


         3       appointed as group general manager of trading.  You had


         4       been in the national pool from 1998 until March of 2001.


         5       Do you say you were not aware that chartering billed the


         6       pool for chartering costs like freight and the trucking


         7       fee?


         8       A.   No, sir.  I didn't understand, in terms of how the


         9       money flowed through the business.  They had an accounts


        10       area who did that.


        11


        12       Q.   You were responsible for the pool.  Ought you not to


        13       know at least what were the categories of fees that the


        14       pool was responsible for paying, particularly when those


        15       payments were upfront?


        16       A.   The pool has a various amount of service level


        17       agreements throughout the organisation.  Those services


        18       would be provided by other service providers, such as


        19       finance.  The pool accounts may not necessarily directly


        20       report in to the pool manager.  They may report in to the


        21       CFO at that point in time.


        22


        23       Q.   I just want to be clear about this.  Do you say that


        24       neither as pool manager, which you describe as being 2IC of


        25       the national pool, nor as general manager of the national


        26       pool, did you ever have cause to become aware that


        27       chartering billed the pool for freight costs?


        28       A.   No, sir.


        29


        30       Q.   You agree with me?  Is that what you say - you never


        31       became aware of that?


        32       A.   No, sir.


        33


        34       Q.   And you never became aware that chartering billed the


        35       pool for the inland transport fee?


        36       A.   No, sir.  I wasn't aware of the - that level of


        37       detail.


        38


        39       Q.   Were you aware that a component of the inland


        40       transport fee, at least $14 of it, had to be paid upfront


        41       before the ship was permitted to berth and discharge?


        42       A.   I wasn't across the detail, sir, no.


        43


        44       Q.   Were you aware that it was the pool that funded that


        45       payment?


        46       A.   No, sir.


        47
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         1       Q.   Are you aware that that money was not returned to the


         2       pool until after money was drawn from the escrow account


         3       after delivery, after the delivery had been ticked off by


         4       the UN?


         5       A.   The pool's major concern was the net FOB return.


         6


         7       Q.   Can you answer my question?


         8       A.   No, sir.


         9


        10       Q.   You were not aware that that money was not returned to


        11       the pool until after money had been drawn down from the


        12       escrow account?


        13       A.   No, sir, I wasn't across the detail.


        14


        15       Q.   Were you aware that on some occasions that could be a


        16       period of as long as 80 days or more?


        17       A.   How many days?


        18


        19       Q.   80?


        20       A.   No, sir.


        21


        22       Q.   What did you do, if you were not aware of this


        23       financial obligation which was being imposed on the pool?


        24       A.   I was aware, from a pooling point of view, that there


        25       was issues in terms of chartering and slow payment.  Those


        26       issues were addressed by other parts of the business -


        27       whether it is the people in New York at the time or


        28       international sales and marketing.


        29


        30       Q.   That issue seems to have been the very issue that


        31       caused you to write to Graham Owen when you sent him this


        32       email and said, "Can you take a look at this correspondence


        33       and then give me some idea on how much money we are losing


        34       due to slow payment from the UN?"  You seem to be taking


        35       responsibility for that.


        36       A.   Yes, sir, I am asking a question.


        37


        38       Q.   Can we bring up AWB.0039.0101.  That's an AWB invoice,


        39       invoicing the AWBI for the cost of freight.  It is an


        40       invoice to the pool; can you see that?


        41       A.   Yes, sir.


        42


        43       Q.   It is for ocean freight.  AWB Limited Chartering


        44       Division - a bill to AWB Pool for Australian wheat moved


        45       from Australia to Iraq, with payment instructions, 26 March


        46       2000; do you see that?


        47       A.   Yes, sir.
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         1


         2       Q.   That is for a charge of over US$1.6m?


         3       A.   Yes, sir.


         4


         5       MR AGIUS:   I will tender that now.  Could that be marked


         6       as a confidential exhibit, save for the portions I have


         7       read.


         8


         9       EXHIBIT #88C AWB CHARTERING DIVISION INVOICE, BARCODED


        10       AWB.0039.0101


        11


        12       MR AGIUS:   Q.   Can we bring up AWB.0042.0107?  This is an


        13       invoice from AWB Limited Chartering Division to the AWB


        14       Pool on 20 December 1999.  Do you see the reference to


        15       trucking costs repeated four times on that document --


        16       A.   Yes, sir.


        17


        18       Q.   -- totalling over $2.2m --


        19       A.   Yes, sir.


        20


        21       Q.   -- in respect of four shipments, all to Iraq; do you


        22       see that?


        23       A.   Yes.


        24


        25       MR AGIUS:   I tender that.  Perhaps it could be included


        26       with the last exhibit.


        27


        28       EXHIBIT #88C ADDITION OF AWB LIMITED CHARTERING DIVISION


        29       INVOICE, BARCODED AWB.0042.0107


        30


        31       MR AGIUS:   Q.   Mr Geary, would you accept from me that


        32       these are just but two examples of many like documents


        33       within AWB records?


        34       A.   I don't know, sir.  I don't run the accounts


        35       department.


        36


        37       THE COMMISSIONER:   Q.   Mr Geary, I assume accounts are


        38       kept on behalf of the pool?


        39       A.   Yes, sir.


        40


        41       Q.   And you, as manager of the pool, presumably, would


        42       look at those accounts from time to time?


        43       A.   No, sir.


        44


        45       Q.   You wouldn't?


        46       A.   No, sir, I would be advised by the chief financial


        47       officer.  There was a service level agreement between the
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         1       chief financial officer and the pool manager.


         2


         3       Q.   So the general manager running the pool doesn't look


         4       at the pool accounts?


         5       A.   The general manager running the pool gets a


         6       high-level - at that point in time it was much more


         7       detailed than today - financial report.  The CFO looks


         8       after that part of the business.


         9


        10       Q.   Yes, but we're talking about shipping costs and


        11       trucking costs, which we know, in a three-year period, run


        12       into hundreds of millions of dollars, as an expense charged


        13       to the pool.  You are telling me that you were not aware of


        14       any of that?


        15       A.   Yes, sir.


        16


        17       Q.   Do you know what sits on the debit side of the


        18       accounts of the pool?


        19       A.   I'm not across the details of the financial area.  You


        20       should address your questions to Mr Ingleby, sir.


        21


        22       Q.   I must say, I would have thought a general manager


        23       would be interested in the accounts and would want to see


        24       them, if you were acting in the interests of the members of


        25       the pool, to know that whatever the accounting people are


        26       doing is in accordance with what you would expect to occur


        27       whilst protecting the interests of the pool members?


        28       A.   Certainly Mr Ingleby does a very good job of that,


        29       sir.


        30


        31       MR AGIUS:   Q.   Mr Geary, you said you were only


        32       interested in the FOB price.


        33       A.   The major focus of the pool is maximising returns to


        34       the grower.  That is done through the FOB price.


        35


        36       Q.   In order to get the FOB price, you are given the CIF


        37       price, aren't you?


        38       A.   In the pool?


        39


        40       Q.   Yes.


        41       A.   No, you are given a FOB price.  You are given a FOB


        42       price to protect.


        43


        44       Q.   Don't you calculate the FOB price in relation to any


        45       particular contract or shipment by taking the CIF price and


        46       then deducting things like the trucking costs and freight?


        47       Do not those two matters - just those two matters; there
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         1       are others - impact upon the FOB price?


         2       A.   FOB price is a price that the pool management team is


         3       happy to accept.  The build-up from price upon that is up


         4       to other parts of the business, as long as that price is


         5       protected.


         6


         7       Q.   In terms of the FOB price that you earn - that you


         8       receive - isn't that calculated by subtracting from the CIF


         9       price things like the cost of freight, the cost of


        10       trucking, and if the cost of freight and trucking are


        11       reduced, the FOB price goes up, doesn't it?


        12       A.   Yes, sir.


        13


        14       Q.   And I haven't got this entirely wrong, have I - part


        15       of your job, when you are running the pool, is to maximise


        16       the FOB price, isn't it?


        17       A.   That's correct, sir.


        18


        19       Q.   Not just to protect the minimum you will accept, but


        20       to get the maximum FOB you can?


        21       A.   That's correct, sir.


        22


        23       Q.   Doesn't that mean that you are vitally interested in


        24       such matters as the amount of the freight charges or the


        25       amount of the trucking costs?


        26       A.   Certainly in terms of the freight charges they are


        27       very interested in smooth execution of freight, because the


        28       pool does have exposure on the loading side in terms of


        29       dispatch demurrage.  So, yes, sir.


        30


        31       Q.   So how can you say, then, that, as both pool manager


        32       or general manager, you took no interest in such matters as


        33       millions of dollars of freight charges and trucking


        34       charges?


        35


        36       MR FORREST:   I object to that, your Honour.  In my


        37       submission, that is not the effect of the evidence that


        38       this witness has given.


        39


        40       THE COMMISSIONER:   I think it is.


        41


        42       MR FORREST:   In my submission, what he has said is that he


        43       did not descend into accounting detail, and what my learned


        44       friend is doing is perhaps putting it two stages higher


        45       than that.


        46


        47       THE COMMISSIONER:   No, I will allow the question.
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         2       MR AGIUS:   Q.   How can you say, then, that both as pool


         3       manager or general manager, you took no interest in such


         4       matters as millions of dollars of freight charges and


         5       trucking charges?


         6       A.   My focus at that time was the return to the pool.  The


         7       issue of what we looked at was, yes, freight costs, getting


         8       competitive freight, ocean freight, and making sure there


         9       were certain risks in doing business in Iraq, such as


        10       execution risks.  As long as those risks were priced in and


        11       there was an acceptable FOB price to the pool, that was the


        12       pool's focus.  The pool having some sort of idea in terms


        13       of whether a freight cost in Iraq was reasonable or not -


        14       I don't think that passes the reasonable man test for


        15       someone sitting in Melbourne to be guessing what a freight


        16       cost in Baghdad is.


        17


        18       THE COMMISSIONER:   Q.   Mr Geary, while people are


        19       thinking about that answer, I do not understand how, if it


        20       was your function to maximize the return to growers by


        21       maximising the pool profits, you could disregard the


        22       expense side of that business.


        23       A.   I did not say, sir, that I disregarded it.


        24


        25       Q.   Well, if you didn't disregard it, you must have had


        26       some knowledge of it, and the largest item in the expense


        27       side, I expect, would be freight, cartage, shipping?


        28       A.   The structure of the AWB is Mr Ingleby, who was the


        29       CFO, looks after the pool accounting.  He was across the


        30       details and his people were across the details.


        31


        32       Q.   I'm not talking about details; I'm talking about


        33       structural matters.  If you are going to maximize a return,


        34       I should have thought you would want to maximize the income


        35       and you would want to minimise the expenditure?


        36       A.   Yes, sir.


        37


        38       Q.   What I understand your evidence to be to date is that


        39       you had regard to the former but not the latter?


        40       A.   In terms of what the pool manager could manage, the


        41       pool manager could manage freight costs to make sure they


        42       were competitive, and execution costs, but, as I said, sir,


        43       the pool manager trying to manage internal freight costs in


        44       Iraq is - in my view, does not pass the reasonable man


        45       test.


        46


        47       MR AGIUS:   Q.   Mr Geary, what has the reasonable man test
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         1       got to do with any of this?


         2       A.   Well, sir, if you have a look at the - I guess some of


         3       the regulations and policies that come out of the UN, the


         4       UN said that you really need to have - be aware of tolls


         5       and in local currency, in terms of local conditions -


         6       freight rates and things like that.  Now, I don't know what


         7       the toll rate is in downtown Iraq.  I'm sorry, sir, but


         8       I just don't.


         9


        10       Q.   Whose job was it at AWB to be aware of those things


        11       that the UN had drawn attention to if it wasn't yours?


        12       A.   It was - it was nobody's job.  Basically, IGB and


        13       Alia --


        14


        15       Q.   Are you talking around in circles now, Mr Geary?


        16       A.   No, sir.


        17


        18       Q.   I am sorry, I thought you said that the UN - in fact I


        19       know what you said because I can read it.  You said:


        20


        21            Well, sir, if you have a look at the -


        22            I guess some of the regulations and


        23            policies that come out of the UN, the UN


        24            said that you really need to have - be


        25            aware of tolls and in local currency, in


        26            terms of local conditions - freight rates


        27            and things like that.


        28


        29       A.   Yes, sir.


        30


        31       Q.   Well, if the UN said that, and if you really have to


        32       be aware of those things, and if you are paying them as the


        33       AWBI, or the pool, was, whose job was it to be aware of


        34       them?


        35       A.   That's the reason we actually structured the contracts


        36       as we did, because nobody in Melbourne could be aware of


        37       local conditions and reasonable prices in Iraq.


        38


        39       Q.   The first three contracts in July referred to a


        40       discharge cost of up to $12 - that is, July 1999.  There


        41       was one contract of 14 October that spoke to a discharge


        42       cost of up to $12.


        43


        44       THE COMMISSIONER:   That's 1999 as well.


        45


        46       MR AGIUS:   Q.  Thereafter, no AWB contract referred to a


        47       specific amount as the trucking fee, discharge cost, inland
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         1       transportation fee or otherwise.  Is that what you had in


         2       mind when you said, "That is why we structured the


         3       contracts the way we did"?


         4       A.   As I said before, sir, in terms of being able to


         5       execute a contract, you need the base document, the letter


         6       of credit, and to be able to execute it.  The only way we


         7       could execute, after a lot of discussion, was the way we


         8       structured the contract with IGB and Alia.  That passed


         9       through the UN approval process.


        10


        11       Q.   I said I would come back to that point.  How does a


        12       contract which doesn't indicate on its face what the


        13       trucking fee is or the inland transportation fee is, or the


        14       fact that it includes a 10 per cent aftersales service


        15       fee - how does a contract like that adequately disclose to


        16       the UN that which the UN is being asked to approve?


        17       A.   You will have to ask the UN that, sir.


        18


        19       Q.   Well, you know that those matters which I have


        20       indicated were not disclosed in the vast majority of the


        21       AWB contracts, don't you?


        22       A.   I know that now, but that was just recently, in terms


        23       of how I know that.  Yes.


        24


        25       Q.   Why, then, do you keep referring to the approval by


        26       the UN when you know that that vital material was missing


        27       from the contracts that the UN saw?


        28       A.   Well, the UN have, in terms of process - the UN have


        29       what they call - the contracts go in and they have a


        30       technical expert.  Now, I don't know the process that a


        31       technical expert goes through, but those contracts all go


        32       through.  Now, if there is some concerns, there is an


        33       appeal process put in place by the UN.  AWB followed all


        34       policies and procedures.


        35


        36       Q.   You know that the process at the UN was that unless a


        37       country objected, the contracts were approved - you know


        38       that, don't you?


        39       A.   Yes.


        40


        41       Q.   So unless some objection was raised by a particular


        42       country that had an interest, the contracts were more


        43       likely than not to be approved?


        44       A.   Well, the UN would obviously do their own checks and


        45       balances.


        46


        47       Q.   Why do you then keep raising the fact that these
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         1       contracts were approved by the UN, when the vast majority


         2       of them made no reference to a trucking fee, an inland


         3       transportation fee or a 10 per cent aftersales service fee?


         4       What is the significance of this mantra that you keep


         5       repeating?


         6       A.   You have to ask the UN, sir.  I wasn't aware of their


         7       internal checks and balances and their processes.


         8


         9       Q.   Is it that it has no significance at all, Mr Geary?


        10       A.   No significance to?


        11


        12       Q.   To keep saying that the UN approved these contracts.


        13       A.   Well, the UN did approve the contracts.


        14


        15       THE COMMISSIONER:   Q.   Of course they did.  They approved


        16       them absent any knowledge about the trucking fees or the


        17       aftersales service fees.


        18       A.   The UN ran their own checks and balances.  Sir, they


        19       may have actually checked trucking fees in Iraq.  They had


        20       people based in Iraq; we didn't.  I was not across the


        21       processes that the UN put in place.


        22


        23       MR AGIUS:   Q.   If the contract didn't reveal the quantum


        24       of the trucking fee, or the quantum of the aftersales


        25       service fee, what was there for the UN people to check?


        26       They had no figure to check it against.


        27       A.   You will have to address those questions to the UN,


        28       sir.


        29


        30       Q.   Well, you are the one that has raised, more than once


        31       today, the fact of the UN approval of these contracts.


        32       What weight does any answer like that that you have given


        33       have if in fact the UN never were told of the quantum of


        34       the inland trucking fee or the aftersales service fee?  Is


        35       not the answer no weight at all?


        36       A.   I don't see why the question should be related to AWB.


        37       The UN ran their own policies and procedures.


        38


        39       Q.   Will you not acknowledge that the UN approval is of no


        40       defence on this issue in circumstances where the UN was not


        41       apprised of the true contractual relationship between the


        42       IGB and AWB?


        43       A.   Sir, I cannot speculate.  I don't know.


        44


        45       Q.   The reason why I am asking you this is because, in the


        46       course of an answer, you said, "That's the reason we


        47       actually structured the contracts as we did, because nobody
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         1       in Melbourne could be aware of local conditions and


         2       reasonable prices in Iraq."  Now, did you mean to convey by


         3       that answer that you deliberately structured the contracts


         4       so as not to refer to specific amounts which were due on


         5       account of the transport fee or the trucking fee?


         6       A.   Not to my knowledge, no, sir.


         7


         8       Q.   What did you mean by that answer?  I will read it to


         9       you again:  "That's the reason we actually structured the


        10       contracts as we did, because nobody in Melbourne could be


        11       aware of local conditions and reasonable prices in Iraq."


        12       Might you have got close to the truth in that answer,


        13       Mr Geary?


        14       A.   When it says "all governorates Iraq", I particularly


        15       wouldn't know which governorates the trucks are going to.


        16


        17       THE COMMISSIONER:   Q.   There is a problem with that,


        18       though, isn't there?


        19       A.   Why is that, sir?


        20


        21       Q.   Because your company undertook responsibility to


        22       deliver to all governorates Iraq, apparently, on your


        23       evidence, without any knowledge of, (a), where the wheat


        24       was going, or, (b), how much it would cost to get there.


        25       A.   As long as the FOB price was okay, the pool was happy,


        26       in terms, and it went through the UN process, then


        27       I believe we followed all policies and procedures.


        28


        29       MR AGIUS:   Q.   You did what you did to disguise the fact


        30       that you were paying particular amounts of money on account


        31       of inland trucking or inland transport or aftersales


        32       service, didn't you?


        33       A.   No, sir.


        34


        35       Q.   It was deliberately constructed as a guise, wasn't it?


        36       A.   No, sir.  Not that I'm aware of, sir.


        37


        38       Q.   That's why you were not surprised to read that one of


        39       the suggested methods of the repayment of the $2m of the


        40       iron filings claim might be a guise under the guise of an


        41       arrangement between the AWB and Alia?


        42       A.   When I read that at the time, sir, I said to you


        43       I don't like that word.


        44


        45       Q.   Yes.  Why didn't you go around to the person who wrote


        46       it and rip shreds off him for making such a suggestion?


        47       A.   I'm not quite sure that I have read every word that's
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         1       ever been produced in the AWB.


         2


         3       Q.   Do you think it unusual that you would see red the


         4       minute you would read that suggestion - a guise of an


         5       arrangement between AWB and Alia?


         6       A.   No, sir.


         7


         8       Q.   That's because that was the practice, isn't it?


         9       A.   Not that I'm aware of, sir.


        10


        11       Q.   The reason why Mr Whitwell could freely write that to


        12       you, a senior manager, was because the culture at AWB


        13       permitted talk of that kind, didn't it?


        14       A.   I think in terms of hindsight, and in this


        15       environment, the language could have been tightened up,


        16       but - there's no doubt about that.


        17


        18       Q.   Well, we regret it no doubt, Mr Geary.  I put it to


        19       you again, the reason why Mr Whitwell could feel free to


        20       write to you these words, "Repayment could be made under


        21       the guise of a service agreement between Alia and AWB", was


        22       because that statement reflected the culture at AWB; isn't


        23       that right?


        24       A.   Well, I don't agree with that, sir, so --


        25


        26       Q.   That statement reflected what in fact had been


        27       happening for some years between AWB and Alia - money was


        28       being paid to Iraq under the guise of an agreement between


        29       AWB and Alia; isn't that right?


        30       A.   I don't believe that to be the case, sir.


        31


        32       Q.   Millions of dollars were paid to Alia, were they not?


        33       A.   So I have - to Alia?  Yes.


        34


        35       Q.   US$220m-odd - something in that order.  That's right,


        36       isn't it?


        37       A.   That figure is - sounds familiar, yes.


        38


        39       Q.   And no written agreement between the AWB and Alia?


        40       A.   A written agreement to do what - execute business in


        41       Iraq?


        42


        43       Q.   To support the passing of that money?  Let's just take


        44       as an example an agreement to have Alia transport the


        45       goods:  there was no written agreement to that effect, was


        46       there?


        47       A.   Not that I'm aware of.
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         1


         2       THE COMMISSIONER:   Q.   But they were an expense of the


         3       pool?


         4       A.   As I said before, sir, I'm not quite sure about the


         5       internal accounting.  I'm not across that.


         6


         7       MR AGIUS:   Q.   Is that the defence, that even though this


         8       was an expense of the pool, the fact that you didn't know


         9       about it means it was okay?


        10       A.   It was not a concern to the pool as long as the FOB


        11       portion was acceptable to the pool.  That is the pool's


        12       focus.


        13


        14       Q.   Mr Geary, sensibly now, Mr Whitwell wrote to senior


        15       management - not just to you, but to a number of other


        16       senior managers - on 11 December, in black and white, under


        17       his own name, "Repayment could be made under the guise of a


        18       service agreement between Alia/AWB".  Mr Whitwell was a


        19       senior man at that time.  What background, what culture


        20       would have led him to feel safe in writing that to a group


        21       of managers as the AWB if it were not the case that those


        22       managers already knew that there was in place such an


        23       arrangement with Alia?


        24       A.   You are asking me to comment on the culture or - what


        25       are you asking me, sir?


        26


        27       Q.   Why would it be that someone in his position would


        28       feel so free to write something which smacks of deception


        29       in the way in which this does, and to write that to so many


        30       managers within AWB?


        31       A.   Well, as I said, sir, that's an unfortunate choice of


        32       word, but the culture is, I can assure you, in terms of


        33       AWB, we follow policies and procedures and everything went


        34       through the correct policies and procedures.  It was all


        35       approved by the UN.


        36


        37       THE COMMISSIONER:   Q.   I think we have been over that


        38       territory.


        39       A.   Yes, sir.


        40


        41       MR AGIUS:   Q.   I think that life raft has some holes in


        42       it, Mr Geary.  Can I just ask you to direct it, really as


        43       an objective person --


        44


        45       MR FORREST:   Look, I do object, your Honour.


        46


        47       THE COMMISSIONER:   I am not "your Honour" any more.
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         1


         2       MR FORREST:   I am sorry.


         3


         4       THE COMMISSIONER:   I am just the Commissioner.


         5


         6       MR FORREST:   My objection is that it is all very well, as


         7       I made the point earlier, to cross-examine robustly.  This


         8       witness has been in the box now for getting on for four or


         9       five hours.  At a couple of minutes to 4 my learned friend


        10       says to him, "I think that life raft has some holes in it."


        11       Now, earlier I objected to another question - some hours


        12       ago, I accept that.  In my submission, my learned friend


        13       ought confine his cross-examination, robust as it may be,


        14       to matters that are of substance to this inquiry rather


        15       than making pejorative comments that are built into


        16       questions.  I do object.  It is my duty to, and I will


        17       continue to do it.


        18


        19       THE COMMISSIONER:   I am sure Mr Agius will have regard to


        20       what you have said, Mr Forrest.


        21


        22       MR FORREST:   The other thing, while I am on my feet,


        23       I would ask you, Commissioner, to control the continuous


        24       outbursts of laughter that have occurred this afternoon.


        25       In my submission, it cannot assist this witness in how he


        26       is feeling in the witness box.  It is a difficult exercise,


        27       as no doubt you are aware.  On four or five occasions in


        28       the last hour and a half there has been either a question


        29       or, I accept, an answer, that has excited titillating


        30       laughter.  Now, in my submission, it is not unreasonable,


        31       acting on behalf of this witness, to invite you,


        32       Mr Commissioner, to at least say to some of the people in


        33       here, "Please don't laugh".


        34


        35       THE COMMISSIONER:   Mr Forrest, I have various powers, but


        36       I don't know that I can regulate the response of people who


        37       are listening to this to answers which are given by the


        38       witness.


        39


        40       MR FORREST:   Or questions put by my learned friend.


        41


        42       THE COMMISSIONER:   That's a different question.


        43


        44       MR FORREST:   Or comments by him.


        45


        46       THE COMMISSIONER:   That's a different question.  I am


        47       addressing the question of whether I should make an order
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         1       that people not laugh.


         2


         3       MR FORREST:   I don't ask it to be broader than this room,


         4       but I do ask that there be some control over the outbursts


         5       of laughter that have characterised this afternoon.


         6       Eventually this witness is entitled to procedural


         7       fairness --


         8


         9       THE COMMISSIONER:   And he is getting it.


        10


        11       MR FORREST:   Well, I ask you, Mr Commissioner, to at least


        12       invite the people who have continually laughed to control


        13       their laughter, at least at the inquiry.


        14


        15       THE COMMISSIONER:   Yes.  I don't propose to make any


        16       direction about that.  I don't regard the minimal laughter,


        17       as you have called it, which has occurred as being


        18       otherwise than responsive to answers which some persons may


        19       have thought to have some humor attached to them.  Yes,


        20       Mr Agius.


        21


        22       MR AGIUS:   Thank you.


        23


        24       Q.   Mr Geary, this was not a bad choice of a word by


        25       Mr Whitwell; this was a scheme that was being suggested to


        26       the senior managers, that the money be paid under the guise


        27       of an arrangement between AWB and Alia.  It is not a


        28       question of a bad choice of word.  It is not perhaps the


        29       slip of the tongue and the use of an expletive.  This is a


        30       statement, "Repayment could be made under the guise of a


        31       service agreement between Alia/AWB".  It is the scheme that


        32       I am addressing.  Let's assume that it said, "Repayment


        33       could be made under a service agreement between Alia and


        34       AWB".  This was the payment of $2m to Iraq.  How could it


        35       be that Mr Whitwell would feel free to address that issue


        36       to senior management unless it be the case that within


        37       senior management there was a view that that was


        38       acceptable?  Have you got an answer for that?


        39       A.   I can tell you, sir, at senior management, in terms of


        40       any breach of UN regulations, it was unacceptable.


        41


        42       Q.   Nevertheless, you permitted contracts to go forward to


        43       the UN as part of the approval process knowing that those


        44       contracts were deceptive?


        45       A.   Those contracts were never executed, sir.


        46


        47       Q.   Nevertheless, you permitted them to go forward as part
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         1       of the approval process knowing that they were deceptive?


         2       A.   I permitted them to go forward as part of the approval


         3       process.  I never ever intended deception.


         4


         5       Q.   What else could you have intended, Mr Geary?


         6       A.   We addressed that earlier, but I will address it


         7       again.  At that stage I was trying to leave all the options


         8       open to see what events would occur.  Commissioner, could


         9       I take a five-minute break?


        10


        11       MR AGIUS:   Perhaps that's a convenient time.


        12


        13       THE COMMISSIONER:   Yes.  I will adjourn until 10am.


        14


        15       AT 4.01PM THE HEARING WAS ADJOURNED TO WEDNESDAY,


        16       25 JANUARY 2006 AT 10AM
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