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         1       THE COMMISSIONER:   Are there any further applications for

         2       leave to appear?

         3

         4       MR DHARMANANDA:   Mr Commissioner, my name is Dharmananda.

         5       I seek leave to appear on behalf of Mr Flugge.  I am

         6       instructed by Corrs Chambers Westgarth.

         7

         8       THE COMMISSIONER:   Thank you.  That leave is granted on

         9       the usual terms.

        10

        11       MR AGIUS:   Mr Commissioner, yesterday Mr Rogers gave some

        12       evidence concerning what he believed to be the approval

        13       role of the Department of Foreign Affairs and Trade in the

        14       line which was necessary to be followed in order to gain UN

        15       approval for the AWB's contracts with the IGB.  Overnight

        16       and this morning there have been statements in the media

        17       that this Commission is not able to investigate DFAT's role

        18       in the approval process.  It should be noted that that

        19       statement in the media is incorrect.  Those assisting you

        20       have been investigating DFAT's role in the approval process

        21       since shortly after this Commission commenced its

        22       investigations last year.  Evidence in relation to those

        23       investigations will be called during the course of the

        24       hearings.

        25

        26            I might proceed now to a number of matters.  Firstly,

        27       I would tender a copy of the final report of the UN

        28       Independent Inquiry Commission published on 27 October

        29       2005.  It is barcoded UNO.0005.0001.

        30

        31       THE COMMISSIONER:   That will be exhibit 13.

        32

        33       EXHIBIT #13 COPY OF FINAL REPORT OF UN INDEPENDENT INQUIRY

        34       COMMISSION, PUBLISHED ON 27/10/2005, BARCODED UNO.0005.0001

        35

        36       MR AGIUS:   For ease of reference, I will tender a copy of

        37       the opening statement that was delivered yesterday.  That

        38       is barcoded INQ.0001.0001

        39

        40       EXHIBIT #14 COPY OF OPENING STATEMENT OF MR AGIUS SC,

        41       DELIVERED ON 16/1/2006, BARCODED INQ.0001.0001

        42

        43       MR AGIUS:  I call Mr Andrew Lindberg.

        44

        45

        46

        47
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         1       <ANDREW LINDBERG, sworn:                     [10.06am]

         2

         3       <EXAMINATION BY MR AGIUS:

         4

         5       MR AGIUS:   Q.   Mr Lindberg, might we have your full name,

         6       please?

         7       A.   It is Andrew Alexander Lindberg.

         8

         9       Q.   Might we bring up, please, AWB.0086.0234.

        10       Mr Lindberg, we will slowly turn the pages of that document

        11       on the screen before you, and would you confirm that that

        12       is a copy of a letter that you signed and forwarded to the

        13       Independent Inquiry Committee on or about 25 October 2005.

        14       A.   That appears to be the letter.

        15

        16       MR AGIUS:   I tender that, Mr Commissioner.  A copy of it

        17       appears in the Independent Inquiry Committee's report, but,

        18       for ease of reference, we will have it marked as a separate

        19       exhibit.  That is barcoded AWB.0086.0094 through to 0096

        20       inclusive.

        21

        22       EXHIBIT #15 COPY OF LETTER SIGNED BY MR LINDBERG, BARCODED

        23       AWB.0086.0094-0096

        24

        25       MR AGIUS:   Q.   That was a letter that was co-signed by

        26       the chairman, Mr Brendan Stewart?

        27       A.   That is correct.

        28

        29       Q.   I think next I want to deal with statements, or

        30       summaries of statements.  Were you interviewed by

        31       investigators from the IIC, the Independent Inquiry

        32       Committee, on or about 25 February 2005?

        33       A.   I was.

        34

        35       Q.   Have you seen what purports to be a summary of that

        36       interview which was forwarded from the IIC?

        37       A.   I have.

        38

        39       Q.   And have you seen a copy of that summary which

        40       contains, or purports to contain, corrections of the

        41       summary?

        42       A.   I have.

        43

        44       Q.   Can we put up AWB.002.0217.  Mr Lindberg, do you

        45       recognise that as what I will refer to as the red-lined

        46       version, or the corrected version, of a summary of your

        47       interview of 28 February 2005 with the names of the IIC
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         1       investigators deleted?  It should be on your screen.

         2       Perhaps we could slowly turn the pages.  Is Mr Lindberg

         3       able to turn pages himself?  I see that on our computers

         4       nothing is changing.

         5

         6       THE COMMISSIONER:   It is changing on the public view and

         7       on my view.

         8

         9       MR AGIUS:   Q.   Mr Lindberg, are the pages changing on

        10       your screen?

        11       A.   They are.

        12

        13       Q.   Are you able to follow the document and confirm that

        14       that is a copy of your red-lined or corrected statement

        15       with the names of the IIC investigators removed?

        16       A.   It appears to be.

        17

        18       MR AGIUS:   I tender that.

        19

        20       EXHIBIT #16 COPY OF SUMMARY OF INTERVIEW OF 28/2/2000, AS

        21       CORRECTED, BARCODED AWB.0002.0217

        22

        23       THE COMMISSIONER:   It will be noted that that document has

        24       the names of United Nations investigators deleted.  I make

        25       a direction pursuant to section 6D that the names of any

        26       United Nations investigators not be published.

        27

        28       MR AGIUS:   Would you include in that direction,

        29       Mr Commissioner, a direction that their names not be used

        30       during the course of these proceedings?

        31

        32       THE COMMISSIONER:   Yes.

        33

        34       MR AGIUS:   And that nothing which might cause them to be

        35       identified be published?

        36

        37       THE COMMISSIONER:   Yes.  I shall make that order.

        38

        39       MR AGIUS:   Q.   Could we put up, please, AWB.0086.0240.

        40       Mr Lindberg, would you confirm that what you have before

        41       you is a copy of a summary that was provided to you by

        42       investigators of the IIC which purported to be a summary of

        43       what was said during the course of that interview in the

        44       form in which it was prior to the red-lining and the

        45       amendment of that document with the names of the

        46       investigators removed?  In other words, it is the original

        47       version of the IIC summary of your interview?
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         1       A.   It appears to be.

         2

         3       MR AGIUS:   I tender that document.

         4

         5       EXHIBIT #17 COPY OF UNCORRECTED SUMMARY DOCUMENT PROVIDED

         6       BY INVESTIGATORS OF IIC TO MR LINDBERG, BARCODED

         7       AWB.0086.0240

         8

         9       MR AGIUS:   Mr Commissioner, I tender as a confidential

        10       exhibit the unedited versions of each of the last two

        11       exhibits, 16 and 17.  They can be identified as

        12       AWB.0002.0183 and AWB.0086.0011.

        13

        14       EXHIBIT #55C UNEDITED VERSIONS OF EXHIBITS 16 AND 17,

        15       BARCODED AWB.0002.0183 AND AWB.0086.0011.

        16

        17       MR AGIUS:   Q.   Might we bring up, please, document

        18       WST.0001.0032.  Mr Lindberg, would you look at that and

        19       confirm that it is a copy of an unsigned statement provided

        20       to the Commission, said to be a statement of the evidence

        21       which you were in a position to give as at 22 December

        22       2005?

        23       A.   It appears so.

        24

        25       EXHIBIT #18 UNSIGNED STATEMENT OF ANDREW LINDBERG, DATED

        26       22/12/2005, BARCODED WST.0001.0032

        27

        28       MR JUDD:   Commissioner, there were some attachments to

        29       that statement, as I recall, forming part of it.

        30

        31       MR AGIUS:   If there are attachments, we will endeavour to

        32       locate them.

        33

        34       Q.   Mr Lindberg, did you have an opportunity to read that

        35       statement prior to its being forwarded to the Royal

        36       Commission?

        37       A.   I have.

        38

        39       Q.   So you read it in December, before it was sent off to

        40       us?

        41       A.   Yes.

        42

        43       Q.   You understood it was being forwarded to the Royal

        44       Commission as a statement of the evidence that you were

        45       prepared to give as of 22 December 2005?

        46       A.   Yes.

        47
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         1       Q.   Are the contents of that statement true and correct

         2       today?

         3       A.   To the best of my knowledge.

         4

         5       Q.   When did you last read the statement?

         6       A.   I can't recall.

         7

         8       Q.   In the last few days?

         9       A.   Probably.

        10

        11       Q.   And there is nothing in the statement you want to

        12       change or retract?

        13       A.   No.  No.

        14

        15       Q.   Might we bring up, please, WST.0002.0001.  This is a

        16       document entitled "Supplementary Statement A Lindberg".  It

        17       is dated, on its second page, 13 January 2006.  This was a

        18       document received at the Royal Commission after 5pm last

        19       Friday, 13 January 2006.  Can you identify that as a

        20       statement that you made for the purpose of having it

        21       transmitted to the Royal Commission, being a statement of

        22       evidence that you were prepared to give as at last Friday,

        23       13 January?

        24       A.   Yes.

        25

        26       Q.   What do you say about the contents of that statement?

        27       Are the contents true and correct to the best of your

        28       knowledge and belief?

        29       A.   Yes.

        30

        31       EXHIBIT #19 SUPPLEMENTARY STATEMENT OF ANDREW LINDBERG,

        32       DATED 13/1/2006, BARCODED WST.0002.0001

        33

        34       MR AGIUS:   Q.   With that statement there were a quantity

        35       of documents produced which were said to bear either your

        36       handwriting or your secretary's handwriting.  They can be

        37       found between WST.0002.0003 through to and inclusive of

        38       0166.  Mr Lindberg, did you see that compilation of

        39       documents?

        40       A.   I was aware that documents were being compiled.  I saw

        41       some of them, but perhaps not all of them.

        42

        43       Q.   You were aware that they were being compiled on the

        44       basis that they contained either your handwriting or the

        45       handwriting of your secretary?

        46       A.   I think they had been compiled on the basis that this

        47       was information that I was likely to have seen, based on
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         1       either my handwriting or an annotation by my secretary.

         2

         3       MR AGIUS:   Mr Commissioner, I tender that compilation of

         4       documents.

         5

         6       EXHIBIT #20 COMPILATION OF DOCUMENTS CONTAINING EITHER

         7       MR LINDBERG'S HANDWRITING OR HIS SECRETARY'S HANDWRITING,

         8       BARCODED WST.0002.0003-0166

         9

        10       MR AGIUS:   Q.   Might we bring up, please, WST.0002.0167.

        11       Mr Lindberg, are you aware that the Royal Commission wrote

        12       to your solicitors requesting that you respond to a number

        13       of questions?

        14       A.   Yes.

        15

        16       Q.   Is the document that you see in front of you a copy of

        17       the document which includes your answers, to the extent to

        18       which you were able to give them, to the questions that

        19       were asked of you?

        20       A.   Yes.

        21

        22       Q.   Are the answers that you gave, recorded in that

        23       document, true and correct to the best of your knowledge?

        24       A.   Yes.

        25

        26       MR AGIUS:   I tender that, Mr Commissioner.

        27

        28       EXHIBIT #21 DOCUMENT HEADED "QUESTIONS IN RELATION TO

        29       MR LINDBERG", BARCODED WST.0002.0167

        30

        31       MR AGIUS:   Q.   Can I return to exhibit 16.  This is the

        32       red-lined version, or what was said to be the corrected

        33       version, of the summary of the interview that you had with

        34       the IIC investigators on 28 February 2005.  It is

        35       AWB.0002.0217.  Mr Lindberg, that document incorporates

        36       corrections.  May I take it that the corrections which were

        37       incorporated in that document were incorporated on your

        38       instructions?

        39       A.   That document was prepared with the assistance of our

        40       advisers and that is our recollection of the interview.

        41

        42       Q.   And that's your recollection, if one includes the

        43       suggested corrections, of what you were asked and what you

        44       said --

        45       A.   Yes.

        46

        47       Q.   -- during the course of that interview?
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         1       A.   Yes.

         2

         3       Q.   And that document was prepared, and, indeed, was

         4       forwarded to the IIC, was it not --

         5       A.   I understand so.

         6

         7       Q.   -- to enable the IIC to take that document into

         8       account as being what was said to be an accurate record of

         9       what you had said to the IIC investigators?

        10       A.   That is so.

        11

        12       Q.   Mr Lindberg, it is the case, isn't it, that when you

        13       were being interviewed by the IIC investigators you were

        14       not entirely truthful with them?

        15       A.   I disagree.

        16

        17       Q.   Do you say that, to the extent to which that document

        18       represents, bearing in mind it is a corrected document,

        19       your statements, the statements which you made on that

        20       occasion, as incorporated in the document, are true to the

        21       best of your knowledge and belief today?

        22       A.   Not necessarily today, but at the time the statement

        23       was given.

        24

        25       Q.   Do you say that at the time you made those statements

        26       which are recorded in the document you believe you were

        27       giving the truth?

        28       A.   Yes.

        29

        30       Q.   They were given to the best of your knowledge and

        31       belief at the time?

        32       A.   Yes.

        33

        34       Q.   And between then and now something has caused you to

        35       change your mind about some of those statements?

        36       A.   I know more now than I knew then.

        37

        38       Q.   Are you able to indicate which portions of that

        39       document, or the statements made and which are recorded in

        40       that document, which you no longer stand by?

        41       A.   Well, I think what I have attempted to do in the

        42       statements that I have given to this Commission set out our

        43       current state of knowledge, or my current state of

        44       knowledge about these matters.  There are things in those

        45       statements that are not contained in that statement.

        46

        47       Q.   There are things in your statements which were
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         1       forwarded to the Royal Commission and prepared for the

         2       purpose of this inquiry which are not contained in the

         3       statement that you made to the IIC investigators

         4       in February of 2005?

         5       A.   Yes.

         6

         7       Q.   Indeed, there is material in the statements that you

         8       forwarded to this inquiry which is inconsistent with what

         9       you said to the UN investigators?

        10       A.   That may be so.

        11

        12       Q.   Well, have you not been through the allegedly

        13       corrected version of your statements to the IIC

        14       investigators with a view to isolating the material which

        15       you no longer stand by?

        16       A.   Well, I have attempted to assist this Commission by

        17       putting in statements, both in December and in January,

        18       which reflect my current state of knowledge.  I haven't

        19       examined that vis-a-vis the statement in February.

        20

        21       Q.   So you haven't been through the February statement to

        22       see which parts of it you now consider not to be accurate?

        23       A.   No.

        24

        25       Q.   You knew, prior to February 2005, didn't you, that the

        26       United Nations' IIC was conducting an investigation in

        27       relation to the AWB's relationship with the IGB and the

        28       payments of fees by the AWB to Iraq of the nature of

        29       transportation fees and aftersales service fees?

        30       A.   I knew that the IIC was conducting an inquiry in

        31       relation to the Oil-for-Food Program, and that would

        32       include examination of the suppliers.

        33

        34       Q.   And, in particular, the payment of fees by the

        35       suppliers to the Iraqi regime?

        36       A.   Well, that emerged as an issue.

        37

        38       Q.   But before this interview you knew, didn't you, that

        39       the IIC was investigating whether or not any of the

        40       companies that had supplied goods under the Oil-for-Food

        41       Program had acted in breach of the UN sanctions?

        42       A.   My understanding was that they were examining payments

        43       that were made and they were specifically focusing on

        44       transport payments.

        45

        46       Q.   And on the issue of whether or not those payments had

        47       been made in breach of the UN sanctions?
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         1       A.   Yes.

         2

         3       Q.   How long before 28 February 2005 did you have that

         4       knowledge?

         5       A.   What knowledge?

         6

         7       Q.   The knowledge as to the nature of the IIC's

         8       investigation?

         9       A.   Well, I was generally aware of it.  They had published

        10       terms of reference and I was informed about those terms of

        11       reference, and they asked to talk to AWB and we agreed to

        12       talk to them.

        13

        14       Q.   So what's the answer to my question?  How long before

        15       28 February were you aware of the nature of the IIC's

        16       investigation, as you have described it?

        17       A.   Well, I don't know precisely, but --

        18

        19       Q.   Months?

        20       A.   -- prior to it.  I don't know.

        21

        22       Q.   You have no idea?

        23       A.   Well, I can't recall.

        24

        25       Q.   When you became aware of the nature of the IIC's

        26       investigation, did you cause any inquiries to be made

        27       within AWB?

        28       A.   I did cause inquiries to be made, but they were - they

        29       may have preceded the IIC investigation.  They were in

        30       relation to allegations of kickbacks being paid to the

        31       regime.

        32

        33       Q.   So you caused inquiries to be made in relation to

        34       allegations of kickbacks being paid to the regime?

        35       A.   Mmm-hmm.

        36

        37       Q.   When did you cause those inquiries to be made within

        38       the AWB?

        39       A.   Well, in the light of media reports, as I recall,

        40       I asked our legal counsel, Jim Cooper, to institute

        41       inquiries to ascertain whether any of those allegations

        42       could be substantiated.

        43

        44       Q.   Was that a formal investigation that was carried out

        45       by Mr Cooper?

        46       A.   I asked Mr Cooper and Mr Cooper, I understand, got the

        47       assistance of some legal advisers to help him conduct that
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         1       review.

         2

         3       THE COMMISSIONER:   Q.   Was the inquiry to determine

         4       whether they were true or whether they could be

         5       substantiated?  There is a difference.

         6       A.   Well, whether there was any - whether they had any

         7       substance in fact; whether they were true.

         8

         9       MR AGIUS:   Q.   Over what period of time was that inquiry

        10       conducted?

        11       A.   Well, I believe it commenced in mid-2003.

        12

        13       Q.   And when did it conclude?

        14       A.   Well, it concluded in the - it concluded in the

        15       lead-up or as part of the overall inquiry process and, in

        16       fact, it continued through that process.  So I'm not sure

        17       it's accurate to say that it concluded; it undertook

        18       certain investigations and it reported periodically, and it

        19       didn't find any evidence to substantiate the allegations.

        20

        21       Q.   Are you able to tell us what the scope of that inquiry

        22       was --

        23       A.   Well, it was not --

        24

        25       Q.   -- as far as what material did Mr Cooper have access

        26       to in relation to the conduct of that inquiry?

        27       A.   Well, I'm not sure.  I asked him to institute

        28       inquiries, and those inquiries were around the general

        29       allegations of fraud, corruption, secret payments or

        30       inappropriate payments being made, by individuals to Iraq

        31       or from Iraq to individuals within AWB.  It was about fraud

        32       and corruption.

        33

        34       Q.   And inappropriate payments?

        35       A.   Well, payments of the kind that were characterised in

        36       the media as bribes or kickbacks.

        37

        38       Q.   Payments of a kind which would have been breaches of

        39       the UN sanctions?

        40       A.   Well, I don't know - payments of the kind that would

        41       have led to illegality; ie, people taking money.

        42

        43       Q.   What do you mean by "people taking money"?

        44       A.   Bribes - people being paid off.

        45

        46       Q.   Secret commissions or bribes?

        47       A.   Well --
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         1

         2       Q.   Is that what you mean?

         3       A.   Money being paid to people by the company or from them

         4       to people within the company.

         5

         6       Q.   Was the scope of that inquiry broad enough to include

         7       the payment of fees to Iraq or Iraqi agencies or

         8       corporations in breach of the UN sanctions?

         9       A.   I don't know.  We were looking for any evidence that

        10       there had been fraud or corruption on the part of AWB's

        11       employees.

        12

        13       Q.   When you use the words "fraud or corruption", you are

        14       referring to bribes and secret commissions?

        15       A.   Yes.

        16

        17       Q.   But I am asking you a different question.  Was it

        18       broad enough to include whether or not there had been

        19       payments in breach of the UN sanctions - that is, payments

        20       to Iraqi entities, corporations, government

        21       instrumentalities, in breach of the UN sanctions?

        22       A.   I don't know.

        23

        24       THE COMMISSIONER:   Q.   But didn't you ask for the

        25       inquiry?

        26       A.   Yes.

        27

        28       Q.   Well, what did you ask for?

        29       A.   Well, I asked to see whether there was any truth or

        30       there could be any substantiation around the allegations

        31       that were aired in the media, and they were allegations of

        32       fraud, corruption, and of the kind that I have described.

        33

        34       MR AGIUS:   Q.   But there were broader allegations than

        35       that in the media, were there not?  Was there not an

        36       allegation which was being made from the US, at least, that

        37       contract prices for the sale of wheat to Iraq had been

        38       artificially inflated so that money from the escrow account

        39       could be paid to Iraqi instrumentalities?  Was that not the

        40       subject of speculation at least in the media?

        41       A.   Well, I can't recall that.  What I can recall is the

        42       allegations that the US Wheat Associates had raised and had

        43       written to Colin Powell about that were ventilated in the

        44       media.  They were about pay-offs being made, or fraud and

        45       corruption on our part, in relation to our dealings in

        46       Iraq.

        47
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         1       Q.   Look, we can box around about this all day,

         2       Mr Lindberg, but do you not recall yourself defending

         3       allegations that the contract price for the sale of wheat

         4       had been artificially inflated so as to extract money from

         5       the escrow account?

         6       A.   Well, there may have been those allegations.  The

         7       allegations that precipitated the review were the

         8       allegations that I have referred to.

         9

        10       Q.   So did you isolate from the review allegations that

        11       the contract price for wheat had been inflated so as to

        12       extract money from the escrow account --

        13       A.   No.

        14

        15       Q.   -- for it to be passed back to Iraq?

        16       A.   No.

        17

        18       Q.   You didn't isolate that from the review?

        19       A.   No.

        20

        21       Q.   Was that included within the review?

        22       A.   I don't know.

        23

        24       Q.   How can it be that, as a CEO of AWB, in January of

        25       2006, on your oath you can say you do not know the scope of

        26       that inquiry?

        27       A.   I have told you what the scope of the inquiry was:  it

        28       was in response to media allegations that were raised and

        29       it went to the question of fraud and corruption.

        30

        31       THE COMMISSIONER:   Q.   Mr Lindberg, I do not understand

        32       your answers, and I would like you to make them clear to

        33       me.  Are you saying that there was included or excluded

        34       from this inquiry the question of whether or not there had

        35       been payments made by AWB to Iraq or Iraq instrumentalities

        36       in breach of the United Nations sanctions?

        37       A.   It certainly wasn't excluded, Commissioner.

        38

        39       Q.   So I take it it was included?

        40       A.   Well, it certainly wasn't excluded, and you can take

        41       it that it was included, therefore.

        42

        43       MR AGIUS:   Q.   Was your instruction to Mr Cooper one in

        44       writing?

        45       A.   No, I briefed him and he scoped out his inquiry and

        46       commenced his inquiry and reported on it.

        47



            .17/1/06 (8)                610     A A LINDBERG

                            Transcript produced by ComputerReporters

�









         1       Q.   When you briefed him, did you provide him with

         2       documents?

         3       A.   No.  I asked him to review documents.

         4

         5       Q.   Is there any memo which records the nature of the

         6       review that you asked him to undertake?

         7       A.   Not to my knowledge.

         8

         9       Q.   Is there any memo which records what it is that you

        10       said to Mr Cooper that described what it was that you

        11       wanted him to do?

        12       A.   Not to my knowledge.

        13

        14       Q.   So is there any email, is there any written record of

        15       what it was that you asked Mr Cooper to do?

        16       A.   What I asked Mr Cooper to do --

        17

        18       Q.   Could you answer my question?  Is there any written

        19       record of what it was that you asked Mr Cooper to do?

        20       A.   There is.

        21

        22       Q.   In what form is that written record?

        23       A.   That is contained in advice that we gave to the

        24       government about the nature of our inquiries and what those

        25       inquiries had revealed.

        26

        27       Q.   That was in a document that you provided to the

        28       government?

        29       A.   Yes.

        30

        31       Q.   Is there any written record within AWB which sets out

        32       the scope of the inquiry that you asked Mr Cooper to

        33       undertake before he began his inquiry?

        34       A.   I'm not sure.

        35

        36       THE COMMISSIONER:   Q.   You are not suggesting, are you,

        37       that the only document ever produced in relation to this

        38       matter was a report by you to the government?

        39       A.   No.  There was a report by --

        40

        41       Q.   What are the other documents, then?

        42       A.   There were reports given to the board who I had

        43       informed that I had commenced these inquiries in response

        44       to the media allegations and there were reports given to

        45       the board about what those inquiries had found.

        46

        47       MR AGIUS:   Q.   A report to the board?
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         1       A.   A number of reports to the board.

         2

         3       THE COMMISSIONER:   Q.   About the establishment of the

         4       inquiry and about its outcome?

         5       A.   About the establishment of the inquiry and about what

         6       it had uncovered.

         7

         8       MR AGIUS:   Q.   Have those reports been provided to this

         9       inquiry?

        10       A.   I'm not sure.  I don't know.

        11

        12       Q.   Have you any reason to offer as to why it is that they

        13       can't be found amongst any of the material that has been

        14       provided to this inquiry?

        15       A.   Not to my knowledge.

        16

        17       Q.   Have you given any instructions that they be retained

        18       and not provided to this inquiry?

        19       A.   No.

        20

        21       Q.   Are you prepared to make them available to this

        22       inquiry?

        23       A.   Yes.

        24

        25       Q.   Are they within this building?

        26       A.   I don't know.

        27

        28       Q.   Who is it within AWB that has taken responsibility to

        29       oversee the production of documents to the inquiry in

        30       response to notices to produce that have been served on

        31       AWB?

        32       A.   Well, we have had a team of people assisting the

        33       company in responding to the inquiries that we have

        34       received from the Commission.

        35

        36       Q.   Who has taken responsibility for the work of that

        37       team?

        38       A.   Well, I have had an executive, Jill Gillingham,

        39       responsible for working with our people and others to

        40       assemble the required information.

        41

        42       Q.   And who within AWB has been responsible for the giving

        43       of instructions as to which documents will and which

        44       documents will not be provided to this inquiry?

        45       A.   I think they are - I don't think that we have withheld

        46       anything.  There are arguments about what might be

        47       privileged and what might not be, but, to my knowledge,
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         1       we've supplied what we have been requested to supply by

         2       this Commission.

         3

         4       Q.   You have said that you can't think of a reason why it

         5       is that we have not been provided with any of the reports

         6       in relation to Mr Cooper's review, and that you haven't

         7       given any instructions for those reports to be withheld.

         8       A.   Well, when it --

         9

        10       Q.   Who might have given those instructions if you did

        11       not?

        12       A.   Well, I'm not aware of anyone giving those

        13       instructions.  Can I just correct something:  those reports

        14       are reports that were given to the board, and the summary

        15       of those reports is contained in the board minutes.

        16

        17       Q.   There are written reports that were given to the board

        18       which, from time to time, followed the course of

        19       Mr Cooper's investigation?  Is that what you are saying?

        20       A.   No, I am saying that there was advice given to the

        21       board by Mr Cooper and others updating them on both the

        22       scope and the findings of the inquiries that they were

        23       making.

        24

        25       Q.   This was oral advice given to the board?

        26       A.   Yes.

        27

        28       Q.   Was there anything in writing - any memo, any record

        29       made, aside from the board minutes - of the nature of the

        30       conduct of this inquiry?

        31       A.   I'm not sure.

        32

        33       Q.   Have you seen any such document?

        34       A.   Not that I recall.

        35

        36       Q.   So may we say that, to the best of your knowledge,

        37       there is no such record?

        38       A.   Well, I'm unaware of it.  There may be.  I don't know.

        39

        40       Q.   Well, wouldn't you have seen such a document if it

        41       existed?

        42       A.   Not necessarily.  It may well have been something

        43       Mr Cooper prepared.

        44

        45       Q.   And done what with?

        46       A.   I don't know.

        47
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         1       Q.   Let's see if we can summarise what you are saying

         2       about this:  are you saying that there is no written report

         3       of Mr Cooper's investigation, other than what might be

         4       found in the minutes of the board meetings?

         5       A.   I think that's likely to be the case, although I don't

         6       know for sure.

         7

         8       Q.   But, to the best of your knowledge, that's what you

         9       think the situation is?

        10       A.   That's what I think the situation is.

        11

        12       THE COMMISSIONER:   Q.   Why would that be?

        13       A.   Well, it is not - it is not unusual.  There are

        14       investigations taken or inquiries made about a range of

        15       matters from time to time by the company, and they are

        16       reported to the various committees or the board or the

        17       executive, and they are recorded in the minutes.  Sometimes

        18       there are written reports, sometimes there aren't.

        19

        20       Q.   I should have thought matters of importance would be

        21       the subject of board papers delivered to directors in

        22       advance of board meetings so they could consider them.

        23       This, I would have thought, would have been a matter of

        24       importance?

        25       A.   It certainly was a matter of importance.  But this was

        26       an ongoing inquiry and, you know, there is still

        27       information that we are coming to grips with.

        28

        29       Q.   I don't understand that answer.  What information are

        30       you coming to grips with?

        31       A.   Well, as a result of this Commission, there is

        32       additional information, I am sure, that will be made

        33       available, and there may well be information that the

        34       company doesn't have in its possession that has a bearing

        35       on these questions.

        36

        37       MR AGIUS:   Q.   When you spoke to the investigators of the

        38       IIC you said this, at page 7 of the red-lined version.

        39       That would be page 0223.  Can we bring that up, please?  If

        40       we go to the second-last paragraph on that page, which is

        41       numbered 7 at the bottom, the investigator said:

        42

        43            It appeared that AWB had dismissed media

        44            reports that accused the company of

        45            engaging in sanctions busting.

        46

        47       And then a comment is added to the summary in red line:
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         1

         2            [No basis was given for the assumption that

         3            AWB had been dismissive as alleged].  He --

         4

         5       that is the investigator --

         6

         7            then asked Lindberg what actions AWB had

         8            taken to determine if there existed any

         9            truth to these allegations.

        10

        11       And you will see, Mr Lindberg, that the allegation was one

        12       of sanctions busting:

        13

        14            Lindberg said that he had asked Cooper to

        15            conduct a "legal review" and that Cooper

        16            had assembled a team to look into the

        17            matter.  The review, Lindberg said, had

        18            found nothing that would substantiate

        19            claims of fraud or corruption and had

        20            identified no payments to individuals in

        21            the Government of Iraq by AWB or

        22            vice-versa.  Lindberg said that AWB would

        23            "obviously" have been concerned had

        24            Cooper's team uncovered evidence of

        25            improper or unlawful conduct.

        26

        27       There is no reference in your response to this legal review

        28       which was conducted by Cooper being broad enough to cover

        29       that which was asked of you - sanctions busting.  Now, was

        30       Mr Cooper's review broad enough to cover allegations that

        31       had been made in the media that the AWB had engaged in

        32       conduct which was in breach of UN sanctions?

        33       A.   As I said earlier, I'm not sure.  It certainly wasn't

        34       specifically excluded.  What exactly "sanctions busting"

        35       meant, I'm not sure.

        36

        37       Q.   If I asked a 12-year-old what sanctions busting meant

        38       in this context, I am sure I would get the answer "conduct

        39       in breach of the sanctions".  Does that answer not occur to

        40       you as being what is incorporated in the phrase "sanctions

        41       busting"?

        42       A.   That is a general phrase.  What is the specific

        43       conduct?

        44

        45       Q.   Well, was the inquiry conducted by Mr Cooper broad

        46       enough to include covering the allegations that AWB had

        47       engaged in conduct in breach of the UN sanctions?
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         1       A.   Well, I believe it was.

         2

         3       THE COMMISSIONER:   Q.   But you say there is no written

         4       record of what you asked him to do, there is no written

         5       report in reports to the board of the establishment of what

         6       he was asked to do, or of its conduct, or of its outcome,

         7       other than some board minute which might record it; is that

         8       your evidence?

         9       A.   My evidence is that I don't recall there being a

        10       written record of the brief.  There certainly were reports,

        11       oral reports, quite extensive reports given to both the

        12       boards of AWB International and AWB Limited and there were

        13       a number of reports, and the findings of those reports are

        14       recorded in the minutes and the basis of those findings has

        15       been communicated in letters that have been sent to the

        16       government and elsewhere.

        17

        18       Q.   But all of the reports to the two boards you mentioned

        19       were oral; is that right?

        20       A.   To the best of my knowledge, that is so.

        21

        22       MR AGIUS:   Q.   Can you recall whether or not, in the

        23       course of any of these oral reports, anything was said

        24       about whether or not the AWB had engaged in conduct in

        25       breach of the UN sanctions?

        26       A.   I can't recall.  Clearly we found nothing that led us

        27       to believe that we weren't operating through the authorised

        28       process.

        29

        30       Q.   The "authorised process" being the process which --

        31       A.   To get UN approval for contracts into Iraq.

        32

        33       Q.   Well, I don't think there is any doubt, is there, that

        34       the AWB obtained UN approval for its contracts for the sale

        35       of wheat to Iraq.  That was never a matter that was in

        36       doubt, was it?

        37       A.   Sorry, could you repeat that question?

        38

        39       Q.   It was never in doubt that the AWB had obtained UN

        40       approval for the contracts which it had for the sale of

        41       wheat to Iraq?

        42       A.   Well, it was never in doubt in our mind.

        43

        44       Q.   And, no doubt --

        45       A.   But sanctions busting could have meant that they

        46       weren't approved.

        47



            .17/1/06 (8)                616     A A LINDBERG

                            Transcript produced by ComputerReporters

�









         1       Q.   So may we take it that the report concluded that, in

         2       respect of the contracts for the sale of wheat, those

         3       contracts had been approved by the UN?

         4       A.   Yes.

         5

         6       Q.   And that would have been a simple matter of locating

         7       the UN approval in relation to each of the contracts, would

         8       it not?

         9       A.   Well, I'm not sure about that.

        10

        11       Q.   Well, isn't it the fact that the AWB couldn't have

        12       been paid any money out of the escrow account unless the

        13       contracts had been approved?

        14       A.   That is true.

        15

        16       Q.   And so isn't it the case that, at the time, the issue

        17       wasn't whether or not the contracts had been approved by

        18       the UN but whether or not the payments which had been made,

        19       if they had been made by the AWB, were within or without

        20       the sanctions?  Isn't that the issue?

        21       A.   Yes.

        22

        23       Q.   And that was the issue which would have been

        24       understood by the term "sanctions busting", would it not?

        25       A.   Well, sanctions busting, in my mind, meant doing

        26       things not in accordance with the UN approval process.

        27

        28       THE COMMISSIONER:   Q.   Process?

        29       A.   Sorry, sir?

        30

        31       Q.   "Process" did you say?

        32       A.   Yes - in other words, not gaining approval for the

        33       contracts in the required form.

        34

        35       Q.   So you regarded the question of approval as simply a

        36       matter of process?

        37       A.   No - well, it was a process, but the responsibility

        38       for approving contracts lay with the UN, not with the AWB.

        39

        40       Q.   Quite, and you had to submit those contracts for UN

        41       approval?

        42       A.   We did.

        43

        44       Q.   And if you didn't do that you, (a), couldn't export,

        45       and, (b), could not get paid?

        46       A.   Yes, that is so.

        47
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         1       Q.   And, presumably, the contracts you submitted would

         2       reflect the true arrangements that you had; otherwise that

         3       which was being approved would not be an approval of the

         4       true arrangement?

         5       A.   We understood that what - we understood that what was

         6       being approved was in keeping with the UN requirements.

         7

         8       MR AGIUS:   Q.   What do you mean by that answer - you

         9       understood that what was being approved --

        10       A.   Well, that we submitted the contracts in the required

        11       way, in the required form, and they were duly authorised

        12       and executed and paid.

        13

        14       Q.   Mr Lindberg, what we know is that, aside from three

        15       contracts in July of 1999 and one contract in October of

        16       1999, none of the contracts that were submitted to the UN

        17       for approval made any reference of any payment by AWB of

        18       any money to anybody.  Are you aware of that?

        19       A.   Look, I'm not aware of the details of the individual

        20       contracts.  I didn't look at individual contracts.

        21

        22       Q.   Are you aware of that now?

        23       A.   I understood that the contracts contained the term

        24       "CIF FIT" - cost insurance and freight, free in truck, all

        25       governorates Iraq.  That was my understanding of the

        26       contract.

        27

        28       Q.   Do you say that one is to understand within those

        29       words that they incorporate the notion that the AWB would

        30       pay to Iraqi entities from money that it receives from the

        31       escrow account a per tonne dollar rate based upon the

        32       quantity of wheat supplied to Iraq?  Do you say that that

        33       is what the UN was expected to understand from the term

        34       "CIF free in truck to all governorates in Iraq"?

        35       A.   Well, that was my understanding.

        36

        37       Q.   Where did you gain that understanding?

        38       A.   Well, as I said in my statements to the Commission,

        39       I became aware that there was trucking involved in Iraq;

        40       that trucking was a component of the contract; and that

        41       that trucking was approved as part of the contract process

        42       by the UN and that this term was used.

        43

        44       Q.   Where did you get that understanding?

        45       A.   I got that understanding from - I got that

        46       understanding progressively.  I knew that there was

        47       trucking occurring; I knew that there was inland transport;
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         1       and I knew, progressively in dealing with the Volcker

         2       Inquiry and as a result of the legal review, that this was

         3       the basis upon which contracts went forward.

         4

         5       Q.   Did you know about it before the Volcker Inquiry?

         6       A.   I knew that there was trucking.  I didn't know -

         7       I didn't know until Cooper really had instituted his review

         8       the specifics of the contracts.

         9

        10       Q.   So you knew the specifics of the contracts during the

        11       course of Cooper's legal review?

        12       A.   Well, I became - I certainly - yes.  I certainly

        13       became more knowledgeable about them.  I was aware that

        14       there was trucking occurring and I was aware that there

        15       were fees being built into the contract price and those

        16       fees were paid.

        17

        18       Q.   Did you become aware that there was a 10 per cent fee

        19       that was added to the contract price from November 2000, in

        20       addition to the trucking fee?

        21       A.   No, not at the time.  I only became aware of that as a

        22       result of the Volcker Inquiry and in preparation for this

        23       Commission.

        24

        25       Q.   So you did not become aware of that as a result of

        26       Mr Cooper's review?

        27       A.   No.

        28

        29       Q.   Mr Cooper's review, then, did not reveal the fact

        30       that, for contracts from November 2000, the AWB had agreed

        31       to an IGB requirement that the contract price be inflated

        32       by 10 per cent?

        33       A.   When I became aware of this allegation, really, from

        34       the Volcker Inquiry, I asked that forensic accountants be

        35       engaged to see whether they could identify any payments

        36       characterised in that way - was there something that was

        37       there?  And their report did not identify that.

        38

        39       Q.   So may we take it that Mr Cooper's review did not

        40       reveal the fact that, for contracts from November 2000, the

        41       AWB had agreed to an IGB requirement that the contract

        42       price be inflated by 10 per cent?

        43       A.   Well, I was certainly not aware of that.  As I said,

        44       I became aware of that as part of the Volcker process and

        45       in the lead-up to this inquiry.

        46

        47       THE COMMISSIONER:   Q.   So that's 2005 you became aware of
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         1       that, not 2001 or 2002 or 2003 or 2004?

         2       A.   No, 2005, and that is contained in my statement

         3       of January 2006.

         4

         5       Q.   Did you know it in December 2005?

         6       A.   By then Volcker had reported and that was a matter

         7       that they talked about.  I did not know it until we

         8       reviewed information for the purposes of this inquiry.

         9       That is when I became aware of the 10 per cent.

        10

        11       Q.   That review must have taken place between Christmas

        12       day and today?

        13       A.   Well, there was, obviously, a lot of information that

        14       this Commission properly required and we set about

        15       assembling it and providing it and, as part of that,

        16       I sought advice from the people assembling it about what it

        17       demonstrated, and that was one of the things that it

        18       demonstrated.

        19

        20       MR AGIUS:   Q.   Were you surprised that Mr Cooper's review

        21       hadn't revealed that?

        22       A.   Not particularly because, again, I had asked the

        23       accountants to review all the payments and they did not

        24       find any payments that were characterised in that way, so

        25       it wasn't surprising.

        26

        27       Q.   It wasn't surprising that Mr Cooper's review had not

        28       revealed the fact that the price of wheat as disclosed in

        29       the contracts included a 10 per cent inflation figure?

        30       A.   Mr Cooper's review was looking at these initial

        31       allegations, as I said, and was looking at the contracts,

        32       and then I asked for the payments to be looked at, and

        33       those inquiries didn't reveal the 10 per cent.  That only

        34       came to my knowledge as a result of the preparation for

        35       this inquiry and I only became aware of the 10 per cent

        36       issue as a result of the Volcker Inquiry.

        37

        38       Q.   In early 2003 questions were raised about two

        39       contracts, each for 500,000 tonnes of wheat, and the extent

        40       to which the price per tonne disclosed in those contracts

        41       was an accurate price reflecting the true cost of the

        42       wheat.  You were aware of that, weren't you?

        43       A.   I'm not sure what you are referring to.

        44

        45       Q.   These are the two contracts in respect of the sale of

        46       a million tonnes of wheat for which you claimed credit at

        47       the end of 2002; does that help you?
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         1       A.   I don't know what you mean by "claimed credit".

         2

         3       Q.   Did you not return - indeed, did you not have a

         4       statement issued, even whilst you were in Iraq, announcing

         5       the fact that you had been able to negotiate the sale of a

         6       further million tonnes of wheat with the Iraqis?

         7       A.   Yes.

         8

         9       Q.   That's what I mean by your claiming credit for the

        10       sale.

        11       A.   Well, new sales were put on.  The details of those

        12       sales I was not familiar with.

        13

        14       Q.   You were aware of the dollar price per tonne that had

        15       been agreed for that million tonnes, were you not?

        16       A.   I can't recall.  I'm not sure.  You know, it may have

        17       come to me.  That's not something I spent time dwelling on.

        18

        19       Q.   Didn't you negotiate those contracts?

        20       A.   No, not at all.

        21

        22       Q.   Did you have anything to do with the negotiation of

        23       those contracts?

        24       A.   No.

        25

        26       Q.   Nothing at all?

        27       A.   No, except - except to create an environment where

        28       commitments were made and then they were negotiated with

        29       the sales team.  I had nothing to do with negotiating

        30       contracts.

        31

        32       Q.   Did you learn that a million tonnes of wheat had been

        33       negotiated as having been sold to the Iraqis?

        34       A.   Yes.

        35

        36       Q.   And did you learn what the contract price was?

        37       A.   Well, look, it may have been communicated to me.  I

        38       can't recall.  It may well have.

        39

        40       Q.   It is most likely that it was?

        41       A.   Well, it may well have.

        42

        43       Q.   And were there not questions raised in early 2003 in

        44       the media concerning the issue as to whether or not those

        45       prices were valid?

        46       A.   Well, there may have been.  As I say, these things are

        47       negotiated between the parties and approved through the
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         1       process, and if the UN Oil-for-Food Program was still

         2       extant at that time, I assume it would have been approved

         3       through that process.

         4

         5       Q.   Mr Lindberg, did you not meet with Minister Downer on

         6       the very issue of the allegations that were being made

         7       about AWB's contractual relationships with the IGB?

         8       A.   I met with Minister Downer on a number of occasions,

         9       but not specifically.  I mean, the question of our business

        10       in Iraq may have been discussed but not specifically about

        11       individual contracts.

        12

        13       Q.   Did you not meet with the minister after you had

        14       received from the Volcker Inquiry an indication of what the

        15       likely findings were going to be concerning the AWB's

        16       relationship with Iraq?

        17       A.   Yes, I recall that.

        18

        19       Q.   And as at that time you can't deny, can you, that

        20       central to the allegations that were being made was an

        21       allegation that the AWB had deliberately inflated the price

        22       of wheat that it sold to Iraq?  You cannot deny that, can

        23       you?

        24

        25       MR JUDD:   Commissioner, my friend I think is a year out.

        26       He is speaking of early 2003, and if the conversation he is

        27       concerned about follows the Volcker Inquiry and perhaps

        28       allegations or report, that must be 2004.

        29

        30       THE COMMISSIONER:   2005.

        31

        32       MR JUDD:   2005, yes.

        33

        34       THE COMMISSIONER:   Yes.  Yes, Mr Agius?

        35

        36       MR AGIUS:   Q.   Let me come at it this way:  you were

        37       aware, as long ago as 2003, that questions were being asked

        38       in the media on the issue of whether or not the AWB had

        39       inflated its price?

        40       A.   I was aware as early as 2003 that there were questions

        41       asked about payments being made to the family of Saddam

        42       Hussein by AWB to gain business and there were questions of

        43       fraud and corruption, and they were the issues that we

        44       inquired into.

        45

        46       Q.   Do you say that you were not aware, in early 2003,

        47       that questions were being asked as to whether or not the
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         1       price at which the contracts disclosed AWB were selling

         2       wheat to Iraq was a valid price?

         3       A.   Well, that may have been the case.  I can't recall.

         4       That may have been the case.

         5

         6       Q.   So then as much as two years before the Volcker

         7       Inquiry reported you were aware of questions being raised

         8       about the propriety of the AWB's relationship with the IGB.

         9       A.   Well, about - as I say, about the issues that I have

        10       talked about and perhaps the issues that you have raised.

        11

        12       Q.   Did Mr Cooper have access to the email records of the

        13       AWB?

        14       A.   I don't know.

        15

        16       Q.   Do you know what the scope of his inquiry was, in

        17       terms of his access to documents within AWB?

        18       A.   No, that was a matter that he determined.

        19

        20       Q.   Did he report on what the scope of his inquiry was?

        21       A.   Well, as I say, his inquiry was looking for evidence

        22       or information going to the questions that I have

        23       discussed.

        24

        25       Q.   In November 2000, at the time the first contract which

        26       included the additional 10 per cent was being negotiated,

        27       what position did Sarah Scales hold?

        28       A.   November 2000?  I believe she would have been the

        29       manager of the national pool or general manager,

        30       international at that time.

        31

        32       Q.   She was the pool manager?

        33       A.   Yes.

        34

        35       Q.   And what position did Charles Stott hold?  Was he the

        36       international market general manager?

        37       A.   He was, but my recollection is that he was appointed

        38       in mid to late 2000, and by the end of 2001 he had moved on

        39       to other duties.

        40

        41       Q.   Did they report to you in November 2000?

        42       A.   In November 2000, Sarah Scales would have reported to

        43       me directly; Charles Stott would have reported to Tim

        44       Goodacre, I believe.

        45

        46       Q.   In November 2000 did either Ms Scales or Mr Stott

        47       report to you that 10 per cent was going to be added to the
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         1       price of wheat --

         2       A.   Not to my knowledge.

         3

         4       Q.   -- which was to be included in the trucking fee?

         5       A.   Not to my knowledge.

         6

         7       Q.   Did you, prior to your meeting with the IIC

         8       investigators, conduct any inquiries of your own?

         9       A.   In relation to the 10 per cent?

        10

        11       Q.   In relation to the trucking fee?

        12       A.   Well, again, Jim Cooper, as part of his process,

        13       talked to a number of members of staff.

        14

        15       Q.   About the trucking fee?

        16       A.   About the trucking fees - I believe.

        17

        18       Q.   What did he tell you about his inquiries concerning

        19       the trucking fees?

        20       A.   Well, I can't recall, but there was no mention of

        21       10 per cent.

        22

        23       Q.   What did he tell you about the trucking fee?

        24       A.   The trucking fees - my recollection is that the

        25       trucking fees were incorporated into the contract.

        26

        27       Q.   And were paid to whom?

        28       A.   Were paid to - were paid to the trucking company.

        29

        30       Q.   And when did he tell you this?

        31       A.   That would have been after his inquiries had

        32       commenced, so it would have been some time in 2004, I

        33       imagine, but I can't be sure.

        34

        35       Q.   When did you first learn that the trucking fees had

        36       been incorporated into the contract?

        37       A.   Well, as I say, I was aware generally that trucking

        38       was an element of the contracts in Iraq from early 2000.

        39       The specifics - ie, that we used a trucking company - my

        40       earliest recollection, and I can't be sure, would have been

        41       the lead-up to the trip to Baghdad.

        42

        43       THE COMMISSIONER:   Q.   In which year?

        44       A.   That would have been 2000 - excuse me, sorry, August

        45       2002.

        46

        47       MR AGIUS:   Q.   So do you say that between November and
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         1       the publication of the Volcker Report you had no knowledge

         2       that 10 per cent had been added to the agreed price for the

         3       sale of wheat and incorporated into the contracts that AWB

         4       had with the IGB?

         5       A.   Yes.  That's my understanding.  Yes.

         6

         7       Q.   How could that be?  How could it be that the CEO would

         8       not know such a matter?

         9       A.   These were individual contract detail matters.  That

        10       was not my responsibility.  The contracts were negotiated.

        11       They went through an approval process.  I believed they

        12       were in accordance with the requirements.  Nothing was

        13       brought to my attention to say otherwise, and I didn't

        14       delve into the detail.

        15

        16       Q.   What does that say about the internal corporate

        17       governance of the AWB during that period?

        18       A.   I don't think it necessarily says anything.

        19

        20       Q.   Do you agree that it was inappropriate for the AWB to

        21       have agreed to a term which required it to inflate the

        22       price in the contract and to then incorporate that

        23       10 per cent in the trucking fee?

        24       A.   No doubt the Commission will call witnesses that will

        25       talk to that point.  My understanding, in preparing for

        26       this Commission, is that people believed the Iraqis when

        27       they said it had UN approval.  Had I known that at the

        28       time, I would have asked that it be checked.

        29

        30       Q.   How can it be that nobody at AWB ever checked that

        31       matter with the UN?

        32       A.   I don't know.

        33

        34       Q.   Haven't you had inquiries made about that?

        35       A.   I don't know.  Perhaps they did.  Others will have to

        36       give their knowledge.  That is my knowledge.

        37

        38       Q.   When you read the Volcker Report, did you not, having

        39       read Mr Volcker's conclusions or the conclusions of the

        40       committee, undertake inquiries to find out whether or not

        41       there was evidence within AWB records?

        42       A.   As I said, in the process of the Volcker committee

        43       there was comment about aftersales service fees.  I asked

        44       Jim, who worked with Ferrier Hodgson, to review all the

        45       payments.  They found no evidence of payments being made by

        46       AWB so characterised.  Now --

        47
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         1       THE COMMISSIONER:   Q.   You mean it wasn't shown as an

         2       excess 10 per cent?

         3       A.   Well, they reported that --

         4

         5       Q.   -- or aftersales service fees?

         6       A.   Well, that there were no payments characterised in

         7       that way.  There were inland transport payments, but no

         8       10 per cent service fee payments.

         9

        10       MR AGIUS:   Q.   This was from a review of the accounts of

        11       the AWB, was it?

        12       A.   From a review of the payment - the transaction payment

        13       records.

        14

        15       Q.   And the accounts?

        16       A.   Well, I mean - well, that's right, the individual

        17       accounts.  Yes.

        18

        19       Q.   So, if the 10 per cent had been hidden in the trucking

        20       fee, that review would never have revealed that; is that

        21       right?

        22       A.   I'm not sure.  I don't know.  I don't know how it was

        23       characterised.

        24

        25       Q.   Do you know that Volcker reported that that was one of

        26       the methods of payment of the 10 per cent?

        27       A.   Well, we see that now.

        28

        29       Q.   Well, we saw that when we read his report in October,

        30       didn't we - more importantly, didn't you?

        31       A.   Well, as I said, we found no evidence of that.  That's

        32       why we asked for the matter to be reviewed, and, in the

        33       preparation for this review, there was new information.

        34

        35       Q.   When you had that matter reviewed after you read the

        36       Volcker Report and you discovered, then, for the first

        37       time, that the 10 per cent had been included in the

        38       contracts, or may have been included in the contracts, did

        39       you speak to any of the staff?

        40       A.   That was in the - that was as part of the preparation

        41       for this inquiry, and I didn't believe it was appropriate

        42       for me to talk to staff as I was a witness in this inquiry.

        43

        44       Q.   You didn't believe it was appropriate for you, as CEO

        45       of the AWB, to discover whether or not the AWB had in fact

        46       inflated contracts by 10 per cent?

        47       A.   Well, that is something that I'm sure will be
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         1       traversed by this inquiry.

         2

         3       Q.   No, would you answer my question?  You didn't believe

         4       it was appropriate for you to investigate that matter

         5       yourself, as CEO of the AWB?

         6       A.   I believed that that matter would be the subject of

         7       this inquiry.  My state of knowledge about that matter has

         8       been given to this Commission in my statement and through

         9       the answers to questions today.  I didn't think it was

        10       appropriate for me, at that time, knowing that statements

        11       were being produced for the assistance of this Commission,

        12       and these would be matters that this Commission would

        13       traverse.

        14

        15       THE COMMISSIONER:   Q.   Mr Lindberg, if what you have said

        16       is so, you didn't know about this 10 per cent excess

        17       payment when you gave this Commission your statement on

        18       23 December 2005, but you did know about it when you gave

        19       us the supplementary statement last Friday, 13 January.

        20       When did you first learn of this excess 10 per cent payment

        21       having been made by AWB, apart from the fact that it is

        22       referred to as a probability in the Volcker Report?

        23       A.   I can't be precise about the date, Commissioner.

        24

        25       Q.   Sometime between 23 December and 13 January?

        26       A.   Yes.  And what was --

        27

        28       Q.   That's only two weeks ago.  Just think.  I would like

        29       to know from you when you say you first learned of this?

        30       A.   I can't precisely recall.  I believe it is likely that

        31       it was in that period.

        32

        33       Q.   I want you to be very clear about this, so take your

        34       time.  I will take a brief adjournment and you can give me

        35       your answer after the adjournment.  We will adjourn for

        36       10 minutes.

        37

        38       SHORT ADJOURNMENT

        39

        40       THE COMMISSIONER:   Q.   What is your answer to the

        41       question, Mr Lindberg?

        42       A.   Well, I can't be sure, Commissioner, because it was

        43       always intended that there would be a further statement,

        44       and I'm not sure exactly when the people assisting me were

        45       in a position to take me through the information that they

        46       had assembled.  It would have been late December or

        47       early January, but I can't be precise about the date.
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         1

         2       MR AGIUS:   Q.   What was it you saw that informed you that

         3       the IGB imposed an additional 10 per cent service fee on

         4       the total contract price?

         5       A.   Well, there was a document that the people assisting

         6       showed me which was an email, or a trip report,

         7       from February 2001 from certain AWB employees that referred

         8       to the 10 per cent.

         9

        10       Q.   Is that all you have seen to inform you of that?

        11       A.   That's certainly the document.  I can't be sure

        12       whether there was other information, but that was the

        13       document that I saw.

        14

        15       Q.   Had those trip reports been made available to

        16       Mr Cooper for the purpose of his investigation?

        17       A.   I'm not sure.

        18

        19       Q.   Have you made inquiry?

        20       A.   No.

        21

        22       Q.   Have you got cause for concern as to the thoroughness

        23       of Mr Cooper's report, knowing what you now know?

        24       A.   Well, I think we are all wiser with hindsight.  The

        25       issue that we were looking at at the time was the issue

        26       that I have talked about.  In the post-Volcker environment,

        27       there was an issue about the 10 per cent and I have

        28       explained my state of knowledge about that.

        29

        30       Q.   What's the answer to my question:  have you got

        31       concern as to the thoroughness of Mr Cooper's report,

        32       knowing what you now know?

        33       A.   Well, Mr Cooper's report was there to deal with

        34       another matter.  I think the question of the surcharge

        35       clearly bears on the question of inland trucking.

        36

        37       Q.   And Mr Cooper's report was meant to deal with, was it

        38       not, an issue which included breach of UN sanctions?

        39       A.   I can't say what Mr Cooper's report looked at, or what

        40       information they accessed.  He had people reviewing

        41       material.  I don't know what material was reviewed.

        42

        43       Q.   Mr Lindberg, we have reviewed the two volumes of

        44       minutes of board meetings that have been provided to this

        45       inquiry and there is no reference in any one of those board

        46       meetings to any report by Mr Cooper of the results of any

        47       inquiry that he conducted.  Now, does that mean that he
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         1       never reported to the board; that, if he did report to the

         2       board, no minute was taken of it; or, that the relevant

         3       minutes have yet to be produced to this inquiry; or is

         4       there some other explanation than that?

         5       A.   All I know is - all I can inform the Commission is

         6       that he did report to the board.  There are board minutes

         7       to that effect.  I'm not sure whether the inquiry has those

         8       or not, but they are there and they can be made available.

         9

        10       Q.   Can you cause an inquiry to be made of the AWB in an

        11       effort to identify the relevant board minutes?

        12       A.   Did I cause?

        13

        14       Q.   Can you?  Can you do that between now and 2 o'clock?

        15       A.   Yes, I can.  Yes, I can.

        16

        17       THE COMMISSIONER:   Q.   Mr Agius said between now and

        18       2 o'clock.  You may not have heard that.

        19       A.   Well, as soon as possible.  I can certainly ask for it

        20       to occur during the break.

        21

        22       Q.   I will take it that you are now asking those who are

        23       in this room who are assisting you to do that between now

        24       and 2 o'clock?

        25       A.   Yes, I am, sir.

        26

        27       MR AGIUS:   Q.   Can I ask you, over what period of time

        28       was Mr Cooper conducting his inquiry?  Can you put a

        29       beginning and end on it, approximately?

        30       A.   It began in mid- to late 2003 and ran through 2004.

        31

        32       THE COMMISSIONER:   Q.   Mr Lindberg, after you read the

        33       Volcker Inquiry, which, plainly enough, referred to the

        34       10 per cent additional charge, did you or anybody else make

        35       a report to the board about that matter - that is, since

        36       27 October 2005?

        37       A.   I'm not sure, but I do know that I had no knowledge of

        38       the 10 per cent at that time and that the inquiries that

        39       had been instituted had not shown that to be the case, that

        40       it existed.

        41

        42       Q.   But you read the Volcker Report in draft form before

        43       27 October; you responded with a letter of 25 October?

        44       A.   Mmm-hmm.

        45

        46       Q.   You saw the final report, I take it, on or about 27 or

        47       28 October.  You then knew that Mr Volcker and his
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         1       committee had found that there had been a likely payment of

         2       this additional 10 per cent?

         3       A.   Mmm-hmm.

         4

         5       Q.   Did you do anything about that?  Did you report to the

         6       board?  Did the board ask questions about it?

         7       A.   I can't recall - not specifically about the

         8       10 per cent.

         9

        10       Q.   We are talking about the last two or three months;

        11       we're not talking about a long period of time.

        12       A.   Yes, but not specifically about the 10 per cent.

        13       Certainly about the Volcker Report and then, of course,

        14       this inquiry and the preparations that would need to be

        15       made to assist it, and that led to, you know, a wide review

        16       of all documents that may be in our possession, including

        17       reconstructing files from archives, and the like, which has

        18       been very extensive and may well be ongoing.

        19

        20       MR AGIUS:   Q.   You didn't address this 10 per cent issue

        21       in your letter of 25 October 2005; is that right?

        22       A.   Yes, that is so.

        23

        24       Q.   Why not?

        25       A.   I didn't - well, I had no knowledge of it at that

        26       time.

        27

        28       Q.   But the allegation had been made, and you had seen the

        29       draft report?

        30       A.   Well, as I said, I had no knowledge of it.

        31

        32       Q.   Wouldn't you have had reason to investigate the

        33       10 per cent issue before you wrote the letter of 25 October

        34       2005?

        35       A.   Well, as I say, the time frames of responding to the

        36       Volcker Report were short.  We replied on the basis of our

        37       knowledge at the time.

        38

        39       THE COMMISSIONER:   Q.   Were you assisted in drafting your

        40       letter of 25 October by Mr Cooper?

        41       A.   Sorry, Commissioner?

        42

        43       Q.   Were you assisted in drafting your letter of

        44       25 October by Mr Cooper?

        45       A.   Certainly I was assisted by the legal team and the

        46       advisers.  I'm not sure as to the specific input of

        47       Mr Cooper, but I believe he would have been involved in
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         1       some way, but I can't say for sure.

         2

         3       MR JUDD:   Commissioner, might I be permitted to interrupt

         4       only to suggest to my friend that, when he is dealing with

         5       the letter of 25 October and formulating the question which

         6       he did, he look at the first paragraph on page 4.

         7

         8       THE COMMISSIONER:   Thank you.

         9

        10       MR AGIUS:   Q.   I am grateful to my friend for that.  You

        11       said in your letter - this is on page 0237:

        12

        13            No-one ever suggested to AWB that the

        14            trucking fees included aftersales service

        15            fees and AWB never paid fees characterised

        16            in that way.

        17

        18       What inquiries did you make to enable you to make those

        19       statements in your letter to the IIC?

        20       A.   Well, again, that would be based on the information

        21       that I had available to me at the time, and that was based

        22       on the information that had come to light from the Cooper

        23       inquiries and from the payment review.

        24

        25       Q.   What payment review?

        26       A.   The payment review that was conducted by the - by

        27       Ferrier Hodgson.

        28

        29       Q.   So are you saying that the Cooper inquiries were

        30       sufficiently broad in scope to have discovered, in your

        31       view, whether or not the AWB ever paid amounts of money on

        32       account of aftersales service?

        33       A.   What I say is that Ferrier Hodgson conducted a payment

        34       review as part of that process.  That found no evidence of

        35       payments characterised in that way, and to my knowledge at

        36       the time - and the board's knowledge - no-one had said

        37       that.

        38

        39       Q.   No-one had said what?

        40       A.   No-one had said to us, independently of the Volcker

        41       findings, that the 10 per cent was occurring.

        42

        43       Q.   Do you know that, as at November 2000, both Ms Scales

        44       and Mr Stott were aware of the 10 per cent aftersales

        45       service fee?

        46       A.   Well, I'm not aware of that.

        47
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         1       Q.   From February of 2003 Ms Scales and Mr Stott reported

         2       directly to you, did they not?

         3       A.   That's the case.

         4

         5       Q.   In February of 2003 Sarah Scales was the general

         6       manager, national pool, AWBI; is that right?

         7       A.   I believe that to be the case.

         8

         9       Q.   Mr Stott was the general manager, rural services,

        10       from October 2002 to September 2003?

        11       A.   I believe that to be the case.

        12

        13       Q.   Prior to that he had a role in international sales and

        14       marketing?

        15       A.   That's right.

        16

        17       Q.   Do you say that, having read the Volcker Report in

        18       draft about this 10 per cent aftersales service fee, you

        19       never went to those two managers and asked them whether

        20       they knew anything about it?

        21       A.   No.  Well, as I said, that matter came to light late

        22       in the piece.  The issue that we were responding to was the

        23       Volcker inquiries, which changed over time, but about

        24       inland trucking.

        25

        26       Q.   I will ask you again.  Do you say that, having read

        27       the Volcker Report in draft about this 10 per cent

        28       aftersales service fee, you never went to those two

        29       managers and asked them whether they knew anything about

        30       it?

        31       A.   No.

        32

        33       THE COMMISSIONER:   Q.   Why not?

        34       A.   Well, as I say, again, we were engaged in a new

        35       process of preparing for this inquiry.

        36

        37       MR AGIUS:   Q.   This inquiry hadn't been announced

        38       in October 2005.

        39       A.   The report from the Volcker committee was handed down

        40       in October 2005.  We were responding to that.  We had no

        41       evidence that there was a 10 per cent surcharge

        42       characterised in that way and I had no knowledge of the

        43       matters you are putting to me back in 2000, that these

        44       executives were aware of it.  I was not aware of that.  So

        45       there was no - in my view, there was no reason to do that.

        46

        47       Q.   Why not ask them?
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         1       A.   Well, I acted on the assumption they would tell me if

         2       I needed to know.

         3

         4       Q.   Did you ask them to tell you?

         5       A.   I asked my senior executives, including Sarah Scales

         6       and Charles Stott and others, as part of the Volcker

         7       process, whether they were aware that - and this was when

         8       Alia was characterised as a front company - that Alia was a

         9       front company and that money that we paid to Alia was being

        10       paid to the government of Iraq.

        11

        12       Q.   So you asked them that question?

        13       A.   I asked them that question.  Now, that was in the

        14       process of dealing with the Volcker Inquiry and prior to

        15       seeing Mr Volcker, and that was their knowledge, their

        16       responses to me, and that was the knowledge that I had and

        17       the board had.

        18

        19       THE COMMISSIONER:   Q.   Is this pre February 2005 or

        20       pre October 2005?

        21       A.   That would have been in the lead-up to the

        22       finalisation of the Volcker Report.

        23

        24       Q.   So it is October 2005?

        25       A.   Yes.

        26

        27       MR AGIUS:   Q.   You asked them that - whether Alia was a

        28       front company, whether they were aware that Alia was a

        29       front company and whether money that was paid to Alia was

        30       being paid to the government of Iraq?

        31       A.   In breach of the sanctions, I think was the question

        32       I put to them.

        33

        34       Q.   And what was their response?

        35       A.   "No", "No, we are not aware of it".

        36

        37       Q.   Did you ask them whether or not AWB had been paying a

        38       10 per cent aftersales service fee?

        39       A.   No, I didn't.

        40

        41       Q.   Why not?

        42       A.   As I said, I had no information at the time, based on

        43       the review that was being conducted, that payments had been

        44       made of that kind.

        45

        46       Q.   Did you have information that Alia was a front

        47       company?
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         1       A.   No.

         2

         3       Q.   Did you have information that money that was being

         4       paid to Alia was being paid to the government of Iraq --

         5       A.   No.

         6

         7       Q.   -- when you asked those questions of your senior

         8       managers?

         9       A.   No, I didn't.

        10

        11       Q.   You say you had no information that AWB was paying an

        12       aftersales service fee?

        13       A.   No.

        14

        15       Q.   Why didn't you ask them that question as a means of

        16       gaining information?

        17       A.   Well, I didn't.

        18

        19       Q.   And they never volunteered it?

        20       A.   Well, it didn't occur to me to ask, no.

        21

        22       Q.   Did you discuss with them the fact that you were

        23       preparing a response to the draft report of the Volcker

        24       Inquiry?

        25       A.   I think they were aware of that.

        26

        27       Q.   Did you discuss with them that this had ramifications

        28       for the AWB and that you should make the best response that

        29       you possibly could?

        30       A.   I prepared - they were aware that there was a report -

        31       that we were responding to it.  We responded to it on the

        32       basis of the knowledge that we had at the time.

        33

        34       Q.   Who is "we"?

        35       A.   That is me and the board, based on the information

        36       that I had gleaned from the executives about the focus of

        37       the Volcker Inquiry, which seemed to me to be about inland

        38       trucking, Alia being a front company, which came as a

        39       surprise to us, and money being paid to the government of

        40       Iraq in breach of the sanctions.

        41

        42       Q.   The allegation made in the draft report that contracts

        43       had been inflated by 10 per cent because of a direction

        44       from the Iraq regime was not something that was of

        45       significance to you?

        46       A.   Well, as I say, we had made inquiries and we found no

        47       evidence of that and no-one told me.
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         1

         2       Q.   When did you make those inquiries?

         3       A.   They were the inquiries that were made by Ferrier

         4       Hodgson.

         5

         6       Q.   And were they made between your reading of the draft

         7       report and your writing of the letter of 25 October?

         8       A.   I can't recall when they were made, but they were

         9       made.

        10

        11       Q.   When was Ferrier Hodgson first briefed to undertake

        12       those inquiries?

        13       A.   I can't recall the specific date.  I don't - I can't

        14       recall, I don't know.

        15

        16       Q.   You can't recall whether it was before or after you

        17       read the draft report?

        18       A.   I can't recall.

        19

        20       Q.   You can't recall whether it was before or after you

        21       signed the letter of 25 October?

        22       A.   Well, I believe it was before that, because I refer to

        23       that in that letter - ie, that we hadn't found any evidence

        24       of that.

        25

        26       THE COMMISSIONER:   Q.   Did you show the draft report to

        27       Mr Stott or Ms Scales?

        28       A.   I don't believe so.

        29

        30       Q.   Did you show it to any senior executives, or just the

        31       board?

        32       A.   I'm not sure - perhaps Mr Cooper.

        33

        34       MR AGIUS:   Q.   Do you think it likely that Mr Cooper or

        35       the legal branch would have seen the draft report, given

        36       that they assisted you in some way to write your letter of

        37       25 October 2005?

        38       A.   Well, they may have had some input.

        39

        40       Q.   Is it likely that they would have seen the draft

        41       report?

        42       A.   It is likely.

        43

        44       Q.   Is it likely that Mr Stott and Ms Scales would have

        45       seen the draft report?

        46       A.   I don't know.  It was - I don't know.

        47
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         1       Q.   Was it circularised amongst your senior management by

         2       you?

         3       A.   I can't recall.  I don't know.

         4

         5       Q.   What about your letter of 25 October 2005?  Did you

         6       circularise that amongst your senior managers before you

         7       signed it?

         8       A.   I can't recall.

         9

        10       THE COMMISSIONER:   Q.   Didn't you ask your senior

        11       managers to look at a draft of it and tell you if there was

        12       anything in there which was factually incorrect?

        13       A.   Look, I'm not sure.

        14

        15       MR AGIUS:   Q.   Who were the members of Mr Cooper's team

        16       that conducted this legal review?

        17       A.   Well, he would have been assisted by our in-house

        18       lawyers and external lawyers.

        19

        20       Q.   Who are your in-house lawyers?

        21       A.   Well, I believe - and I can't be - I believe it would

        22       have been Rosemary Peavey and perhaps Jess Lyons.  I can't

        23       be sure of that.  I mean, they were people that reported to

        24       Jim.  How he resourced it I wasn't quite sure, but there

        25       were people within the company and people from outside the

        26       company.

        27

        28       Q.   Who were the outside lawyers?

        29       A.   Well, there was Chris Quennell.

        30

        31       Q.   From which firm?

        32       A.   I think it may be Blake Dawson.  I'm not sure.  We can

        33       check.

        34

        35       THE COMMISSIONER:   Q.   Mr Lindberg, do you have an

        36       executive leadership group?

        37       A.   We do.

        38

        39       Q.   Who is on that?

        40       A.   The people that report directly to me.

        41

        42       Q.   Which is Mr Stott?

        43       A.   Mr Stott, Ms Scales, Mr Geary.

        44

        45       Q.   Ms Gillingham?

        46       A.   Sorry?

        47
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         1       Q.   Ms Gillingham?

         2       A.   Ms Gillingham, Mr Cooper, Dr Richard Fuller.

         3

         4       Q.   Did you discuss the draft Volcker Report with the

         5       executive leadership group?

         6       A.   I believe I would have.

         7

         8       Q.   And there would be minutes of that?

         9       A.   There would be.

        10

        11       MR AGIUS:   Q.   Did you discuss your letter of 25 October

        12       with the executive leadership group?

        13       A.   Look, I'm not sure.  I may have.

        14

        15       Q.   When you said in your letter that the AWB never paid

        16       fees characterised in that way, were you referring to the

        17       characterisation as aftersales service fees?

        18       A.   I was - well, or a service fee and the 10 per cent.

        19

        20       Q.   Can we bring up, please, AWB.0144.0221?  Would you

        21       just look at the top of that document and confirm that it

        22       is an email from Dominic Hogan, of 2 November 2000, to,

        23       amongst others, Sarah Scales and Charles Stott?

        24       A.   Yes.

        25

        26       Q.   If we go to the middle of it, do you see:

        27

        28            10% will be added to px and included into

        29            the trucking fee - ie IGB will confirm --

        30

        31       a US dollar amount --

        32

        33            and trucking fee will be USD44.50.  This

        34            has been approved by the UN (as per IGB -

        35            I will get this in writing).

        36

        37       A.   Mmm-hmm.

        38

        39       Q.   Has that email ever been brought to your attention?

        40       A.   Certainly not to my knowledge.  No.

        41

        42       Q.   Has the information contained within it ever been

        43       brought to your attention - that is, as at November 2000,

        44       both Ms Scales and Mr Stott, at least, were aware, or had

        45       the opportunity to be aware, that 10 per cent was going to

        46       be added to the price into the trucking fee?

        47       A.   Not to my knowledge.
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         1

         2       Q.   This was also forwarded to Peter Jones - do you see

         3       that at the top?

         4       A.   Mmm-hmm.

         5

         6       Q.   As at February 2003 he was the general manager,

         7       chartering, was he not?

         8       A.   Sorry, what date did you say, Mr Agius?

         9

        10       Q.   February 2003?

        11       A.   Look, I know he was in charge of chartering.  I'm not

        12       sure of the dates.

        13

        14       Q.   It was reported to Tim Snowball.  He was the AWB's man

        15       in New York, was he?

        16       A.   He was.

        17

        18       Q.   Are you surprised that all of those people were aware

        19       of this 10 per cent being added to the price from at

        20       least November 2000 and that you never became aware of it

        21       until after you read the Volcker Report?

        22       A.   Mmm-hmm - well, as I said, I mean, these were

        23       operational issues.  These matters did not normally come to

        24       me.

        25

        26       Q.   So it doesn't surprise you?

        27       A.   Well, it doesn't surprise me based on what I now know,

        28       that there was information available to the company about

        29       the 10 per cent, but that information was not known to me

        30       until the circumstances I described earlier occurred.

        31

        32       Q.   Isn't it precisely because, as you say, that

        33       information wouldn't normally come to you that you ought to

        34       have asked your senior managers in October of last year

        35       about that 10 per cent and whether or not the AWB had ever

        36       agreed to pay it?

        37       A.   Well, look, I think I relied on the managers to bring

        38       to my attention material that was relevant.  We did discuss

        39       our response to the - likely discussion and the response to

        40       the Volcker committee.  I think it is likely that that

        41       occurred at the ELG.  I was not aware of the 10 per cent.

        42

        43       Q.   So what you are saying is that it was the job of your

        44       managers to know; is that right?

        45       A.   Mmm-hmm.

        46

        47       Q.   You agree?
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         1       A.   Well, I would have expected my managers to know.

         2

         3       Q.   And you would have expected them to tell you?

         4       A.   I would have expected them to tell me if there was

         5       something that they believed I needed to know, and I had no

         6       reason to doubt that they wouldn't.

         7

         8       Q.   You can't think of any reason why Sarah Scales or

         9       Charles Stott would not have told you, in October of last

        10       year, that the AWB had been paying a 10 per cent figure

        11       through the trucking fee?

        12       A.   No, I'm not aware of any.

        13

        14       Q.   Indeed, if they had believed that that arrangement had

        15       been approved by the UN, you can't think of any reason why

        16       they would not have told you that, either, can you?

        17       A.   Look, I can't speculate on their thinking.

        18

        19       Q.   Was there any culture operating within the AWB, to

        20       your knowledge, as at October 2005, that might have led

        21       those senior managers of yours to deliberately not tell

        22       you?

        23       A.   Not to my knowledge.

        24

        25       THE COMMISSIONER:   I shall mark the last document as a

        26       confidential exhibit, except for the paragraph that you

        27       read out.  It will become confidential exhibit 56.  The

        28       paragraph which is not confidential you might read again,

        29       Mr Agius.

        30

        31       MR AGIUS:  :

        32

        33            10% will be added to px --

        34

        35       which I take to be "price" --

        36

        37            and included into the trucking fee - ie IGB

        38            will confirm --

        39

        40       and then there is a US dollar amount, which I take to be

        41       the dollar amount per tonne for the sale price of the

        42       wheat --

        43

        44            and T/fee --

        45

        46       which I take to be trucking fee --

        47
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         1

         2            will be USD44.50.  This has been approved

         3            by the UN (as per IGB - I will get this in

         4            writing).

         5

         6       I have deliberately omitted the US dollar fee --

         7

         8       THE COMMISSIONER:   That paragraph is not confidential, nor

         9       are the sender and recipients of the email.  The balance is

        10       confidential and is not to be published.

        11

        12       EXHIBIT #56C EMAIL FROM DOMINIC HOGAN OF 2/11/2000,

        13       BARCODED AWB.0144.0221

        14

        15       MR AGIUS:   Q.   In the usual course of events when persons

        16       went to Iraq, trip reports were prepared, were they not?

        17       A.   I understand that was the case, yes.

        18

        19       Q.   What was the function of the trip report?

        20       A.   To provide the responsible managers with information

        21       about the trip and its outcomes.

        22

        23       Q.   Were they filed in any particular place - for example,

        24       in relation to Iraq?

        25       A.   Not that - well, I don't know.

        26

        27       Q.   You wouldn't know?

        28       A.   No.

        29

        30       Q.   In the ordinary course of events, would you see those

        31       trip reports?

        32       A.   No.

        33

        34       Q.   If there was material of relevance to the question of

        35       whether or not the AWB might be in breach of the UN

        36       sanctions, would you have expected the relevant portion of

        37       the report to have been brought to your attention?

        38       A.   I would expect that the issue would have been raised,

        39       if it was such that it justified my intervention, yes.

        40

        41       Q.   Can we bring up, please, AWB.0084.0046 and, in

        42       particular, if we could bring up page 0049 of this

        43       document.  Now, if you could focus only on the paragraph

        44       "trucking fee/service fee", and not the material below it.

        45       There is only one portion of this document that I want to

        46       take you to.  Will you accept from me that the front

        47       page records "Iraq trip report, February 2001,
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         1       Dominic Hogan - Darryl Borlase", and that this

         2       paragraph appears in that trip report?

         3       A.   Mmm-hmm.

         4

         5       MR AGIUS:   Mr Commissioner, I tender this and ask that it

         6       be marked as a confidential exhibit, but for the portion

         7       that I am about to read, which is the paragraph marked

         8       "Trucking fee/services fee".

         9

        10       THE COMMISSIONER:   Yes.  That trip report, apart from the

        11       facing page - is it a facing page or heading --

        12

        13       MR AGIUS:   The heading.

        14

        15       THE COMMISSIONER:   -- apart from the heading and the

        16       paragraph commencing "Trucking fee/services fee" is marked

        17       as confidential exhibit 57.

        18

        19       EXHIBIT #57C DOCUMENT HEADED "IRAQ TRIP REPORT, FEBRUARY

        20       2001, DOMINIC HOGAN - DARRYL BORLASE", BARCODED

        21       AWB.0084.0046

        22

        23       THE COMMISSIONER:   The "Trucking fee/services fee"

        24       paragraph and the heading are not confidential.

        25

        26       MR AGIUS:   Q.   Mr Lindberg, do you see that Messrs Hogan

        27       and Borlase have reported:

        28

        29            The trucking fee is now USD25.00 pmt all

        30            governates of Iraq with a 10% service fee

        31            on the entire FIT value of the contract.

        32            We believe the increase in trucking fee and

        33            addition of the service charge is a

        34            mechanism of extracting more dollars from

        35            the escrow account.  AWB have agreed to

        36            remit the trucking fee in a foreign

        37            currency other than US Dollars (most likely

        38            in DM) in 2 installments.  The first

        39            instalment (USD14.00) will be paid prior to

        40            the vessel's arrival in Umm Qasr and the

        41            second one within one week of receiving

        42            payment from BNP in New York.  We managed

        43            to avoid full payment upon BOL, which is

        44            what IGB wanted therefore in essence we

        45            would be financing their trucking fee for

        46            80 days.  Please note this gives AWB

        47            Treasury an opportunity to make a margin on
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         1            the foreign exchange hedge consequently any

         2            margin will assist our business costs.

         3

         4       Have you ever become aware of that paragraph in that trip

         5       report?

         6       A.   I became aware of it in preparation for this inquiry,

         7       and that is the document that was shown to me that is

         8       referred to in my statement to the Commission of

         9       13 January.

        10

        11       Q.   So you became aware of that between 23 December and

        12       13 January?

        13       A.   Well, as I said earlier, I can't be precise about when

        14       I became aware of the 10 per cent, in response to the

        15       Commissioner's question, but it would have been around that

        16       time, December/January, as I answered earlier.

        17

        18       Q.   No, I think actually what you said earlier was that

        19       you didn't know about it as at 23 December, when you

        20       provided your first --

        21       A.   No, I don't believe that's the case, with respect.

        22

        23       Q.   When you provided your statement of 23 December, it

        24       may be that you knew about that paragraph?

        25       A.   It may be, and that's what I conceded to the

        26       Commissioner, because I can't be sure, given that it was

        27       always intended that there would be a general statement and

        28       then there would be a follow-up statement, so I can't be

        29       precise about when that material was put to me by the

        30       people assisting.

        31

        32       Q.   Would you have expected that information to have been

        33       brought to your attention by the manager to whom

        34       Dominic Hogan and Darryl Borlase were reporting in February

        35       2001?

        36       A.   Only if they thought it was a problem.

        37

        38       Q.   Well, do you think that that paragraph contains

        39       material which might be, to use your words, "a problem"?

        40       A.   Well, I think now we can see it as a problem.  It may

        41       not have been seen as a problem then.

        42

        43       Q.   On what basis could a statement which says "We believe

        44       the increase in trucking fee and addition of the service

        45       charge is a mechanism of extracting more dollars from the

        46       escrow account" not be seen as a problem?

        47       A.   Well, I don't know what is meant by that, but,
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         1       clearly --

         2

         3       THE COMMISSIONER:   Q.   Just read the words and think

         4       about it for a minute.

         5       A.   That's obviously the effect of extracting more funds

         6       from the escrow account.  The question is is that for an

         7       approved purpose?  That seems to me the issue, not the fact

         8       that money is coming out of the escrow account, whether it

         9       be $1, $25 or $25 plus 10 per cent.

        10

        11       MR AGIUS:   Q.   "We believe the increase in trucking fees

        12       and the addition of the service charge is a mechanism of

        13       extracting more dollars from the escrow account".  Now, if

        14       you read that in the context of the sanctions that applied

        15       at that time, surely that, on its face, presents a problem?

        16       A.   Well, I can see that now and I concede that point.

        17       I would have expected, if people believed there was an

        18       issue with it, they would have sought clarification.

        19

        20       Q.   With whom?

        21       A.   With the UN.

        22

        23       Q.   Your people would have sought clarification with the

        24       UN?

        25       A.   Well, I would have thought so, if they believed there

        26       was a problem.

        27

        28       Q.   Well, you can't read that other than to believe that

        29       it does create a problem, can you?

        30       A.   Well, it depends for what purpose that money is put.

        31

        32       Q.   On what basis could you justify a payment - that is,

        33       the AWB - of 10 per cent on the entire FIT value of the

        34       contract as a service fee?

        35       A.   I don't know.

        36

        37       THE COMMISSIONER:   Q.   There is no conceivable basis, is

        38       there?

        39       A.   I don't know, Commissioner.

        40

        41       MR AGIUS:   Q.   Well, you can't think of one, can you?

        42       A.   I don't know.

        43

        44       Q.   Can you think of one?

        45       A.   I don't know.

        46

        47       Q.   Now, the AWB was able to turn this imposition of a
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         1       10 per cent service fee and the trucking fee to a profit

         2       for itself, was it not?

         3       A.   That may have been the case.

         4

         5       Q.   In fact, that was more often the case, was it not?

         6       A.   Well, that may have been the case.

         7

         8       Q.   They were able to make a profit because the contract

         9       was locked in as a dollar rate per tonne, including a

        10       trucking fee and a service fee, as at a particular date,

        11       and Treasury was able to make a margin on a foreign

        12       exchange hedge?

        13       A.   But I imagine not without taking some risk that they

        14       would have borne.

        15

        16       Q.   But that's the job of Treasury, isn't it?

        17       A.   Well, they may have been successful, they may have

        18       been unsuccessful.

        19

        20       Q.   Are you aware of any occasions when they were

        21       unsuccessful in turning it to a profit?

        22       A.   I'm not aware of - I'm not aware of specific

        23       individual transactions.

        24

        25       Q.   Given that this was reported as giving AWB Treasury

        26       "an opportunity to make a margin on the foreign exchange

        27       hedge, consequently any margin will assist our business

        28       costs", how could it be said that the imposition and

        29       payment of a trucking fee and a service fee was revenue

        30       neutral to the AWB?

        31       A.   Well, it was revenue neutral in the sense that that

        32       money was paid from the escrow account and was paid,

        33       I believe, or I understand, to the trucking provider.  So,

        34       what went in - or what came out went in.

        35

        36       Q.   Sorry, what came out went in - came out of where?

        37       A.   In other words, the money from the escrow account for

        38       those things - inland transport - was paid to the provider.

        39

        40       THE COMMISSIONER:   Q.   But this is not talking about the

        41       provision of a service.  It is just an additional

        42       10 per cent for nothing?

        43       A.   Well, as I say, I don't know.

        44

        45       Q.   Read the words, Mr Lindberg.

        46       A.   Well, I am reading them, sir.  I don't know what

        47       people thought of that.
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         1

         2       MR AGIUS:   Q.   Well, what do you think about it?

         3       A.   Well, I thought it should at least have caused inquiry

         4       to be made of the UN as to whether that was approved.

         5

         6       THE COMMISSIONER:   Q.   I am sorry, the whole purpose of

         7       this is to avoid that.  It is to extract more money from

         8       the escrow account?

         9       A.   Well, I can't speculate on that.

        10

        11       MR AGIUS:   Q.   Well, that's what it says, isn't it, "A

        12       mechanism of extracting more dollars from the escrow

        13       account"; isn't that right?

        14       A.   Well, I don't know what the authors meant by that.

        15

        16       Q.   And it was a mechanism which gave the AWB, Treasury,

        17       an opportunity to make a margin on the foreign exchange?

        18       A.   Or perhaps incur a loss, as the case may be.

        19

        20       Q.   But it was an opportunity from which the AWB could

        21       benefit if it chose to hedge?

        22       A.   Well, we were a commercial company; we take risks.  We

        23       make profits, sometimes we make losses.

        24

        25       Q.   So, in those circumstances, it couldn't honestly be

        26       said that this arrangement was revenue neutral to the AWB,

        27       could it?

        28       A.   Well, I'm not sure.  I mean, the trucking fees - the

        29       payments that were made and were on-forwarded were

        30       in-and-out transactions.

        31

        32       Q.   Well, that's not quite right, is it?  The AWB paid

        33       US$14 of the trucking fee upfront prior to being able to

        34       draw down any money from the escrow account; isn't that

        35       right?

        36       A.   Well, we had to presumably build the cost of that into

        37       the contractual arrangements.

        38

        39       Q.   Well, did you?

        40       A.   Well, I believe we did.  I understand we did.  There

        41       were a number of components that made up the price.

        42

        43       Q.   So that was one of the components - a component on

        44       account of the fact that US$14 a tonne was being paid in

        45       advance of discharge?

        46       A.   I was aware, now, that payments were made prior to

        47       money being derived from the escrow account and that, once
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         1       the cargo was unloaded and certified, there were long

         2       payment delays in getting the money from the escrow

         3       account.  So there were working capital costs that needed

         4       to be built into the price informally.

         5

         6       Q.   In relation to the advance payment of the US$14?  Was

         7       a cost built in to cover that exposure?

         8       A.   Well, I believe they would have factored all that into

         9       the pricing negotiations.

        10

        11       Q.   This payment of the trucking fee/services fee is a

        12       matter that would have impacted on Treasury, is it not?  In

        13       other words, one might have expected Treasury to have a

        14       view about it?

        15       A.   I'm not sure.

        16

        17       Q.   You were the CEO at the time.  Would you not expect

        18       Treasury to have a concern in this mechanism, even if only

        19       because it provided an opportunity for the AWB to earn some

        20       money?

        21       A.   Well, I think Treasury would have weighed up the

        22       risks.  The likely issue for Treasury was the fact that it

        23       was paid in a different currency and there was a currency

        24       arbitrage opportunity.

        25

        26       Q.   Did you make any inquiries from Treasury as to whether

        27       or not it had knowledge of the payment of either a trucking

        28       fee or a 10 per cent service fee?

        29       A.   No, as I say, I had no reason to at the time.

        30

        31       Q.   Given that the draft report referred to an

        32       across-the-board policy of the Iraqi regime to impose a

        33       10 per cent service fee, and given the draft findings of

        34       the Volcker Report in relation to the AWB, why didn't you

        35       have reason to inquire at least about the 10 per cent

        36       service fee?

        37       A.   I don't know.

        38

        39       THE COMMISSIONER:   Q.   Did Mr Cooper's report not draw

        40       the document confidential exhibit 57 to your attention?

        41       A.   Sorry, Commissioner?

        42

        43       Q.   Did Mr Cooper's report not draw the paragraph on your

        44       screen, "Trucking fee/services fee", to your attention?

        45       A.   No.

        46

        47       MR AGIUS:   Q.   Mr Lindberg, there is a document entitled
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         1       "Corporate and Code of Conduct Policy".  Are you familiar

         2       with that document?

         3       A.   Yes.

         4

         5       Q.   It is an AWB document?

         6       A.   Yes.

         7

         8       Q.   Did you introduce the notion of such a document to

         9       AWB?

        10       A.   I'm not sure.  I can't recall.  There may have been a

        11       pre-existing one, but I certainly asked that it be upgraded

        12       and promulgated.

        13

        14       Q.   Could we bring up AWB.0131.0023.  Is it possible to go

        15       to page 0024.  That's a facsimile of your signature at the

        16       bottom of the introduction, is it not, Mr Lindberg?

        17       A.   Yes.

        18

        19       Q.   So the message you were giving the employees at AWB

        20       was that which we read there:

        21

        22            At AWB we promote and demonstrate clearly

        23            that our business affairs and operations

        24            are at all times being conducted legally,

        25            ethically and in accordance with the

        26            highest standards of integrity and

        27            propriety.  This is a fundamental principle

        28            of AWB's operations and business affairs.

        29            Our code of conduct is based on this

        30            principle and provides the foundation for

        31            the dealings and relationships on which our

        32            reputation with customers, suppliers and

        33            stakeholders is based.

        34            Adherence at all times to these values and

        35            standards is essential.  It will ensure

        36            that AWB maintains a reputation for high

        37            standards of business conduct,

        38            professionalism and integrity.  We will

        39            ensure that AWB is proud of what it stands

        40            for as an organisation.  No employee shall

        41            ever feel that his or her conduct could not

        42            survive the test of public scrutiny.

        43            I will adhere to the values and standards

        44            in the code of conduct and I require all of

        45            you, whatever your position within AWB, to

        46            do the same.

        47
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         1       From when do we date that expression of policy?

         2       A.   I'm not sure of the exact date of promulgation.  It

         3       would have been - look, I can't be sure of the date, but

         4       certainly they were the values that I espoused from the

         5       very beginning.

         6

         7       Q.   Have you seen anything of the exercise of those values

         8       in the documents I have shown you today?

         9       A.   Well, I have seen that there was an issue around the

        10       10 per cent and I would have expected people, if they

        11       believed there was a problem with it, to have sought

        12       clarification.

        13

        14       Q.   Are you prepared to concede that the only way in which

        15       that issue could have been seen would have been as a

        16       "problem"?

        17       A.   Well, I rely on the management and I had no reason to

        18       doubt that if there was something that needed to be dealt

        19       with it would be dealt with by them or elevated to me, in

        20       which case we would deal with it.

        21

        22       Q.   Do you see that the responsibilities under the code

        23       include a prohibition on retribution against persons

        24       reporting or supplying information about a code or policy

        25       concerned?

        26       A.   Sorry, what paragraph is that?

        27

        28       Q.   Page 3, at the bottom of the first column?

        29       A.   Mmm-hmm.

        30

        31       Q.   :

        32

        33            Any person who breaches the Code of Conduct

        34            (including by failing to report a suspected

        35            breach...may be subject to discipline

        36            (which may include termination of

        37            employment).

        38

        39       A.   Mmm-hmm.

        40

        41       Q.

        42            Business practices.

        43            AWB is committed to ensuring that the

        44            actions and behaviour of people acting for

        45            or on behalf of AWB in terms of business

        46            practice are legal and ethical.

        47
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         1       A.   Mmm-hmm.

         2

         3       Q.

         4            All employees should consult with their

         5            General Manager in any situation of concern

         6            or doubt.  Good business practice includes:

         7            . Avoidance of deceptive, unfair practice,

         8            fraud, misrepresentation;...

         9            . Honesty and good faith in all dealings

        10            and relationships.

        11            ...

        12            . Ensuring that neither interpretations of

        13            AWB's perceived interests nor loyalty to

        14            other staff members should be allowed to

        15            compromise or override the law or

        16            appropriate standards of ethical behaviour.

        17

        18       MR AGIUS:   I tender that corporate code, Mr Commissioner.

        19

        20       THE COMMISSIONER:   Yes, that will be exhibit 22.

        21

        22       EXHIBIT #22 AWB CORPORATE CODE OF CONDUCT,

        23       BARCODED AWB.0131.0023

        24

        25       MR AGIUS:   Q.   It was not ethical for the AWB to make the

        26       payments of the service fee via the trucking payment, was

        27       it?

        28       A.   That depends on whether they believed it was approved

        29       or not.

        30

        31       Q.   Let's assume that it was approved as a service fee.

        32       A.   That it was approved?

        33

        34       Q.   Let's assume that it was.  I'm not suggesting at all

        35       that it was - in fact, we know that it wasn't - but let's

        36       assume that it was approved.  How could it be ethical to

        37       make those payments under the guise that they were a

        38       trucking fee?

        39       A.   Well, I don't know what those payments were for.

        40

        41       Q.   Exactly.  Without knowledge as to what those payments

        42       were for, how could it be ethical to make those payments

        43       under the guise of a trucking fee?

        44       A.   I don't know what - well, again, I don't know what

        45       people understood those payments to be for.

        46

        47       Q.   Well, what we know is, as you have told us, that the
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         1       contracts that were sent to the UN for approval recorded

         2       CIF free in truck to all governorates of Iraq?

         3       A.   Mmm-hmm.

         4

         5       Q.   How does one read into that any concept of the payment

         6       of a 10 per cent service fee by the seller to the purchaser

         7       of the grain?

         8       A.   I don't know.  As I say, if people believed that it

         9       was approved, it would have been better for it to have been

        10       explicitly approved.

        11

        12       Q.   Well, it would have been better if the contract

        13       referred to the fact of a payment of the 10 per cent

        14       service fee, would it not?

        15       A.   Well, I conceded that point in my statement - it would

        16       have been better if the contracts had identified the

        17       various amounts and they had received explicit approval.

        18       Had that occurred, I expect we wouldn't be here.

        19

        20       THE COMMISSIONER:   Q.   Because they wouldn't have

        21       received approval.

        22       A.   Well, they always needed approval through the UN.

        23

        24       Q.   It is plain, is it not, if the statement in the

        25       document is right, "We believe the increase in trucking fee

        26       and addition of the service charge is a mechanism for

        27       extracting more dollars from the escrow account", that

        28       those moneys would never have been approved by the United

        29       Nations?

        30       A.   Well, that's an interpretation.

        31

        32       Q.   What other interpretation is there?

        33       A.   Well, I don't know.

        34

        35       Q.   Can you think of any other interpretation that is

        36       available?

        37       A.   Well, I don't know what the UN knew or didn't know.

        38       Our people say that the Iraqis assured them that these

        39       things were approved, and I don't know what people will say

        40       about the state of knowledge of the UN or others.

        41

        42       Q.   And neither you nor, apparently, anybody else in AWB

        43       made any inquiry about that?

        44       A.   I don't know.

        45

        46       MR AGIUS:   Q.   Well, you know that you didn't make any

        47       inquiry?
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         1       A.   Yes.

         2

         3       Q.   As CEO of AWB, in the witness box today, do you say

         4       that, even to this date, you do not know whether any of the

         5       employees of AWB ever made an inquiry of the UN to discover

         6       whether or not the imposition of a service fee had been

         7       approved by the UN?

         8       A.   My understanding is that they believed, and the

         9       earlier material you have put up, the email, said that it

        10       had been approved by the UN.

        11

        12       Q.   No, it didn't say that at all.  It said that the IGB

        13       had said that it had been approved by the UN and that they

        14       were waiting for written confirmation.  But what about an

        15       answer to my question?

        16       A.   Could you repeat the question?

        17

        18       Q.   Are you saying that as CEO of the AWB, today,

        19       17 January 2006, you are not able to say whether or not any

        20       employee of AWB ever made inquiry of the UN to determine

        21       whether or not the service fee had ever been approved?

        22       A.   I don't know.

        23

        24       Q.   You are not able to say one way or the other today?

        25       A.   I don't know.

        26

        27       THE COMMISSIONER:   Q.   What do you mean?  Are you able to

        28       say or not?

        29       A.   Well, I just don't know.

        30

        31       Q.   You don't know whether anyone made any inquiry?

        32       A.   I don't know whether they made inquiries or not.

        33

        34       Q.   And you've made no inquiry to find out whether anyone

        35       has sought it --

        36       A.   Well, I would have assumed that they would have made

        37       inquiries had they had any doubts about the validity of

        38       these payments.

        39

        40       MR AGIUS:   Q.   Leaving aside your assumption, I am asking

        41       you whether or not, as at today's date, you can say if any

        42       employee of AWB has ever made an inquiry of the UN to

        43       determine whether or not the service fee had been approved

        44       by the UN?

        45       A.   I don't know.

        46

        47       Q.   Are you able to say - "yes" or "no"?
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         1       A.   I'm not able to say.

         2

         3       Q.   Are you waiting for this Commission of inquiry to

         4       inform you?

         5       A.   Look, I think I have learned recently of the

         6       10 per cent surcharge.  I didn't believe it was

         7       appropriate, given this inquiry, for me to talk to

         8       potential witnesses.  What people have to say about these

         9       documents I am sure they will say to this Commission, and I

        10       will be as interested as you are in what they say.  That

        11       reflects their state of knowledge and belief.  I don't know

        12       what it was.

        13

        14       Q.   That's not an interest that one might think that you

        15       have demonstrated up to this time, Mr Lindberg.

        16       A.   I don't understand the question.  What do you mean?

        17

        18       Q.   Why is it that you have never made any inquiry

        19       yourself or caused any inquiry to be made about whether or

        20       not the AWB has ever paid a 10 per cent aftersales service

        21       fee?

        22       A.   Well, because, as I said earlier, this is of recent

        23       origin.  To my knowledge --

        24

        25       Q.   This has been going on since November of the year

        26       2000?

        27       A.   As regards my knowledge, this is recent knowledge.

        28

        29       Q.   Do you regard yourself as having been misled by the

        30       managers who knew of this because they didn't report it to

        31       you?

        32       A.   I don't have a view.  They would need to - they will

        33       need to say what they have to say about this issue.  I can

        34       only say what I can say about it.

        35

        36       Q.   Have you seen the draft statement that has been

        37       provided to this inquiry by Mr Stott?

        38       A.   No.

        39

        40       Q.   Might we bring up, please, AWB.5065.0362.  Whilst that

        41       document is being brought up - I wonder if you could take

        42       that document down, there appears to be an error in the

        43       barcoding.  When do you say you became aware of an AWB

        44       requirement to deliver the wheat up-country after discharge

        45       at Umm Qasr?

        46       A.   I knew there was a trucking component from the

        47       meetings of the corporate risk committee in 2000, and
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         1       I probably acquired more specific knowledge as part of the

         2       briefing in preparation for the trip to Baghdad in August

         3       2002.

         4

         5       Q.   So does that mean that you became aware that the AWB

         6       had a requirement to deliver wheat beyond discharge of the

         7       wheat at Umm Qasr as early as the year 2000?

         8       A.   Yes.

         9

        10       Q.   Did you become aware of the mechanism by which AWB

        11       satisfied that requirement?

        12       A.   Not at that time.  I believe it was later - ie, that

        13       we paid a trucking company and for that service.

        14

        15       Q.   Did you become aware as to whether or not AWB had ever

        16       conducted any due diligence in relation to the issue as to

        17       whether or not that company had the capacity to deliver the

        18       wheat after discharge?

        19       A.   Well, my understanding was that we were required to

        20       use them as part of the process by the IGB - we had no

        21       choice.

        22

        23       Q.   So does that mean that the AWB conducted no due

        24       diligence at that time?

        25       A.   I just don't know.

        26

        27       Q.   Well, did you ever become aware as to whether it did

        28       conduct any due diligence?

        29       A.   Well, I'm not aware of that.

        30

        31       Q.   Are you not aware as to whether it did or not, or are

        32       you saying that, to the best of your knowledge, it did not?

        33       A.   I'm not aware of whether we did or we didn't, but

        34       I understood that we were required to use them.

        35

        36       Q.   Can we bring up, please, part of exhibit 16, and the

        37       page I want is AWB.0086.0054.  If you go to the bottom of

        38       that page under the heading "Inland Transportation", you

        39       see --

        40

        41       THE COMMISSIONER:   I shall direct that the names of the

        42       questioners not be published.

        43

        44       MR AGIUS:   We will have that removed from what is an

        45       already edited copy of this document.

        46

        47       THE COMMISSIONER:   Yes.
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         1

         2       MR AGIUS:   Q.   Do you see that you were asked to describe

         3       the arrangements AWB had set in place for the inland

         4       transportation of wheat inside Iraq at the time of your

         5       appointment as managing director?

         6

         7       THE COMMISSIONER:   It has gone off the screen.

         8

         9       MR AGIUS:   This should be exhibit 16, AWB.0002.0217, and

        10       I want you to go, if you would, to the third page.

        11

        12       Q.   Do you see that you were asked, under the heading

        13       "Inland Transportation" --

        14

        15       THE COMMISSIONER:   I think it is the wrong page.  This is

        16       general background.  It is there now.

        17

        18       MR AGIUS:   Q.   You were asked to describe the

        19       arrangements AWB had set in place for the inland

        20       transportation of wheat inside Iraq at the time of your

        21       appointment as managing director - do you see that, and do

        22       you see your response:

        23

        24            Lindberg said that he had not been informed

        25            of any arrangements of that nature before

        26            the lead-up to his trip in Baghdad 2002.

        27

        28       A.   Mmm-hmm.

        29

        30       Q.

        31            Prior to his visit to Baghdad in August

        32            2002 Lindberg had received a briefing.  At

        33            that time he was informed that inland

        34            transportation of the wheat delivered was a

        35            component of the contracts and that a

        36            trucking company had been nominated for

        37            inland distribution, that AWB had been

        38            obliged to use.  Lindberg said he was not

        39            aware of the pricing specifics under the

        40            contracts or the amounts of the trucking

        41            fee.

        42

        43       Do you say that statement, corrected as we read it, was

        44       true and correct to the best of your knowledge at the time

        45       you made that statement?

        46       A.   Well, I believed that to be the case.

        47
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         1       Q.   That's a little different to the evidence you have

         2       given today?

         3       A.   Well, I think that - I was generally aware that

         4       trucking was involved in Iraq in 2000, from participating

         5       in the corporate risk committees.  I believe I became more

         6       aware of the specifics of the trucking - that we were

         7       required to use a company.  I believe, but can't be

         8       certain, that I was told the company was a Jordanian

         9       company in the process of preparation for the Baghdad trip.

        10       I acknowledge there are slight differences, but that's

        11       differences of degree.

        12

        13       Q.   Well, it is a large degree, if you first learned of

        14       this in 2000 as opposed to first learning of it prior to

        15       your trip to Baghdad in 2002?

        16       A.   Well, I learned that there was trucking in 2000.

        17       I learned that there was a nominated trucking company in

        18       Jordan, that they were built into the contracts, that we

        19       were required to use in the lead-up to 2000 - the 2002

        20       Baghdad trip.

        21

        22       Q.   You knew in 2000, didn't you, that AWB was paying an

        23       inland trucking fee?

        24       A.   Well, I knew that there was trucking occurring and

        25       that that - yes, that that was somehow built into the

        26       contract.

        27

        28       Q.   So your answer is yes, you knew, in 2000, that AWB was

        29       paying an inland trucking fee?

        30       A.   Well, I knew that inland trucking was occurring.

        31

        32       THE COMMISSIONER:   Q.   And who was paying for it?

        33       A.   I can't be certain, to be honest.  I can't be certain.

        34       But I knew that inland trucking was occurring.  I wasn't

        35       particularly concerned about the specifics of that at that

        36       time.  I learned more about it later.  But the issue that

        37       I was concerned with in 2000 was really a question of the

        38       chartering issue and the demurrage costs and the inability

        39       of trucks that affected on our shipping program.  That was

        40       the focus in 2000, not on transportation per se.

        41

        42       MR AGIUS:   Q.   You were aware that there was a

        43       requirement for trucking, is that what you say, in 2000?

        44       A.   I was aware that trucking was involved.

        45

        46       Q.   Involved --

        47       A.   I was aware - I'm not sure, I was aware that trucking
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         1       was involved because we had to deliver and were only paid

         2       after delivery had been effected, and that delivery

         3       depended upon trucking occurring because there was very

         4       little storage.

         5

         6       Q.   I am sorry, you were aware, in 2000, that you would

         7       only be paid after the trucking had occurred; is that what

         8       you said?

         9       A.   I'm not sure that that's - I was aware that trucking

        10       was involved in discharging the wheat cargoes at Umm Qasr,

        11       and that was impacting on our chartering arrangements.

        12

        13       Q.   Were you aware that AWB was required to pay for the

        14       trucking?

        15       A.   I can't recall.  I can't recall at that time.

        16

        17       Q.   You can't recall beyond knowing that there was a

        18       requirement for the use of trucks upon discharge of the

        19       wheat in Umm Qasr?

        20       A.   Yes.

        21

        22       Q.   Had you not been told that AWB had an apparent

        23       contractual responsibility to provide that trucking?

        24       A.   Well, I'm not sure that that was the issue at that

        25       time.  I'm not sure about that.

        26

        27       Q.   Had you been told, as at the year 2000, that AWB paid

        28       a fee --

        29       A.   I can't recall.

        30

        31       Q.   -- on account of that trucking?

        32       A.   I can't recall.

        33

        34       Q.   Had you been told, as at the year 2000, who fixed the

        35       figure, the amount of that fee?

        36       A.   No, I don't believe that was the case.

        37

        38       Q.   When did you become aware as to who set the amount of

        39       that fee?

        40       A.   Well, I believe - I can't be certain about this, but

        41       I believe it was part of the process for preparation for

        42       the trip to Baghdad, that trucking was - inland transport

        43       was a requirement, we were required to use a trucking

        44       company in Jordan, and we did, and we paid them.

        45

        46       Q.   To get back to my question, were you told who it was

        47       that fixed the fee, the amount of the fee for that
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         1       trucking?

         2       A.   Well, I was told that the fee was told to us by the

         3       IGB.

         4

         5       Q.   When were you told that?

         6       A.   Well, look, I can't be certain, but I believe, again,

         7       it was part of the process of preparation for the trip to

         8       Baghdad.

         9

        10       Q.   So not until 2002?

        11       A.   That's my recollection.

        12

        13       Q.   Did that strike you as an odd thing, that it was the

        14       IGB that was fixing the quantum of the trucking fee?

        15       A.   No, because I understood that it was all approved

        16       through the UN.

        17

        18       Q.   What, that it was approved that the IGB would fix the

        19       amount of the trucking fee?

        20       A.   The trucking was allowed for and that we were required

        21       to pay the trucking fee as advised by the IGB and that was

        22       the process - that was the approval, that was the approved

        23       process.

        24

        25       Q.   How did you come to learn of that?

        26       A.   Well, as I say, I think it was part of the briefing -

        27       it may well have been oral - as part of the preparation for

        28       Baghdad, and it is likely to have occurred in the long

        29       journey, during the course of the long journey from

        30       Melbourne to Baghdad.

        31

        32       MR AGIUS:  Is that a convenient time, Mr Commissioner?

        33

        34       THE COMMISSIONER:   Yes.

        35

        36       Q.   Mr Lindberg, what are those papers in front of you?

        37       A.   It is just a notebook, Commissioner.

        38

        39       THE COMMISSIONER:   Yes.  Very well.  I will adjourn until

        40       2 o'clock.

        41

        42       LUNCHEON ADJOURNMENT

        43

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       THE COMMISSIONER:   Mr Lindberg, you're on your former

         4       oath.

         5

         6       MR JUDD:   Might I respond to the request for documents

         7       made earlier.

         8

         9       THE COMMISSIONER:   Yes.

        10

        11       MR JUDD:   We can identify the minutes of the 76th board

        12       meeting held on 26 May 2004.  Those minutes were,

        13       incidentally, provided to the Commission just prior to

        14       Christmas.  There is a report in there under "Key Issues"

        15       in paragraph 5, my learned friend will notice.  I have a

        16       spare copy here if it's of assistance.

        17

        18            We did notice, when reviewing those minutes, that they

        19       refer to a memorandum dated 6 May 2004 which didn't appear

        20       to be with the board papers.  We have made inquiries and

        21       have that produced from soft data and we have copies faxed

        22       up which are now available.  It's a short memorandum from

        23       Mr Lindberg to the directors.  It's available here.

        24

        25            There's also a reference in there to a briefing

        26       session by the lawyers, including Mr Cooper and Mr Quennell

        27       of Blake Dawson Waldron.  The briefing documents referred

        28       to there are not produced under claim of legal professional

        29       privilege, but the balance of material is produced to the

        30       Commission and to our friends.  If I could have my junior

        31       hand up some additional copies of the minutes and the

        32       memorandum.

        33

        34       MR AGIUS:   Mr Commissioner, I will tender the minutes of

        35       the 76th board meeting held on Wednesday, 26 May 2004.  The

        36       copy that my friend provided me is unbarcoded.  We have

        37       been able to, with the assistance of that copy, turn up a

        38       barcoded copy of those minutes, AWB.0157.0417.

        39

        40       MR JUDD:   Could I ask, Commissioner, that it be exhibited

        41       as a confidential exhibit but for the relevant passage that

        42       my friend is concerned about?

        43

        44       THE COMMISSIONER:   You have no objection to that,

        45       Mr Agius?

        46

        47       MR AGIUS:   No.
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         1

         2       THE COMMISSIONER:   It will be confidential exhibit 58.

         3

         4       EXHIBIT #58C MINUTES OF THE 76TH BOARD MEETING OF AWB HELD

         5       ON WEDNESDAY, 26/5/2004, BARCODED AWB.0157.0417

         6

         7       THE COMMISSIONER:   It's confidential save as to which

         8       passage?

         9

        10       MR JUDD:   Paragraph 5, "Key Issues".

        11

        12       MR AGIUS:   It's 5(i), inclusive of the alpha paragraphs

        13       (a) to (d).

        14

        15       MR JUDD:   We would agree with that.

        16

        17       THE COMMISSIONER:   Yes, very well.  Those portions will

        18       not be confidential.  The balance of the document is.

        19

        20       MR AGIUS:   Could we bring up, please - I'll just give the

        21       number of the first page - AWB.0157.0417.  Might at least

        22       that portion of the first page, 0417, incorporating all of

        23       the entries down to but not including "Opening of

        24       meeting/declarations of interest", also be part of the

        25       public record?

        26

        27       THE COMMISSIONER:   Yes.

        28

        29       MR AGIUS:   If we could go to 0422.

        30

        31       Q.   Is this the report to the board of which you were

        32       speaking before lunch, Mr Lindberg?

        33       A.   Mmm-hmm.

        34

        35       Q.   We see that this inquiry was codenamed Project Rose

        36       and that the briefing session was addressed by Mr Cooper

        37       and Mr Quennell?

        38       A.   Yes.

        39

        40       Q.   And that a copy of the briefing presentation was to be

        41       filed with the board papers.  The allegations of

        42       impropriety are summarised in subparagraph (a).  We see in

        43       subparagraph (b) that the investigation commenced in June

        44       of 2003 and it involved a comprehensive review of all

        45       contract arrangements for the export of wheat by AWB to

        46       Iraq from mid 1999 to 2002, including the inland freight

        47       arrangements with Iraq, and it recorded the following
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         1       findings:

         2

         3            1.  All AWB contracts were approved by the

         4            Office of the Iraq Program at the United

         5            Nations;

         6            2.  No evidence has been identified of any

         7            AWB knowledge that money paid to the

         8            Jordanian transport firm, Alia, was onpaid

         9            to the Iraq regime;

        10            3.  No evidence has been identified of

        11            payment of funds by AWB to any other person

        12            in relation to the OFF shipments; and

        13            4.  No evidence has been identified of

        14            payment of funds to any AWB employee or by

        15            any other person in relation to OFF

        16            shipments.

        17

        18       Do you know whether or not that inquiry had access to

        19       electronic records of documents that were held by AWB?

        20       A.   I can't be sure, but I believe it did.

        21

        22       Q.   Were you satisfied with those findings as at 26 May

        23       2004?

        24       A.   Yes.

        25

        26       Q.   Were you satisfied that, as at the date of that

        27       report, 26 May 2004, the transportation fee had never been

        28       used as a conduit for the payment of money by the AWB to

        29       any Iraqi entity?

        30       A.   Well, that was the finding.

        31

        32       Q.   Were you satisfied with that?

        33       A.   I had no reason to question it.

        34

        35       Q.   Had you, as at 26 May 2004, yourself any knowledge of

        36       any proposal to use the transportation fee as a mechanism

        37       for the payment of money to any Iraqi entity or to the Iraq

        38       regime?

        39       A.   No.

        40

        41       Q.   Are you certain about that?

        42       A.   Well, it's difficult to be certain at the time, and I

        43       say that because I've read the Volcker Report and there

        44       were contracts in that report, and the initial contract

        45       talks about payments to a maritime agent in Iraq.  Now, I

        46       know that now.  I don't believe I knew that then.

        47
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         1       Q.   One would have expected that this inquiry would have

         2       had access to the contracts of which you have just spoken?

         3       A.   Mmm-hmm.

         4

         5       Q.   If it did have access to those contracts - we know

         6       there were three of them in July and one in October -

         7       containing the phrase which you've just paraphrased --

         8

         9       THE COMMISSIONER:   1999.

        10

        11       MR AGIUS:   Q.   In 1999 - does that give you reason to

        12       doubt the reliability of the findings of this

        13       investigation?

        14       A.   Well, I don't know.  It would be whatever was

        15       understood in the total context of those contracts.

        16

        17       THE COMMISSIONER:   Q.   What does that answer mean?

        18       A.   Well, for example, I understand the contracts were

        19       subject to the authorisation of the approval of the

        20       distribution plan, and that was agreed between the UN and

        21       the Iraqis, and that distribution plan required

        22       distribution of the wheat, and perhaps even the

        23       distribution of the flour.

        24

        25       MR AGIUS:   Q.   The distribution plan was a requirement

        26       that the UN had which had to be fulfilled by the Iraqis --

        27       A.   Mmm.

        28

        29       Q.   -- as you understood it; is that right?

        30       A.   That's my understanding.

        31

        32       Q.   You understood that the Iraqis had to file with the UN

        33       a plan as to how it was that they proposed to distribute

        34       any goods that were imported under the Oil-for-Food

        35       Program?

        36       A.   Mmm-hmm.

        37

        38       Q.   Is that right?

        39       A.   Mmm-hmm.

        40

        41       Q.   Sorry --

        42       A.   Yes, yes.

        43

        44       Q.   That was, no doubt, to ensure that the goods that were

        45       imported under that program were equitably distributed

        46       amongst the whole of the population; is that right?

        47       A.   Well, that's right, but --
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         1

         2       Q.   That was a process - that is, the approval of that

         3       plan - which was a separate and independent process to the

         4       approval of individual contracts which Iraq sought to

         5       enter, was it not?

         6       A.   I can't say the extent to which one depended on the

         7       other.

         8

         9       Q.   Well, the contracts express themselves to be subject

        10       to approval by the UN of the distribution plan.

        11       A.   Mmm-hmm.

        12

        13       Q.   That's the only proviso that we see in the contract.

        14       A.   Well, I assume that occurred, and I assume the fact

        15       that the UN approved the contracts, including payments to

        16       maritime agents in Iraq, subject to that plan, meant that

        17       it was okay to do that.

        18

        19       Q.   My question was, given that the findings of this

        20       report include a finding that there was no evidence of any

        21       AWB knowledge that money paid to the Jordanian transport

        22       firm Alia was onpaid to the Iraqi regime, given that four

        23       of the contracts refer to payments to a maritime agent in

        24       Iraq --

        25       A.   Mmm-hmm.

        26

        27       Q.   -- does the fact of those four contracts including

        28       that term give you reason to doubt today the reliability of

        29       that finding?

        30       A.   No, it depends on what was understood by that.  I

        31       mean, what that said was that there was no evidence that

        32       money that had been paid for inland transport - there was

        33       no evidence found that that had been onpaid to the

        34       Government of Iraq.

        35

        36       Q.   And there were four contracts which provided a

        37       contractual liability to pay money to maritime agents in

        38       Iraq.  Do you think those two matters can stand --

        39       A.   They don't collide necessarily.

        40

        41       Q.   I'm asking you whether or not the existence of that

        42       term in the four contracts gives you any reason to doubt

        43       the reliability of finding number 2, that there was no

        44       evidence of any AWB knowledge that money paid to the

        45       Jordanian transport firm Alia was onpaid to the Iraqi

        46       regime?

        47       A.   No, I don't think it necessarily follows that one
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         1       collides with the other.

         2

         3       Q.   Is the answer to the question that, on account of what

         4       I've put to you about the four contracts, you have no

         5       reason to doubt the reliability of finding number 2?

         6       A.   No.

         7

         8       Q.   You agree with me?

         9       A.   I agree with you.

        10

        11       THE COMMISSIONER:   Q.   I would have thought the two are

        12       quite inconsistent.

        13       A.   Well, I think it depends on what is understood by

        14       "maritime agent in Iraq".

        15

        16       MR AGIUS:   Q.   You raised that matter yourself in

        17       response to my question about whether or not those findings

        18       could be regarded as reliable?

        19       A.   Well, they were seen as so at the time.

        20

        21       Q.   Were you aware of any circumstance which had occurred

        22       up until 26 May 2004 which indicated that the Iraqis

        23       regarded the transportation fee as a possible method of

        24       receiving payments from the AWB?

        25       A.   I don't have any - I don't have any knowledge or

        26       recollection of that.

        27

        28       Q.   Were you aware of any proposal to pay money to the

        29       Iraq regime via the transportation fee?

        30       A.   No.

        31

        32       Q.   You've never been aware of any such proposal?

        33       A.   I don't recollect that, no.

        34

        35       Q.   Is that what you say is your state of knowledge as at

        36       today, that right up until today you're not aware of any

        37       material which suggests that even the Iraqis regarded the

        38       transportation fee as a method of obtaining payment of

        39       money from the AWB?

        40       A.   Well, I think it's clear from the reports that have

        41       been filed that certainly the Volcker committee believed

        42       that.

        43

        44       Q.   Leaving aside what you've read in the report - that

        45       is, the Volcker Report - are you aware of any circumstances

        46       today that lead you to suspect or believe that the Iraqis

        47       regarded the transportation fee as a mechanism by which
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         1       they could secure payments by AWB?

         2       A.   No, I'm not aware of that.  I am aware there was

         3       material put that said money was paid to the port

         4       authority, and that was raised with me.

         5

         6       Q.   When was that raised with you?

         7       A.   Well, that was raised with me by the IIC

         8       investigators.

         9

        10       Q.   Prior to that being raised with you by the IIC

        11       investigators, are you aware of any circumstance which

        12       would lead you to suspect that the Iraqis regarded the

        13       transportation fee as a mechanism for the payment of money

        14       to any Iraqi entity?

        15       A.   No, I wasn't aware of that.  I wasn't aware of that,

        16       but I didn't believe that money going to Iraq was

        17       necessarily not allowed.

        18

        19       Q.   That wasn't my question.  You knew --

        20       A.   I answered in the first part of it.

        21

        22       Q.   Was it your state of knowledge that the AWB was making

        23       payments to Alia --

        24       A.   I was --

        25

        26       Q.   -- prior to your interview?

        27       A.   I believe I was informed about that, but can't be

        28       sure, as part of the preparation for the trip to Baghdad.

        29

        30       Q.   So prior to your interview by IIC investigators, you

        31       believe that you'd been informed, but you can't be sure,

        32       that the AWB was making payments to Alia, a Jordanian

        33       trucking company?

        34       A.   Yes.

        35

        36       Q.   Did you believe that those payments were going to the

        37       Iraqi regime; that is, an Iraqi entity or an Iraqi

        38       corporation?

        39       A.   No, I believed they were going to Alia.

        40

        41       Q.   Did you have any reason to suspect that those payments

        42       were going to the Iraqi regime, being an Iraqi corporation

        43       or an Iraqi entity, prior to your interview by the IIC

        44       investigators?

        45       A.   I didn't have that - I didn't have that state of mind.

        46

        47       Q.   Did you have any suspicion to that effect?
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         1       A.   No.

         2

         3       Q.   Have you seen anything to cause you to consider

         4       whether that was a possibility, up until the time that you

         5       were interviewed by the IIC investigators in February of

         6       last year?

         7       A.   I think, look, in my mind I'm not sure.  It was

         8       evident to me when I was in Iraq that there were

         9       requirements placed upon the Iraqis by the UN for the

        10       distribution of the food.  What that entailed I don't know.

        11       What I was informed was that we were paying transportation

        12       fees to Alia.  Could there have been some involvement,

        13       whether by the port authority or anyone else, in that

        14       arrangement, I don't know, I'm not sure.  It's possible.

        15

        16       Q.   Did that occur to you whilst you were in Iraq on that

        17       trip?

        18       A.   I formed the impression when I was in Iraq that the

        19       Iraqis and the UN were very closely engaged on the

        20       distribution of the food, and that was not just the wheat,

        21       but that was the flour, through the public distribution

        22       system, to 24 million Iraqis, and I was told about that by

        23       the Iraqis themselves.

        24

        25       Q.   Whilst you were in Iraq on that trip, did it occur to

        26       you that it was possible that money that the AWB was paying

        27       to Alia was being passed on by Alia to an Iraqi entity or

        28       an Iraqi corporation?

        29       A.   No, I didn't form that view.

        30

        31       Q.   Did you have that suspicion?

        32       A.   No, I didn't.

        33

        34       Q.   Did you have that suspicion any time up until you were

        35       interviewed by the IIC investigators?

        36       A.   No, not really.

        37

        38       THE COMMISSIONER:   Q.   What do you mean "  not really"?

        39       A.   Well, no.

        40

        41       MR AGIUS:   Q.   Can I ask you to look at an Iraqi tender

        42       for wheat dated December 2001.  Could you bring up, please,

        43       AWB.5045.0313.  Can we improve the quality of that at all?

        44       I'll provide you with a hard copy of it.  Would you just

        45       confirm that it's a Ministry of Trade, Grain Board of Iraq

        46       document, addressed to AWB Limited, "Attention chairman of

        47       the board", regarding the wheat tender?  Do you see that,
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         1       Mr Lindberg?

         2       A.   Yes, I see.

         3

         4       Q.

         5

         6            In accordance with the MOU signed between

         7            the UN secretariat and Iraq on the

         8            implementation of Phase XI, we are pleased

         9            to invite you to submit your firm offer in

        10            Euro or any acceptable European currency

        11            latest 18 December 2001 for supply of wheat

        12            according to the following terms and

        13            conditions.

        14

        15       Do you see that?

        16       A.   Yes.

        17

        18       Q.   And that it's for the quantity of 500,000 metric

        19       tonnes, plus or minus 5 per cent?  I'm only reading this

        20       for those who can't readily read it on the screens, but you

        21       can see that?

        22       A.   Yes, I agree.

        23

        24       Q.   Thank you.  If we go to the third page, clause 9:

        25

        26            Price: CIF free out Umm Qasr on truck to

        27            warehouses at all governorates of Iraq.

        28            Cost of discharge at Umm Qasr and land

        29            transport will be equivalent to USD26.50

        30            per metric tonne to be paid in any

        31            exchangeable currency to the water

        32            transport company.  For more details

        33            contact Iraqi Maritimes in Basra, Iraqi

        34            State Company For Water Transport, Basra.

        35

        36       Do you see that?

        37       A.   Well, I can't.

        38

        39       Q.   Can you see it on the document that's in front of you,

        40       page 3, clause 9?

        41       A.   I have only page 1.

        42

        43       Q.   What happened to the balance of the document?  It's

        44       the third page of the document and it's clause 9.

        45

        46       THE COMMISSIONER:   The reference is AWB.5043.0308.

        47
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         1       MR AGIUS:   I believe that's an inaccurate barcode number.

         2       It should be AWB.5045.0315.

         3

         4       Q.   Can I ask you to read clause 9, Mr Lindberg?

         5       A.   Yes, I have, Mr Agius.

         6

         7       Q.   Does that provide some evidence that the Iraqis were

         8       requiring payment of the costs of discharge and land

         9       transport to the water transport company?

        10       A.   It seems to suggest that, yes.

        11

        12       Q.   Which was an Iraqi entity, the Iraqi State Company for

        13       Water Transport?

        14       A.   I assume so.

        15

        16       MR JUDD:   Commissioner, might I have the clean copy I've

        17       just been provided handed to the witness?  He has a

        18       document recovered from me for the purpose of assisting him

        19       which has a handwritten note of mine on it highlighted.  I

        20       think it's undesirable that that remain the position.  The

        21       note is simply at the top of the page saying - I'll read it

        22       to the Commission - "Iraq tender December 2001".

        23

        24       MR AGIUS:   Q.   Mr Lindberg, I just want to be sure that

        25       you've read clause 9, which was in the terms in which I

        26       read it --

        27       A.   Yes.

        28

        29       Q.   --

        30

        31            CIF free out of Umm Qasr, on truck to

        32            warehouses at all governorates of Iraq.

        33            Costs of discharge at Umm Qasr and land

        34            transport will be equivalent to USD26.50

        35            per metric tonne to be paid in any

        36            exchangeable currency to the water

        37            transport company.  For more details

        38            contact Iraqi maritimes in Basra, Iraqi

        39            State Company for Water Transport, Basra?

        40

        41       A.   Yes.

        42

        43       Q.   Does that not indicate that the Iraqis at least

        44       intended by this tender that the costs of discharge and the

        45       costs of land transport would be paid to an Iraqi entity?

        46       A.   It seems to say that.

        47
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         1       MR AGIUS:   I will tender the tender document,

         2       Mr Commissioner.

         3

         4       THE COMMISSIONER:   Yes.  I shall mark it a confidential

         5       exhibit, 59.

         6

         7       EXHIBIT #59C IRAQI TENDER FOR WHEAT DATED DECEMBER 2001,

         8       BARCODED AWB.5045.0313

         9

        10       THE COMMISSIONER:   That will be confidential, except for

        11       the introduction, which reads, "Ministry of Trade, Grain

        12       Board of Iraq, to AWB Limited, attention chairman of the

        13       board", being a document requesting a tender by 18 December

        14       2001 for 500,000 metric tonnes, and clause 9, which reads,

        15       "Price:  CIF free out of Umm Qasr, on truck to warehouses

        16       at all governorates of Iraq.  Costs of discharge at Umm

        17       Qasr and land transport will be equivalent to USD26.50 per

        18       metric tonne to be paid in any exchangeable currency to the

        19       water transport company.  For more details contact Iraq

        20       Maritimes in Basra, Iraqi State Company for Water

        21       Transport, Basra", which will not be confidential.

        22

        23       MR AGIUS:   Q.   We were going to the contract executed in

        24       response to that tender.  Could we bring up, please,

        25       AWB.5045.0318.

        26

        27       THE COMMISSIONER:   That's the previous document.

        28

        29       MR AGIUS:   Could we click to the next page?

        30

        31       THE COMMISSIONER:   I think the document Mr Agius is

        32       looking for is AWB.5043.0311.

        33

        34       MR AGIUS:   Q.   Do you have a hard copy of this document,

        35       Mr Lindberg?

        36       A.   Yes, I do.

        37

        38       Q.   Do you see that it's a contract number A1111, dated

        39       Melbourne, 20 December 2001?

        40       A.   Yes.

        41

        42       Q.   It relates to the quantity of 500,000 tonnes,

        43       5 per cent more or less - do you see that?

        44       A.   Yes.

        45

        46       Q.   And in relation to shipment, there is recorded:

        47
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         1            The cargo will be discharged Free into

         2            Truck to all silos within all Governorates

         3            of Iraq at the average rate...per weather

         4            working day of 24 consecutive hours.

         5

         6       The price is expressed to be "CIF Free in Truck price per

         7       tonne of 1000 kilos in Euros as follows".  Then there's a

         8       Euro price per tonne; do you see that?

         9       A.   Yes.

        10

        11       Q.   There is no reference there to the tender requirement

        12       of discharge and land transport costs of $26.50 per metric

        13       tonne in any exchangeable currency to the water transport

        14       company, is there?

        15       A.   No.

        16

        17       MR AGIUS:   I tender that contract document,

        18       Mr Commissioner, and ask that, but for those portions that

        19       I read, it be marked as a confidential exhibit.

        20

        21       THE COMMISSIONER:   Yes.  The contract number A1111, dated

        22       20 December 2001, will be confidential 60, except for the

        23       portion just read.

        24

        25       EXHIBIT #60C CONTRACT NUMBER A1111, DATED 20/12/2001,

        26       BARCODED AWB.5043.0311

        27

        28       MR JUDD:   I don't want to hold my friend up,

        29       Mr Commissioner.  We've had some discussions about issues

        30       of confidentiality.  If my friend would agree to maintain

        31       the confidentiality of the volume of price, I can

        32       understand the passages preceding that - the cargo, the

        33       discharge, et cetera - cannot or may not appropriately

        34       remain confidential, the tonnage and price, that would be

        35       consistent with my understanding.

        36

        37       THE COMMISSIONER:   Sorry, I don't understand that.  The

        38       whole document is confidential, apart from the passage that

        39       Mr Agius read.

        40

        41       MR JUDD:   Yes.  He included the tonnage, but didn't

        42       include the price.  It was the tonnage that was the

        43       remaining element.

        44

        45       THE COMMISSIONER:   As long as there's no debate, the

        46       document confidential exhibit 60 and the document

        47       confidential exhibit 59 relate to the same agreement.
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         1

         2       MR JUDD:   Sorry, it relates to that tender, yes.

         3

         4       THE COMMISSIONER:   Yes, very well.  Yes, Mr Agius.

         5

         6       MR AGIUS:   Q.   Would you look at the next document which

         7       you've been provided, which is headed "661 Committee".  Can

         8       you see that that appears to be the shortform contract from

         9       the Iraqi Grain Board directed to the 661 Committee to

        10       confirm that the Grain Board of Iraq, Ministry of Trade,

        11       Government of Iraq, have concluded the following contract,

        12       and there are six terms recorded?

        13       A.   Yes.

        14

        15       Q.   Without any reference to the payment of any amount of

        16       money on account of discharge costs or inland

        17       transportation fees.

        18       A.   Yes.

        19

        20       Q.   And also without reference to the requirement that any

        21       money be paid by the AWB on account of any costs at all; do

        22       you see that?

        23       A.   Yes.

        24

        25       THE COMMISSIONER:   That will be confidential exhibit 61.

        26

        27       EXHIBIT #61C DOCUMENT HEADED "661 COMMITTEE"

        28

        29       THE COMMISSIONER:   Mr Judd, you accept that relates to the

        30       same transaction?

        31

        32       MR JUDD:   Yes, we do.

        33

        34       MR AGIUS:   Q.   Mr Lindberg, would you agree that if the

        35       UN received the contract documents confidential exhibit 60

        36       and your confidential exhibit 61 they would not, on the

        37       face of those documents, have any understanding that the

        38       AWB was contracting to pay discharge and land transport

        39       costs to the equivalent US$26.50 to the water transport

        40       company of Iraq?

        41       A.   I think it's open to that interpretation, yes.

        42

        43       THE COMMISSIONER:   Q.   What other interpretation is

        44       available?

        45       A.   Well, on the face, I don't know what other

        46       understandings or information was available.  Is this all

        47       of the information?  I don't know.  Assuming that it is --
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         1

         2       Q.   They are the three contractual documents that have

         3       been provided to the Commission.  They seem to be a

         4       complete set.

         5       A.   Well, I agree.

         6

         7       MR AGIUS:   Q.   The tender document was addressed to the

         8       chairman of the board.  Do you know whether the chairman of

         9       the board ever saw that tender document?

        10       A.   It's unlikely.

        11

        12       Q.   Did you see the tender document?

        13       A.   No.

        14

        15       Q.   Was the tender document available for inspection by

        16       Mr Cooper and his legal review team?

        17       A.   I don't know, but I imagine so.  I don't know.

        18

        19       Q.   Well, as you sit there today, does the tender document

        20       put you on inquiry as to whether or not the money that the

        21       AWB was paying on account of discharge costs and land

        22       transport was in fact being paid to the water transport

        23       company of Iraq?

        24       A.   Well, I think it's a question of what actually

        25       happened.

        26

        27       Q.   Well, does it put you on that inquiry?  Does it raise

        28       a concern for you?

        29       A.   If it was not approved by the UN, yes.

        30

        31       Q.   If what was not approved by the UN?  If the actual

        32       payment to the Iraqi company for water transport was not

        33       approved by the UN; is that what you mean?

        34       A.   Yes, assuming that that was paid.

        35

        36       Q.   Well, have you any doubt that the AWB actually paid

        37       the money that the tender document required to be paid if

        38       the contract was to be let in terms of the tender?

        39       A.   I don't know, but my understanding was that the money

        40       was paid to the trucking company.

        41

        42       Q.   Does it not raise a concern for you now, having seen

        43       the tender document, that the money that was paid to the

        44       trucking company was intended for the Iraqi State Company

        45       for Water Transport?

        46       A.   Well, I see that it's open to that interpretation, but

        47       I didn't have knowledge of this at the time and the review
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         1       of payments indicated that money was paid to Alia.

         2

         3       Q.   Can you not see past Alia?  Does not the tender

         4       document assist you to see past Alia and that the intended

         5       recipient of that portion of the funds as due under the

         6       contract was in fact the Iraqi state water transport

         7       company?

         8       A.   I can see how you can form that view.

         9

        10       Q.   Can you see how any other view can be formed?

        11       A.   Well, it's a question of what actually happened.  My

        12       understanding is what happened was that money was paid to

        13       Alia for transport, trucking.

        14

        15       Q.   It would just be one of those rare happy coincidences

        16       of life that if the money that was paid to Alia actually

        17       went to the ISCWT --

        18       A.   Look, I don't know.  I just don't know.  I don't know

        19       the ins and outs of the contract requirements and what

        20       level of involvement and knowledge the various parties had

        21       about these things and what form the contracts and the

        22       specifications took.  I just don't know.  All I do know is

        23       we paid Alia.

        24

        25       Q.   What was there in the contract document that you had

        26       that you've seen with Alia that specified the amount of

        27       money that you were to pay to Alia?  We see the tonnage, we

        28       see the Euro price per tonne, we see the requirement that

        29       the cargo will be discharged free into truck to all silos

        30       within all governorates of Iraq.

        31       A.   Well, I can only assume it was built into the overall

        32       contract price.  It doesn't disclose it there, and, as I

        33       said in my statement, I believe it would have been far

        34       better had it been and there would have been no debate.

        35

        36       Q.   How does one determine what it was?

        37       A.   I don't know.

        38

        39       Q.   We've got the AWB shortform contract and we've got the

        40       IGB shortform contract addressed to the 661 Committee.  How

        41       is anybody to determine, including AWB personnel charged

        42       with the responsibility of making the payment, how much the

        43       payment should be?

        44       A.   Well, I agree it would have been better had it been

        45       disclosed.  My understanding is that the IGB informed us of

        46       the amount to be paid to be built into the contract, and we

        47       did and the contract used the term "CIF free in truck".
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         1

         2       Q.   So the IGB informed you, at least via the tender

         3       document, US$26.50?

         4       A.   There may have been other discussions as well, but

         5       that's what one would assume.

         6

         7       THE COMMISSIONER:   Q.   I think you'll find in due course,

         8       Mr Lindberg, that it will be established that there was

         9       paid to Alia the Euro dollar equivalent of US$46.70 for

        10       trucking, not the US$26.50 referred to in the request for

        11       quotation.  If that be so, can you explain the additional

        12       sum between US$26.50, even assuming that for trucking, and

        13       US$46.70?

        14       A.   Look, I can't.  I can only assume now, knowing what I

        15       know, that this is the issue of the 10 per cent surcharge -

        16       by deduction.  But I agree it would have been far better

        17       had these contracts been quite clear about this and there'd

        18       be no discussion about UN approval.

        19

        20       Q.   Mr Lindberg, the point is a very short one:  if the

        21       two documents which you've been shown were in fact

        22       submitted to the United Nations, either by AWB or by the

        23       Iraqi authorities, the United Nations would have no

        24       knowledge whatsoever of the provisions in the document

        25       which calls for tender, which involves AWB making a payment

        26       of US$26.50 per metric tonne to an Iraqi authority.

        27       A.   I would accept that if that was the only information

        28       they had.

        29

        30       MR AGIUS:   Q.   Indeed, if DFAT only had the shortform AWB

        31       contract which you see before you, which has been marked as

        32       a confidential exhibit, then DFAT, on the face of that

        33       contract, would not have known anything about any

        34       obligation to pay US$26.50 to any Iraqi corporation, would

        35       it?

        36       A.   Well, if this was the only information, I think your

        37       view is a reasonable one.  I don't know what DFAT knew, I

        38       don't know what the UN knew, I don't know what our people

        39       knew and the Iraqis knew.

        40

        41       Q.   What did you know?

        42       A.   I knew nothing of this.

        43

        44       Q.   You knew nothing?

        45       A.   Well, I knew nothing in terms of the individual

        46       contract requirements.  I wasn't aware of the tender

        47       details, I wasn't aware of the contract details and I
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         1       wasn't aware of the 661.  Material - I wasn't aware of the

         2       material you put before me now.

         3

         4       Q.   But you were aware of the obligations and the effect

         5       of the sanctions, weren't you?

         6       A.   I was aware that we were required to operate under the

         7       Oil-for-Food Program, and that was part of the broader

         8       sanctions regime, and I might add that those sanctions, to

         9       my knowledge, have been in place for a decade prior to my

        10       arrival at AWB and Oil-for-Food had been in place for a

        11       number of years, so I assumed, having heard that there was

        12       a very detailed and thorough process of contract approval

        13       that occurred, that that was in fact what happened.

        14

        15       Q.   Whereabouts on the face of those contract documents do

        16       you see any indication that money was going to be paid for

        17       trucking to an Iraqi entity?

        18       A.   Again, I mean, there are none.  It uses the term "CIF

        19       free in truck".  What does that mean?  I don't know what

        20       people's understanding was of that term.

        21

        22       Q.   You have said that you received a briefing prior to

        23       your trip to Baghdad; is that right?

        24       A.   Yes.

        25

        26       Q.   Could we bring up, please, AWB.0176.0053.  This is a

        27       four-page document entitled "Executive Brief Iraq - AWB

        28       Delegation August 2002".  Did you receive this executive

        29       briefing note?

        30       A.   I can't recall ever having received it.

        31

        32       Q.   Did you not receive a briefing in relation to Iraq?

        33       A.   I do recall receiving a briefing, and that was a

        34       briefing on the trip, on the actual journey from Melbourne

        35       to Baghdad.

        36

        37       Q.   Would you read the personnel and the objectives?

        38       A.   Mmm-hmm.

        39

        40       Q.

        41            . Try to insulate IGB's relationship with

        42            AWB from national politics.

        43            . Introduce AL to His Excellency.

        44            . Possibly extend an invitation to DG --

        45

        46       That's the Director-General --

        47
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         1            to Australia.

         2

         3       Then if you read the other dot points, were they the

         4       objectives of your visit?

         5       A.   I think, broadly, they are.

         6

         7       Q.   Would you go over the page?  You'll see a statement of

         8       the background and the Iraq overview.  Who travelled with

         9       you on this trip?

        10       A.   Michael Long, and we met up with - I can't recall

        11       whether - I know we met up with Trevor Flugge, and I can't

        12       recall whether Bob Cracknell travelled with us or not.  I

        13       suspect he did, but I just can't recall - in other words,

        14       on the same plane flight - certainly we were all together

        15       by the time we got to Amman, we all travelled together

        16       across the desert.

        17

        18       Q.   I'm just trying to calculate who the executive

        19       referred to in the words "executive brief" might have been.

        20       Someone had gone to the trouble of preparing this document.

        21       Who might you think the executive might have been?  You

        22       were the chief executive officer.

        23       A.   Mmm-hmm, on its face, it looks as if it was prepared

        24       to assist me.

        25

        26       THE COMMISSIONER:   Q.   This was your first visit to Iraq,

        27       wasn't it?

        28       A.   Yes.

        29

        30       Q.   This gives a fairly full background to the market and

        31       the relationship that AWB had?

        32       A.   Yes.  I just don't - I don't recall seeing it.

        33

        34       Q.   It would be normal practice for you to be given such a

        35       brief, wouldn't it?

        36       A.   Well, it depends.  Quite often where I'm travelling

        37       with the responsible executive I'll get a brief on the

        38       journey.  But, yes, there is written material prepared from

        39       time to time.  I just don't have a recollection of seeing

        40       this document.

        41

        42       MR AGIUS:   Q.   Wouldn't you have expected to have

        43       received a document covering the material that you can see

        44       set out in this document, either during the course of or

        45       prior to this trip?

        46       A.   Well, it may have been the basis of the briefing that

        47       I believed I received from Michael and obviously in
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         1       discussions with Bob Cracknell and Trevor as part of the

         2       journey also, where we had ample time to discuss these

         3       issues.

         4

         5       Q.   Would you go to page 3, "Iraq at a glance"?

         6       A.   Mmm-hmm.

         7

         8       Q.   Do you see the last dot point? , "AWB also pays a fee

         9       covered under sales contract to the Ministry of Transport

        10       covering inland transportation fees and discharge costs"?

        11       A.   Mmm-hmm.  I see that.

        12

        13       Q.   Well, did you learn in August of 2002 that the AWB

        14       also paid a fee covered under the sales contract to the

        15       Ministry of Transport covering land transportation fees and

        16       discharge costs?

        17       A.   No, I don't - I don't recall that.  I don't believe

        18       so.

        19

        20       Q.   Well, what we have, Mr Lindberg, is a four-page,

        21       detailed briefing document entitled "Executive Brief Iraq -

        22       AWB Delegation August 2002"; do you see that?

        23       A.   Yes.

        24

        25       Q.   Mr Long wouldn't have prepared a document for himself

        26       entitled "Executive Brief Iraq - AWB Delegation August

        27       2002", would he?

        28       A.   Well, I don't know.  He may have had it prepared for

        29       him to assist him in briefing me.  I don't know its origin.

        30

        31       Q.   Let us take that possibility as an example:  so he had

        32       this document prepared to assist him in briefing you and

        33       then never gave you a copy of it and expected you to --

        34       A.   I don't have a recollection --

        35

        36       Q.   -- retain all of the information, detailed as it is in

        37       these four pages, in your memory - do you think that's a

        38       reasonable possibility?

        39       A.   Well, I don't have an independent recollection of

        40       receiving this document.

        41

        42       MR AGIUS:   I tender that document, Mr Commissioner.  It

        43       will probably need to be marked as a confidential exhibit.

        44

        45       THE COMMISSIONER:   Yes.  The document AWB.0176.0053

        46       through to 0059 will be confidential exhibit 62.  It's

        47       entitled "Executive Brief Iraq - AWB Delegation August
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         1       2002".  It will be confidential, except for a reference to

         2       the personnel - His Excellency Mohamed Medi Saleh, Minister

         3       of Trade; Mr Yousif Abdul Rahman, Director-General Grain

         4       Board of Iraq; Dr Kalid Al-Obaidy, Head of Technical

         5       Division, Grain Board of Iraq; and Miss Moona, Mr Yousif's

         6       assistant - and the first objective, "Try to insulate IGB's

         7       relationship with the AWB from national politics.

         8       Introduce AL to His Excellency".  It will also not be

         9       confidential for the dot point under the heading "Iraq at a

        10       Glance", reading, "AWB also pays a fee, covered under sales

        11       contract, to the Ministry of Transport covering inland

        12       transport fees and discharge costs".

        13

        14       EXHIBIT #62C FOUR-PAGE DOCUMENT ENTITLED "EXECUTIVE BRIEF

        15       IRAQ - AWB DELEGATION AUGUST 2002",  BARCODED

        16       AWB.0176.0053-0059

        17

        18       MR AGIUS:   Q.   Mr Lindberg, I wonder if you could return

        19       that document and would you look at another version of that

        20       document, which is not barcoded but, on the first page,

        21       there is some handwriting.  Do you see that there's a

        22       handwritten date --

        23       A.   Yes.

        24

        25       Q.   -- and two dot points --

        26       A.   Yes.

        27

        28       Q.   -- in the top right-hand corner, the word "Objectives"

        29       has been circled, an arrow has been drawn against the third

        30       dot point under "Objectives", and the first dot point under

        31       "Issues" has a square bracket around it.  Is that your

        32       handwriting?

        33       A.   No.

        34

        35       Q.   Do you recognise it?

        36       A.   No.

        37

        38       MR AGIUS:   I tender that document.  I ask that it be

        39       marked as a confidential exhibit, commissioner.

        40

        41       THE COMMISSIONER:   It will be confidential exhibit 63.

        42

        43       EXHIBIT #63C UNBARCODED VERSION OF EXHIBIT 62C WITH

        44       HANDWRITTEN MARKINGS

        45

        46       MR JUDD:   Could we ask for a copy of that in due course?

        47
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         1       MR AGIUS:   Yes.

         2

         3       Q.   Mr Lindberg, did you become aware that there was an

         4       issue between AWB and the IGB concerning a claim by the IGB

         5       that there had been iron filing contamination of some of

         6       the shipments of wheat?

         7       A.   I was aware of that.

         8

         9       Q.   Were you involved in any way in the resolution of the

        10       dispute between the AWB and the IGB concerning the claim

        11       for iron filing contamination?

        12       A.   We certainly had discussions around it and I think I

        13       provided my evidence on that in my statement, December

        14       statement.

        15

        16       Q.   Did you have any part to play in the selection of a

        17       mechanism for the payment that was agreed to be paid by the

        18       AWB to the IGB?

        19       A.   No.

        20

        21       Q.   Did you ever inquire as to how that payment was

        22       effected?

        23       A.   No.

        24

        25       Q.   Did you ever have any knowledge as to the various

        26       methods that were discussed as to how that payment might be

        27       effected?

        28       A.   Not at the time.

        29

        30       Q.   Later?

        31       A.   Well, as I say in my statement, I'm now aware that

        32       there were some discussions about it, but I didn't know the

        33       detail of them.

        34

        35       Q.   Were you ever aware that there were discussions about

        36       the mechanism to be found so that that payment could be

        37       effected?

        38       A.   No.  These were operational matters.

        39

        40       Q.   Were you a member of the CRRC committee?

        41       A.   Yes.

        42

        43       THE COMMISSIONER:   Q.   That's the risk committee, is it?

        44       A.   That's the corporate risk review committee.  It's an

        45       executive committee.

        46

        47       MR AGIUS:   Q.   Could we bring up, please, AWB.0106.0260.
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         1       This is an AWB Limited memorandum with your name written on

         2       the top right-hand corner, directed to CRRC committee

         3       members.  That was the committee that you chaired, was it

         4       not?

         5       A.   Yes.

         6

         7       Q.   This relates to a matter which we might call the

         8       Tigris matter, does it not?

         9       A.   Yes.

        10

        11       Q.   When did you learn that BHP had agreed to provide $5m

        12       worth of Australian wheat to the IGB in 1995-96?

        13       A.   Well, I believe I learnt about it as part of a process

        14       of briefing on the way to Iraq.

        15

        16       Q.   Did you learn that AWB had a responsibility to assist

        17       in the recoupment of the cost of that wheat from the

        18       Iraqis?

        19       A.   Well, that was my understanding, and I understood,

        20       perhaps later, that Tigris had been helpful in lobbying the

        21       Iraqis for the restoration of our wheat contracts.

        22

        23       Q.   Did you understand that the wheat had been shipped in

        24       January 1996 and that the AWB had been paid by BHP

        25       Petroleum?

        26       A.   I think at the time of the trip to Baghdad I knew a

        27       little bit about it.  Obviously there was more information

        28       following the trip, but, yes, I did increase my

        29       understanding of this matter.

        30

        31       Q.   Did you understand that the IGB had acknowledged the

        32       debt that it owed to BHP and that BHP had subsequently

        33       assigned their rights to Tigris Petroleum?

        34       A.   That was my understanding - that was the general

        35       understanding, yes.

        36

        37       Q.   And that the debt, including principal and interest,

        38       was in the vicinity of US$8.8m?

        39       A.   Yes.  I originally thought it was 5 million, but --

        40

        41       Q.   I said "including principal and interest"?

        42       A.   It may have.

        43

        44       Q.   The wheat contract was for $5m, was it not?

        45       A.   That's the figure I recall.

        46

        47       Q.   And you understood there was an obligation to pay
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         1       interest?

         2       A.   Yes, I was briefed that way, yes.

         3

         4       Q.   And that the debt, as at about September of 2002, was

         5       US$8.8m?

         6       A.   Yes.

         7

         8       Q.   And that the AWB was assisting in the recovery of that

         9       debt from the Iraqis?

        10       A.   Yes.

        11

        12       Q.   And that, in return for its assistance, AWB was to

        13       earn a fee of $500,000?

        14

        15       THE COMMISSIONER:   Q.   US?

        16       A.   Yes - I think that was the figure, yes.  There was a

        17       fee certainly.

        18

        19       MR AGIUS:   Q.   500,000 United States dollars?

        20       A.   That's the figure, yes.

        21

        22       Q.   You were aware that the AWB had agreed to pay to the

        23       IGB US$6 per tonne on approximately 300,000 metric tonnes

        24       in respect of shipments under two contracts in settlement

        25       of the iron filings issue, were you not?

        26       A.   That's what this advises.  I must say that my

        27       recollection, which I contained in my December statement,

        28       was that the figure was $5 a tonne, but I accept that that

        29       was my recollection, I believed it was $5 a tonne.

        30

        31       Q.   And that that matter had been resolved upon agreement

        32       by the AWB to pay approximately US$1.8m by way of

        33       compensation; is that right?

        34       A.   Well, that's what I'm being informed, yes.

        35

        36       Q.   Well, that's what you were informed in September of

        37       2002?

        38       A.   I believe I saw that memo.

        39

        40       Q.   And that the AWB had raised the possibility of

        41       settling this quality claim by paying Tigris the US$1.8m as

        42       part of the settlement of the Iraqi debt to Tigris?

        43       A.   Yes.

        44

        45       Q.   And that there was an acknowledgment or an

        46       understanding of the AWB that the United Nations

        47       regulations prohibited the direct payment of funds to Iraq
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         1       whilst Iraq was under UN sanctions?

         2       A.   That's what the memo says.

         3

         4       THE COMMISSIONER:   Q.   You didn't have any cause to doubt

         5       that, did you?

         6       A.   Well, my recollection is this:  there was the Tigris

         7       issue, there was the iron filings issue.  How the matters

         8       were resolved I didn't know at the time.  There were

         9       various discussions about how it might be done and what may

        10       be appropriate, given the United Nations sanctions regime.

        11       I think there were possibilities and options examined, but

        12       no conclusions reached, about how it would be done, or how

        13       it could be done.

        14

        15       Q.   The question I asked you was:  you didn't have any

        16       cause to doubt that the United Nations regulations

        17       prohibited the direct payment of funds to Iraq whilst Iraq

        18       was under UN sanctions?

        19       A.   Well, I understood that that prohibition excluded

        20       humanitarian requirements.  That was my understanding, that

        21       there was no absolute provision - there was no absolute

        22       prohibition against the Government of Iraq if it was

        23       sanctioned as part of a humanitarian program including

        24       foodstuffs.

        25

        26       Q.   Payments to Iraq, not payments by Iraq?

        27       A.   Well, even payments to Iraq, if that was associated

        28       with humanitarian requirements.

        29

        30       MR AGIUS:   If I haven't done so, I tender the memorandum

        31       to CRRC committee members, dated 16 September 2002.

        32

        33       THE COMMISSIONER:   Yes, that's document AWB.0129.0116 and

        34       0117.  That will become exhibit 23.

        35

        36       EXHIBIT #23 MEMORANDUM TO CRRC COMMITTEE MEMBERS, DATED

        37       16/9/2002, BARCODED AWB.0129.0116-0117

        38

        39       MR AGIUS:   Q.   Would you bring up, please, document

        40       AWB.0129.0161.  This is an email from Michael Long, sent on

        41       Wednesday, 6 November 2002 to the executive regarding

        42       "Tigris/BHP/IGB", entitled "Update re Tigris Petroleum/BHP

        43       debt" - do you see that, Mr Lindberg?

        44

        45       THE COMMISSIONER:   It's not on the screen yet.

        46

        47       MR AGIUS:   I'm sorry.  I see it on my screen.
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         1

         2       Q.   Can you see that now, Mr Lindberg?

         3       A.   Yes.

         4

         5       Q.   Mr Long is forwarding an email from Mr Whitwell?

         6       A.   Yes.

         7

         8       Q.   Your email was included in that group entitled

         9       "executive", was it not?

        10       A.   Where is the executive?

        11

        12       THE COMMISSIONER:   Q.   Third line.  Now you can see it.

        13       A.   I don't know.

        14

        15       MR AGIUS:   Q.   Do you see it says "from Michael Long to

        16       executive"?

        17       A.   Yes.

        18

        19       Q.   Were you part of the executive?

        20       A.   I am, but that - I mean, whether I received that I

        21       don't know.  My habit was to initial things that I saw.

        22       The fact that something might be addressed to the

        23       executive, or even to me, shouldn't be assumed to mean that

        24       I saw it.

        25

        26       Q.   So if an email is sent to you, one shouldn't assume

        27       that you --

        28       A.   No.

        29

        30       Q.   -- opened it or read it?

        31       A.   No, because the process was that my secretary would

        32       basically review emails where I might be copied in and

        33       determine what was appropriate either to file in our office

        34       or for me to see.  If she determined it was appropriate for

        35       me to see, it would come in to me, I would read them, I

        36       would initial them, they would go out, they would be filed.

        37       So the fact that my name might be on something or a title

        38       such as "the executive" might be used, or anything else, it

        39       doesn't mean at all that I necessarily saw it.

        40

        41       Q.   Perhaps you would like to look at the email to

        42       determine whether or not you can recall ever having seen

        43       it.  It forwards an email from Mr Whitwell to Mr Norman

        44       Davidson-Kelly in which Mr Whitwell informs

        45       Mr Davidson-Kelly of his meeting with Dr Yousif.  There is

        46       a setting out of the interest figures and Mr Whitwell is

        47       suggesting the following proposal to Dr Yousif, and the
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         1       proposal is set out.

         2       A.   Well, I don't recall seeing it.

         3

         4       Q.   At the bottom of the page:

         5

         6            The minister wants to keep the two issues

         7            (vessel claims and Tigris debt) separate.

         8            He stated that the simple Interest amount

         9            on the Tigris debt had received approval

        10            for repayment and that he felt through

        11            loading up the next Phase provided this

        12            opportunity.

        13                 Given that the next phase is due for

        14            discussion in Dec it was agreed that it was

        15            important that Tigris have arranged figures

        16            and agreed them prior to them.  Sabah told

        17            us of your plans to be there this month.

        18                 We discussed with Sabah the possible

        19            difficulties in incorporating the entire

        20            debt into one 500 K contract.  Suggested

        21            some alternate pressure could be brought to

        22            bear on the Govt by yourselves to increase

        23            the tonnage of next phase to make things

        24            easier.  He said he would discuss this with

        25            you.

        26

        27       You say you don't recall ever having seen or read that?

        28       A.   I don't recall it.

        29

        30       Q.   Is it something that's likely to have lodged in your

        31       memory, Mr Lindberg, if you'd seen it?

        32       A.   No.  It was a memo from the account manager to his

        33       superior.  I wouldn't normally see those things.

        34

        35       Q.   Might it have been sent to you so that you could be

        36       aware of how the negotiations for the mechanism of payment

        37       were being arrived at?

        38       A.   Well, I was generally aware through the corporate risk

        39       committee that there were various options being examined.

        40       I assumed that whatever option was ultimately determined

        41       would comply with the UN requirements.

        42

        43       MR AGIUS:   I tender that email, Mr Commissioner.

        44

        45       THE COMMISSIONER:   That will be exhibit 24.

        46

        47       MR AGIUS:   It's 0161 inclusive of 0162.
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         1

         2       EXHIBIT #24 EMAIL FROM MICHAEL LONG TO THE EXECUTIVE, DATED

         3       6/11/2002, REGARDING "TIGRIS/BHP/IGB", ENTITLED "UPDATE RE

         4       TIGRIS PETROLEUM/BHP DEBT", BARCODED AWB.0129.0161-0162

         5

         6       MR AGIUS:   Q.   Could we bring up, please, AWB.0129.0169.

         7       Is it on your screen yet, Mr Lindberg?

         8       A.   Yes.

         9

        10       Q.   It's an email directed to you by Mr Whitwell; do you

        11       see that?

        12       A.   Yes.

        13

        14       Q.   Did you receive that email?

        15       A.   Look, I can't recall.  The way I would know would be I

        16       would have initialled it.  If I'd initialled it, certainly

        17       I've seen it.

        18

        19       Q.   This is an email which is sent electronically to a

        20       computer screen.  Did you have a computer screen in your

        21       office?

        22       A.   I didn't access my emails directly.  My secretary

        23       accessed my emails, she screened them and produced in hard

        24       copy those that she believed it was necessary for me to

        25       see.  Those that I saw, I initialled the hard copy, the

        26       hard copy went out and was filed.  There was also a

        27       practice that not all emails that were addressed to me

        28       would be filed in our area, and there would be other emails

        29       that my secretary pulled out and filed that I didn't see,

        30       and there would be others that she didn't pull out and file

        31       and I didn't see.

        32

        33       Q.   What, they just went floating off into the ether, even

        34       though they were addressed to you?

        35       A.   No.  You know, there would be hundreds of emails a day

        36       with my name on it.

        37

        38       Q.   This email is directed to you as the first recipient.

        39       Are you saying that your business practice was such, in

        40       November 2002, that if one of your managers wanted to send

        41       you an email and sent one in this form, there could be no

        42       guarantee that you would receive it?

        43       A.   Oh, if it was important - if it - look, the way that I

        44       would know whether I'd seen it would be whether that

        45       procedure had been followed.

        46

        47       Q.   Well, this is the only copy we've been given by AWB.
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         1       Whether there are other copies with your initials on them

         2       in filing cabinets or otherwise we do not know.

         3       A.   I don't know.

         4

         5       Q.   I'm asking you whether you ever received this email?

         6       A.   Well, I can't recall.  Could I read it all?

         7

         8       THE COMMISSIONER:   Q.   It appears to be addressed to

         9       almost every senior executive in AWB.

        10       A.   Yes.  Look, it may be that I did see the email.  It's

        11       possible that I did.  I was aware that this was an

        12       outstanding issue, various options were being looked at.

        13       It - you know, perhaps I did.  It's likely that I did.  I

        14       mean, I don't know.

        15

        16       MR JUDD:   Commissioner, I may be able to assist.  In the

        17       bundle of documents handed to counsel assisting in a PDF on

        18       Friday there is another version of this email.  It might

        19       assist to look at it.

        20

        21       THE COMMISSIONER:   Does it have Mr Lindberg's initials on

        22       it?

        23

        24       MR JUDD:   It may be something that Mr Lindberg could

        25       verify.  It may well cut short the examination if that's

        26       so.

        27

        28       THE COMMISSIONER:   Thank you.

        29

        30       MR JUDD:   These are documents that are either identified

        31       as having Mr Lindberg's writing or his secretary's writing

        32       on them.

        33

        34       THE COMMISSIONER:   I remember being given a bundle of

        35       those at 10 past 5 on Friday afternoon - 118 of them there

        36       were.

        37

        38       MR JUDD:   I'm not sure whether there were 118.  There was

        39       certainly a bundle and they're the ones that I'm referring

        40       to, Commissioner.

        41

        42       MR AGIUS:   We'll endeavour to turn it up.   I assume that

        43       if they were sent to us with either Mr Lindberg's

        44       handwriting on them or that of his secretary he would have

        45       seen them before they came to us.

        46

        47       THE WITNESS:   Let's assume that I did see.
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         1

         2       MR AGIUS:   Q.   We're not in the business of guessing

         3       here, Mr Lindberg.  Did you see those documents that were

         4       sent to us after 5 o'clock on Friday or not?

         5       A.   Look, I can't recall.  If my initials are on it, that

         6       would confirm that I saw it.  Looking at this now, do I

         7       have a recollection of seeing this email, yes or no, I'm

         8       not sure.

         9

        10       Q.   I'm asking you whether you saw the documents that were

        11       forwarded to us after 5 o'clock last Friday, documents

        12       which existed in AWB's system, at least so far as this

        13       document is concerned, for the last three-plus years, and

        14       which arrived only last Friday.  Did you look at those

        15       documents before they were sent to us last Friday or not?

        16       A.   I don't know.  No.  I mean, people are providing

        17       information to assist the Commission.  There's some

        18       information I've seen, a lot of information I haven't.  I

        19       can't tell you whether I saw it or not.

        20

        21       Q.   Can we bring up, please, if it's found its way to the

        22       system, WST.0002.0079.  This is one of the documents that

        23       we're told was sent to us last Friday evening?

        24       A.   Yes.  I believe that is my secretary's handwriting

        25       with the word "Iraq" and I believe that is my initial,

        26       "AL".

        27

        28       Q.   So does that mean that you did read it?

        29       A.   Yes.  Things that I read I initialled.

        30

        31       MR AGIUS:   I tender that document, Mr Commissioner.

        32

        33       THE COMMISSIONER:   That will be exhibit 25.

        34

        35       EXHIBIT #25 COPY OF EMAIL FROM CHRIS WHITWELL TO THE

        36       EXECUTIVE, TAKEN FROM PDF FILE DELIVERED TO THE INQUIRY BY

        37       AWB ON 13/1/2006, BARCODED WST.0002.0079.

        38

        39       MR AGIUS:   Q.   Do you see that, in relation to the

        40       paragraph marked "Key Outcomes", there's a dot point that

        41       reads:

        42

        43            Iron powder rebate (USD6 pmt) is separate

        44            from other debt issues.  The minister has

        45            asked for repayment through inland

        46            transport mechanism.

        47
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         1       A.   Yes.

         2

         3       Q.   What did you do when you read that?

         4       A.   Well, it was unclear how the matter was going to be

         5       resolved.  That was what the minister had asked.  I don't

         6       recall.  It may be that I said, "Well, where are we, what's

         7       happening?"  This was still an unconcluded issue.

         8

         9       Q.   Well, did you put anything in place to ensure that the

        10       payment wasn't made through the inland transport mechanism?

        11       A.   Well, again, my assumption would have been that

        12       whatever we did, it would comply with the UN requirements.

        13

        14       THE COMMISSIONER:   Q.   Mr Lindberg, could you answer the

        15       question you were asked, please?

        16       A.   Well, I didn't necessarily do anything.  I can't

        17       recall what I did or didn't do.

        18

        19       MR AGIUS:   Q.   Here was a clear example, about as plain

        20       as you could get, of the Iraqis regarding the inland

        21       transport mechanism as a method which could be used to pay

        22       money to the Iraq regime - would you not agree with that?

        23       A.   Well, that's what it says on its face.  I was

        24       generally aware that there were always outstanding issues

        25       about unders and overs and I didn't know how these matters

        26       were resolved, but I assumed they were resolved, through

        27       negotiation, in an approved way.  It may be that there was

        28       quality claims here, shortages there, demurrage there,

        29       shrinkage here.  These things were weighed up from time to

        30       time, offsets and considerations were made and the matters

        31       were resolved, and I assumed that occurred through the

        32       appropriate process.

        33

        34       Q.   Mr Lindberg, this was a recommendation to use a

        35       mechanism which, on its face, would clearly have been a

        36       breach of the UN sanctions, would it not?

        37       A.   I don't - if it - look, I don't know, I don't know.

        38

        39       Q.   You have some doubt about whether or not, if the AWB

        40       used the --

        41       A.   Well, you're asking me to reach an opinion.

        42

        43       Q.   -- inland transport mechanism to pay money to Iraq in

        44       respect of a different matter, that would not be a breach

        45       of the UN sanctions?

        46       A.   Look, I assume it would be done with the approval of

        47       the UN.
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         1

         2       Q.   You remember that, do you?

         3       A.   No, no, I assume that that's - it would be done.  I

         4       didn't assume that it would be done otherwise than with the

         5       approval of the UN.

         6

         7       Q.   Do you remember considering it?

         8       A.   Well, I remember reading it and this was an

         9       operational issue and I assumed that it would be done -

        10       various options were looked at, that's clear from the memo,

        11       and I assumed that it would be done in conformity with the

        12       requirements.

        13

        14       Q.   When did you get a memory of reading this document?

        15       When I first showed it to you, you said you couldn't

        16       remember and you couldn't say whether you'd read it or not?

        17       A.   Well, it's got my initial on it and that indicates to

        18       me that I had.

        19

        20       Q.   When did you get a memory that you'd read it?

        21       A.   Look, I can't recall.

        22

        23       Q.   Have you got a memory of reading this document or not?

        24       A.   Look, I may have - I may have read it, I can't recall,

        25       as part of the process of viewing some material that was

        26       given to the Commission.

        27

        28       Q.   Mr Lindberg, there's no doubt that you read it, is

        29       there, because your initials are on it?

        30       A.   Well, I agree with that.

        31

        32       Q.   There's no doubt about that, is there?

        33       A.   Well, I don't believe so.

        34

        35       Q.   Have you got a memory of having read it?

        36       A.   No, but it's clear that I have because I initialled

        37       it.

        38

        39       Q.   If you have no memory that you read it, how can you

        40       say that you assumed that this payment through the inland

        41       transport mechanism would have been done with UN approval?

        42       A.   Well, that was always my assumption, that we operated

        43       in accordance with the UN requirements and not otherwise,

        44       and there was no information put to me by people that said

        45       we weren't.

        46

        47       THE COMMISSIONER:   Q.   This is a suggestion on its face
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         1       from an Iraqi minister that a quality claim that you had

         2       agreed to pay to Iraq should be paid through the inland

         3       transport mechanism.

         4       A.   Mmm.  Well, I agree with that.  As a matter of

         5       practicality, I don't know how these matters were routinely

         6       dealt with by the operating people and I don't know, given

         7       the practicalities of the business, where there were

         8       various unders and overs and contracts and offsets and

         9       requirements how they were dealt with through the UN

        10       process, but I assume that they were and that that was

        11       appropriate.

        12

        13       Q.   That might be all very well, if it didn't say through

        14       the inland transport mechanism.  Why would you ever

        15       conceive of paying a quality claim through an inland

        16       transport mechanism?

        17       A.   Well, I don't know.  I don't know.

        18

        19       MR AGIUS:   Q.   I showed you a document which was

        20       addressed to the risk committee, the CRRC committee

        21       members, which included a sentence that recorded, "UN

        22       regulations prohibit the direct payment of funds to Iraq

        23       whilst Iraq is under UN sanctions".  You have told us that

        24       you can't recall whether you saw that document or not; is

        25       that right?

        26       A.   Yes - that's the previous document that was on the

        27       screen?

        28

        29       Q.   Yes.

        30       A.   Yes.

        31

        32       Q.   But you have also told us, haven't you, that you knew

        33       that UN regulations prohibited the direct payment of funds

        34       to Iraq whilst Iraq was under UN sanctions?

        35       A.   Unless it was for humanitarian purposes.

        36

        37       Q.   You received an email, which you read, which indicated

        38       that the minister was suggesting an indirect way of

        39       repayment of a $6 per tonne rebate in respect of iron

        40       filings having been found in wheat?

        41       A.   Well, that was a quality claim relating to a wheat

        42       cargo.

        43

        44       Q.   Did it not occur to you that this payment couldn't be

        45       made directly and that what was being suggested was a

        46       mechanism to bypass the UN sanctions system and for you -

        47       that is, AWB - to pay it through the mechanism of the
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         1       inland transport fee?

         2       A.   Well, I didn't turn my mind to it.

         3

         4       THE COMMISSIONER:   Q.   That's what it says, isn't it,

         5       Mr Lindberg, that's what the words say?

         6       A.   Yes - well, I agree, that's what it says, but I didn't

         7       turn my mind to it - an operational issue.

         8

         9       Q.   Payment of moneys in breach of the United Nations

        10       sanctions is an operational issue?

        11       A.   It's an operational issue.  There was a quality claim

        12       about a wheat shipment and that quality claim was resolved.

        13

        14       Q.   If it's a quality claim, why wouldn't you treat it as

        15       a quality claim?  Why would you try to pay it through an

        16       inland transport mechanism?

        17       A.   Well, I don't know.

        18

        19       Q.   There is one obvious answer, isn't there?

        20       A.   Well, I don't know.

        21

        22       MR AGIUS:   Q.   The email attaches a word document

        23       "trip281002.doc", which is the fuller trip report - do you

        24       see that?

        25       A.   I see that that's attached.

        26

        27       Q.   Did you read the trip report?

        28       A.   I don't believe so.

        29

        30       MR AGIUS:   I tender the email that was on the screen,

        31       which is the version --

        32

        33       THE COMMISSIONER:   The one on the screen is already

        34       exhibit 25.

        35

        36       MR AGIUS:   This is WST.0002.0079.

        37

        38       THE COMMISSIONER:   Yes, I think that's exhibit 25.

        39

        40       MR AGIUS:   Q.  Can we bring up AWB.0129.0171.  This is a

        41       report filed by Messrs Hogan and Whitwell in relation to

        42       their visit to Baghdad between 28 and 29 October.  It

        43       refers to the Tigris debt recovery and suggests the

        44       following proposal which was set out:

        45

        46            1. Offsetting vessel claims (iron filings)

        47            against Tigris (BHP) debt...
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         1            2. Balance of debt to be recovered against

         2            new business (load up contract). - approx

         3            USD7.5 million...

         4            3. No further vessel claims would be used

         5            as offset - but would need to be redirected

         6            through UN account.

         7

         8       Did you ever become aware of those proposals?

         9       A.   No, I don't believe I saw this report.  I can't recall

        10       it.

        11

        12       Q.   Whether you saw the report or not, did you ever become

        13       aware of those proposals?

        14       A.   No, I became aware that there were various proposals

        15       being looked at, but not the detail of those proposals.

        16

        17       Q.   You weren't interested in the detail?

        18       A.   Well, again, as I said, these were operational matters

        19       and I assumed what I said before, that there would be a

        20       solution found that was acceptable.

        21

        22       MR AGIUS:   I tender that trip report, Mr Commissioner.

        23

        24       THE COMMISSIONER:   That will be exhibit 26.

        25

        26       EXHIBIT #26 DOCUMENT HEADED "DELEGATION D HOGAN AND

        27       C WHITWELL - BAGHDAD 26-29 OCT", BARCODED AWB.0129.0171

        28

        29       MR AGIUS:   Could we bring up AWB.0129.0178

        30

        31       Q.   This was an email from Mr Whitwell to the persons

        32       named, on 7 November 2002 at 10.58am.  Do you see at the

        33       bottom of the page there's a reference to "Iron Powder

        34       rebate":

        35

        36            Now we have clarification from the minister

        37            as to his expected method of payment

        38            (inland transport payments) - do we have

        39            the sign off to do this - do we need

        40            anything from the UN?

        41

        42       Did you become involved in the process of which this email

        43       seems to be a part of trying to find a method to make the

        44       iron powder rebate to the Iraqis?

        45       A.   No, I wasn't part of the detailed consideration of how

        46       this might be done.

        47
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         1       MR AGIUS:   I tender that email.  It's two pages.

         2       Mr Whitwell's name is on the second page.  It's 0178 to

         3       0179.

         4

         5       THE COMMISSIONER:   That will be exhibit 27.

         6

         7       EXHIBIT #27 EMAIL FROM MR WHITWELL TO THE PERSONS NAMED,

         8       DATED 7/11/2002, BARCODED AWB.0129.0178-0179

         9

        10       MR AGIUS:   Could we bring up AWB.0129.0199.

        11

        12       Q.   This is an AWB Limited memorandum to senior management

        13       from C Whitwell on 11 December 2002, "Subject:  Iron filing

        14       rebate payment and Tigris Petroleum" did you see that

        15       document?

        16       A.   I'm not sure.  I don't recall seeing it at the time.

        17

        18       Q.   Do you regard yourself as part of the senior

        19       management in December 2002?

        20       A.   Yes.

        21

        22       Q.   If we go through it, there's a reference to the

        23       delegation that had been led by you to Baghdad?

        24       A.   Mmm-hmm.

        25

        26       Q.   And an agreement to settle the contamination of iron

        27       filings vessels by paying them US$6 per metric tonne for

        28       each vessel, which equals US$2,016,133.  It then sets out:

        29

        30            After being approached by Tigris Petroleum

        31            AWB have agreed to allow the new contract

        32            to be a conduit for a repayment of

        33            USD 8,375,000 owed to Tigris by IGB.  IGB

        34            have agreed to this as a method of repaying

        35            the debt incurred for a cargo of wheat in

        36            1996.

        37

        38       Were you aware of that?

        39       A.   Look, I was aware, as I said, that there were

        40       discussions about ways in which these matters could be

        41       dealt with.

        42

        43       Q.   Do you see that that paragraph says:

        44

        45            ... AWB have agreed to allow the new

        46            contract to be a conduit for a repayment of

        47            USD 8,375,000 owed to Tigris by IGB.
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         1

         2       A.   I see that.

         3

         4       Q.   Were you aware of that agreement?

         5       A.   I was aware - I'm not sure I was aware at the time.  I

         6       was aware after - that after the money was recovered, that

         7       it had been added to future wheat contracts, or added to

         8       wheat contracts.

         9

        10       Q.   How could it be added to wheat contracts?

        11       A.   Well, I don't know, but that's my understanding of how

        12       it occurred.

        13

        14       Q.   Well, you're telling us what your understanding was,

        15       and you've said that it would be added to wheat contracts.

        16       What did you understand by that?

        17       A.   That an amount was added to - it appears that amounts

        18       were added to future wheat contracts to recover that debt.

        19

        20       THE COMMISSIONER:   Q.   A hidden amount per tonne?

        21       A.   Well, I don't know how it was actually done, the

        22       detail of it.

        23

        24       Q.   How else could it be added?

        25       A.   Well, I don't know, but I assume you're correct, it

        26       was added to - it was added into the price.

        27

        28       MR AGIUS:   Q.   So the price of the wheat was inflated, is

        29       that right?

        30       A.   Well, that's my understanding of how it occurred.

        31

        32       Q.   The contract price of the wheat was inflated, is that

        33       your understanding?

        34       A.   That's my understanding of how it occurred.

        35

        36       Q.   The contracts were sent to the UN for approval?

        37       A.   I believe so.

        38

        39       Q.   They were approved by the UN?

        40       A.   I believe so.

        41

        42       Q.   Payment out of the escrow account for the inflated

        43       amount was approved by the UN?

        44       A.   I believe so.

        45

        46       Q.   And then the AWB disbursed that inflated amount in

        47       part in payment of the Tigris debt?
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         1       A.   That's right.  That's my understanding of how it

         2       occurred.

         3

         4       Q.   Is that ethical behaviour, Mr Lindberg?

         5       A.   Well, I think it would have been better had that been

         6       disclosed.  As I say, this is my understanding of how it

         7       occurred, that I understood that there were various options

         8       being considered.  The next time I really turned my mind to

         9       this issue was when the money was collected and I

        10       understood that that is how it had occurred.  I agree it

        11       would have been better had the matter been made explicit,

        12       but I think the view was it was for a wheat shipment

        13       delivered under the UN sanctions, that had occurred, and we

        14       were collecting - you know, a debt was being collected and

        15       Tigris had offered assistance in helping the business

        16       restore its wheat business in Iraq, and that is how it

        17       occurred.  Now, I can concede that maybe it shouldn't have

        18       occurred in that way, but that is how it occurred.

        19

        20       Q.   There's no "maybe" about it, is there?

        21       A.   Well, I agree that it would have been better in this

        22       case and in the case of inland transport - and, for that

        23       matter, in the case of any surcharge issues - had those

        24       matters been explicitly identified and approved.  I agree

        25       with that.

        26

        27       Q.   Do you also agree that the United Nations was deceived

        28       into approving contracts where the price of wheat had been

        29       deliberately inflated to cover the Tigris debt?

        30       A.   I don't know.  I don't know what was said to the UN.

        31       I don't know.

        32

        33       Q.   Didn't you make it your business to find out?

        34       A.   No.  The next time we considered the Tigris matter was

        35       when the money had been collected and the Oil-for-Food

        36       Program had ceased; that's when the money was there.  And

        37       the question arose what to do with that money.  After

        38       taking advice, it was decided that the money should be paid

        39       because, after all, it was for a wheat debt and a wheat

        40       cargo delivered under the sanctions program, and people

        41       will say that that was done with the full knowledge.

        42

        43       Q.   Full knowledge of whom?

        44       A.   The full knowledge of the United Nations and the

        45       government at the time.

        46

        47       Q.   How would the United Nations know when they were
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         1       approving the contracts which contained the inflated price

         2       for wheat that any of that money was due on account of a

         3       1995-1996 agreement to provide wheat?

         4       A.   I don't know.  I don't know.  All I'm saying is this

         5       is my understanding of how it occurred.

         6

         7       Q.   Why didn't you make it your business to find out?

         8       A.   Well, I did find out after it had happened.

         9

        10       Q.   What did you find out?

        11       A.   I found out that the money had been collected through

        12       adding amounts to the contracts that had been submitted to

        13       the UN.

        14

        15       Q.   By artificially inflating the contract price for the

        16       wheat in respect of particular contracts; you found that

        17       out?

        18       A.   Yes, it was added on to the contract price.

        19

        20       Q.   You also found out, didn't you, that the UN was not

        21       informed by the AWB when it sought approval for those

        22       contracts that that was the proposed course - you found

        23       that out too, didn't you?

        24       A.   I didn't know that at the time.

        25

        26       Q.   You found that out when you learnt about this, didn't

        27       you?

        28       A.   I found that out after.

        29

        30       Q.   Yes.  What did you do about it?

        31       A.   Well, we took advice on the matter and we decided to

        32       pay it.

        33

        34       Q.   You took advice as to whether or not it was legal then

        35       to pay it to Tigris?

        36       A.   Yes.

        37

        38       Q.   What did you do about the fact, as you had found out,

        39       that the UN had been deceived into approving contracts

        40       which had inflated prices for wheat, what did you do about

        41       that?

        42       A.   Well, the Oil-for-Food Program had ceased.  Having a

        43       view that it was for the payment - basically the delayed

        44       payment for a wheat shipment, having the understanding that

        45       that had occurred - that was my belief, that that had

        46       occurred, with the understanding of the UN and our

        47       government in the first place going in - we recovered the
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         1       money and, having recovered the money, and there were

         2       various options talked about, and I wasn't aware of what

         3       the final option was or how it occurred, the detail of how

         4       it occurred - having recovered the money, we took advice

         5       about what to do about it and it was decided to pay it.

         6

         7       Q.   What did you do about the AWB personnel who were

         8       responsible for inflating the contract prices and deceiving

         9       the UN into approving those contracts, what did you do

        10       about that?

        11

        12       MR JUDD:   Commissioner, if I can just interrupt, the

        13       question is predicated on the witness accepting the

        14       proposition that the UN was deceived, and I think he

        15       cavilled with that when it was originally asked.  It may be

        16       it's a matter of what the witness said about that

        17       characterisation.  In my submission, it is unfair if the

        18       witness's evidence is not clarified in that regard.

        19

        20       THE COMMISSIONER:   Yes, I'll allow the question.  Yes,

        21       Mr Agius.

        22

        23       MR AGIUS:   Q.   What did you do about the AWB personnel

        24       who were responsible for inflating the contract prices on

        25       the contracts that were sent to the UN for approval and

        26       which the UN approved having been deceived into believing

        27       that they were the true prices for the wheat which was

        28       referred to in those contracts?

        29       A.   Well, that's your characterisation of it.  Having

        30       taken the advice, there was no basis, I believe, to do

        31       anything.

        32

        33       Q.   Well, let's get your characterisation of it,

        34       Mr Lindberg.  You discovered, didn't you, as we understand

        35       your evidence, that contracts had their prices inflated --

        36       A.   Well, I understand that that's how it occurred, it was

        37       added on to the contract.

        38

        39       Q.   So a contract would refer to a certain tonnage of

        40       wheat at a certain price per tonne, that would be the

        41       agreed price as between the AWB and the IGB, and then that

        42       price was inflated and the inflated price was reflected in

        43       the contract - is that what you understood occurred?

        44       A.   That's my understanding of how it occurred.

        45

        46       Q.   For the purpose of having the contract approved and

        47       having the UN subsequently approve the payment out of the
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         1       escrow fund of the contract value on its face?

         2       A.   As I say, it would have been better had that been made

         3       explicit to the UN.

         4

         5       Q.   Is that what you understood to have occurred?

         6       A.   That's my understanding of how it occurred.

         7

         8       Q.   So you understood then --

         9       A.   After the event.

        10

        11       Q.   -- that the UN had approved contracts which contained

        12       inflated prices for the volumes of wheat to which those

        13       contracts referred?

        14       A.   I understood that was the case after the event, yes.

        15

        16       Q.   And you knew that AWB personnel had been involved in

        17       arranging that mechanism?

        18       A.   Well, I knew that they'd been - I knew that they'd

        19       been considering a range of options, and I knew, after the

        20       fact, that that's how it occurred.

        21

        22       Q.   And you knew that people who were responsible to you

        23       had used that mechanism to gain the UN approval?

        24       A.   That's how it occurred, and, again, after the event,

        25       we took advice on that and paid the amount.

        26

        27       Q.   What did you do about those AWB employees?

        28       A.   I didn't do anything in particular.

        29

        30       THE COMMISSIONER:   Q.   What about the code of conduct?

        31

        32       MR AGIUS:   Q.   Did you bring to mind your code of

        33       conduct, the one that you signed and promulgated and said

        34       that you yourself would abide by and you expected all other

        35       employees of AWB to abide by, did you bring that to mind?

        36       A.   Yes, again, having taken advice, it wasn't viewed that

        37       that was a breach of the requirements.  But, as I say, I

        38       believe it would have been better had it been made

        39       explicit.

        40

        41       Q.   What was the advice that you received?

        42       A.   Well, we took legal advice --

        43

        44       MR JUDD:   Mr Commissioner, the instructions from AWB are

        45       that no officer or employee will waive their legal

        46       professional privilege and Mr Lindberg is in the same

        47       position, so we would object to the question on that basis,
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         1       or the answer, more correctly, is we claim the privilege

         2       and Mr Lindberg is not authorised to disclose legal

         3       professional privilege --

         4

         5       THE COMMISSIONER:   By whom?

         6

         7       MR JUDD:   By the board.

         8

         9       THE COMMISSIONER:   The board has passed a resolution that

        10       Mr Lindberg is not to disclose any legal advice he has

        11       received; is that right?

        12

        13       MR JUDD:   Our instructions from AWB are that legal

        14       professional privilege is to be maintained in all the

        15       circumstances.

        16

        17       THE COMMISSIONER:   I understand that; I understand that.

        18       I want to know do those instructions come from the board or

        19       from Mr Lindberg?

        20

        21       MR JUDD:   Those instructions are ones that I received from

        22       my instructing solicitor as from AWB.  I can clarify the

        23       position --

        24

        25       THE COMMISSIONER:   If you wouldn't mind.  Would you mind

        26       doing that now, please?

        27

        28       MR JUDD:   That is the position of the board and the

        29       chairman of the board and not merely Mr Lindberg.

        30

        31       THE COMMISSIONER:   Right.  Could you also clarify for me

        32       whether the matter has been put to the board for its

        33       consideration and the board has passed a resolution to that

        34       effect?

        35

        36       MR JUDD:   I asked whether there was a resolution and I'm

        37       instructed there is no resolution to that effect in place

        38       at this time.  Those are my instructions.

        39

        40       THE COMMISSIONER:   Well, I don't doubt your instructions,

        41       but I do want to have some clarity about this.  Either the

        42       instructions maintaining this privilege come from the board

        43       or it comes from the present chairman or it comes from the

        44       chief executive officer; it can be nobody else.  You've

        45       told me the board has not resolved to maintain that

        46       privilege, so I take it it's from the present chairman.

        47
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         1       MR JUDD:   The present chairman is the person my

         2       instructing solicitor identified as the source.

         3

         4       THE COMMISSIONER:   You might tell me if there's any

         5       different view to that tomorrow morning - would you mind?

         6

         7       MR JUDD:   Yes, thank you.

         8

         9       MR AGIUS:   Q.   Do I understand this to be the position of

        10       AWB, Mr Lindberg:  AWB had legal advice that what it had

        11       done was not illegal; is that right?

        12       A.   Well, I don't know that I can discuss that advice, if

        13       we claim privilege on it.  I don't know.

        14

        15       Q.   You have raised the advice in your defence --

        16       A.   Well, we took advice and we took - we took advice, but

        17       in the end the board made the decision.

        18

        19       THE COMMISSIONER:   Q.   The board made which decision?

        20       A.   The board made the decision to make the payment.

        21

        22       MR AGIUS:   Q.   Are you telling this Commission that

        23       advice which was relied upon as a surety that you were

        24       acting legally is not going to be produced to this

        25       Commission?

        26       A.   What I am saying is that this payment was made after

        27       the matter was reviewed and taken to the board and that

        28       consideration included legal advice, and that was a

        29       decision.

        30

        31       Q.   Did that legal advice - I don't want to know what the

        32       advice was - relate to the conduct of those AWB personnel

        33       who had inflated the price of the contracts of which you've

        34       been giving evidence and who had, with that knowledge,

        35       passed those contracts to the UN for approval?

        36       A.   I think that the legal advice dealt with the issue of

        37       the UN sanctions and the lawfulness of the payment.

        38

        39       Q.   The lawfulness of the payment to Tigris?

        40       A.   Yes.

        41

        42       THE COMMISSIONER:   Q.  And if the advice that you received

        43       said that it was lawful, you're still not going to show it

        44       to me?

        45       A.   Sorry, Commissioner, I missed that.

        46

        47       Q.   If the advice that you received said such payments
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         1       were lawful, you're still not going to show it to me?

         2       A.   Well, I can only just state what the position of the

         3       company is, that they're not waiving privilege.

         4

         5       Q.   There's a sensible reason for that, I presume.

         6       A.   Yes.

         7

         8       MR AGIUS:   Q.   I take it, then, that the advice did not

         9       relate to the lawfulness or otherwise of the conduct of the

        10       AWB employees who had inflated the prices which were

        11       reflected in the contracts.

        12       A.   The advice was in relation to the sanctions and the

        13       lawfulness of the payment.

        14

        15       Q.   Will you answer my question?  I'll repeat it:  I take

        16       it, then, that the advice did not relate to the lawfulness

        17       or otherwise of the conduct of the AWB employees who had

        18       inflated the prices which were reflected in the contracts?

        19       A.   I believe the advice didn't deal with that issue.

        20

        21       Q.   Did not deal with that issue?

        22       A.   Did not deal with that issue.

        23

        24       Q.   Why did you then not apply the code of conduct to

        25       those employees and their actions in inflating the price of

        26       wheat in those contracts?

        27       A.   Well, I think the view was that it was the recovery of

        28       a wheat debt in circumstances where Tigris had assisted us

        29       in getting the wheat business back on track in Iraq and it

        30       was viewed as a recovery of a humanitarian cargo that had

        31       been delivered under the sanctions program.

        32

        33       Q.   These were actions of people who were not transparent;

        34       is that right?  They had inflated the contract price

        35       without informing the UN?

        36       A.   Well, I don't know what was said to the UN.  All I

        37       know - and I said this before - all I know is that after

        38       the fact it is apparent that the prices in the contracts

        39       were increased so as to recover the debt, and I wasn't

        40       privy to the process by which that occurred.

        41

        42       Q.   Who took responsibility for inflating the prices in

        43       the contracts?  Who was the person responsible for that?

        44       A.   Well, it would have been done by the international

        45       sales and marketing team responsible for that market.

        46

        47       Q.   Who was the person who had responsibility for that
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         1       action?

         2       A.   Well, in relation to the delegations, it would have

         3       been the people managing IS&M --

         4

         5       THE COMMISSIONER:   Q.   In relation to the inflation of

         6       the price for this contract wheat?

         7       A.   I don't know who made that decision.  It would have

         8       been the responsibility of the international sales and

         9       marketing team.

        10

        11       MR AGIUS:   Q.   Who was the manager?

        12       A.   The manager at the time was Michael Long, and Michael

        13       Long reported to Peter Geary.

        14

        15       Q.   Have you spoken to Michael Long about the inflation of

        16       the contract or contracts - that is, the inflation of the

        17       prices disclosed in those contracts?

        18       A.   No, but I'm aware that's what occurred.

        19

        20       Q.   Have you spoken to Mr Geary about the inflation of the

        21       prices in those contracts?

        22       A.   No, but I'm aware that that is how it occurred.

        23

        24       Q.   How did you become aware of that?

        25       A.   Because I was informed, as I said in my statement,

        26       2004, by the pool manager, that this money had been

        27       recovered, and the question arose as to how it should be

        28       dealt with.  And I asked for the matter to be reviewed and

        29       the matter was reviewed and subsequently progressed to the

        30       board and advice was taken.

        31

        32       Q.   How did you become informed that the price for wheat

        33       as reflected in the contract had been inflated?

        34       A.   As part of that review process.

        35

        36       Q.   Who told you?

        37       A.   Well, I can't specifically remember, but I asked for a

        38       legal review or review to be instituted.  I can't recall

        39       exactly who told me, but that became part of the fact base

        40       for the review of the situation and, in any case, the

        41       matter was progressed on that basis.

        42

        43       Q.   Who conducted the review?

        44       A.   Jim Cooper.  I asked him to institute the committee.

        45

        46       Q.   What did you ask him to do?

        47       A.   I asked him to determine, having received the money,
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         1       how it could be dealt with.

         2

         3       Q.   I was asking you something entirely different, a

         4       matter about which you well know, Mr Lindberg.  I was

         5       asking you as to how you came to know that the prices

         6       reflected in the contract had been inflated?

         7       A.   Well, I believe that it was from the advice of Sarah

         8       Scales when it was raised at the executive in 2004, and I

         9       said that in my statement to the Commission.

        10

        11       THE COMMISSIONER:   Q.   No, you didn't.  Your statement to

        12       the Commission didn't say that at all.

        13       A.   Well, it said that the matter was raised by Sarah

        14       Scales in 2004, and I believe that's how I became aware of

        15       it and I asked for a review to occur.

        16

        17       Q.   What you said in your statement is this, I'll read it

        18       to you - this is in your first statement, December 2005:

        19

        20            In 2004, Sarah Scales, General Manager AWB

        21            International Limited, raised Tigris with

        22            the executive leadership group when she was

        23            asked to authorise a payment of moneys from

        24            the pool to Tigris.  A review was then

        25            undertaken by AWB's legal department of the

        26            situation before the matter was progressed

        27            to the AWB board.

        28

        29       You didn't mention inflation of prices at all.

        30       A.   Well, that became a matter of fact that emerged as

        31       part of that review, and how I specifically learned of that

        32       I can't recall, but that became a fact.

        33

        34       Q.   You didn't tell the Commission that in December, but

        35       in your statement of last Friday you said this:

        36

        37            In late 2002 AWB assisted Tigris Petroleum

        38            to recover from Iraq a debt, originally due

        39            to BHP Petroleum but assigned by it to

        40            Tigris, for the supply of wheat by AWB as

        41            food aid in 1995.  BHP had paid AWB for the

        42            wheat on behalf of Iraq in exchange for the

        43            grant of oil exploration rights in Iraq.

        44            It was agreed between AWB and IGB that the

        45            Tigris debt would be repaid by the

        46            inclusion of an amount in the contract

        47            price for wheat supplied by AWB to Iraq
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         1            until the debt was extinguished.  AWB

         2            received a fee for this which became part

         3            of the pooled returns.

         4

         5       That's the first mention in any statement you gave to this

         6       inquiry, made last Friday, in relation to any inclusion of

         7       this amount in a contract price.

         8       A.   Well, I beg your pardon.

         9

        10       Q.   I take it you knew of it before 23 December last year?

        11       A.   Yes.

        12

        13       THE COMMISSIONER:   Yes, Mr Agius.

        14

        15       MR AGIUS:   Q.   Why didn't you include it in your

        16       statement --

        17       A.   Well, again --

        18

        19       Q.   -- dated 22 December 2005?

        20       A.   Well, again, because that statement was a general

        21       statement and it was always the view that there would be a

        22       further statement and further things would be said.

        23

        24       Q.   That statement dealt with this Tigris matter.  Why

        25       didn't you include this additional material about the

        26       Tigris matter in your December statement?

        27       A.   Well, because I included it in the January statement

        28       and, you know, the statements need to be read together and

        29       I don't think there's anything that particularly flows from

        30       the fact that it's in one statement or the other.  The

        31       timing is very close.

        32

        33       Q.   Why won't you answer my question?  Why did you not --

        34       A.   There was no particular - there was no particular

        35       reason.  There was no particular reason to put it in that

        36       statement or the January statement.

        37

        38       Q.   Do you say that you only learnt about the fact that

        39       contract prices had been inflated after Sarah Scales raised

        40       the matter at an ELG meeting --

        41       A.   Mmm-hmm.

        42

        43       Q.   -- and after a review was undertaken by the AWB legal

        44       department; is that what you say?

        45       A.   That's as to the fact.

        46

        47       THE COMMISSIONER:   Q.   As to what fact?
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         1       A.   Well, the fact that that is how it occurred.  I was

         2       aware, and I stand by what I said in the earlier statement,

         3       that this Tigris matter was first raised in 2002, various

         4       options were considered.  I wasn't privy to how it was

         5       finally done, but the payment was made and subsequently, on

         6       review that I requested, it became clear that that was how

         7       it occurred.

         8

         9       MR AGIUS:   Q.   Before this happened did you sit down with

        10       Michael Long and have a face-to-face discussion with him

        11       about the implications of doing this?

        12       A.   No, I don't believe that occurred.

        13

        14       Q.   Did you discuss this with Jessica Lyons before it

        15       happened?

        16       A.   No.  As I say, there were - my recollection is that

        17       there were various options being considered and people were

        18       examining various proposals, and that may well have

        19       involved talking to other people about that.  I wasn't

        20       aware at the time of what the specific mechanism was.  I

        21       became later aware, after the money had been collected,

        22       that that is in fact how it occurred.

        23

        24       MR AGIUS:   I'll tender the document that's on the screen,

        25       Commissioner.

        26

        27       THE COMMISSIONER:   Yes.  That will be exhibit 28.

        28

        29       EXHIBIT #28 AWB LIMITED MEMORANDUM TO SENIOR MANAGEMENT

        30       FROM C WHITWELL, DATED 11/12/2002, "SUBJECT:  IRON FILING

        31       REBATE PAYMENT AND TIGRIS PETROLEUM", BARCODED

        32       AWB.0129.0199

        33

        34       MR AGIUS:   I'll tender as well AWB.0129.0219, which was a

        35       later version of the same document prepared by Mr Whitwell

        36       and forwarded to Mr Geary.

        37

        38       THE COMMISSIONER:   That will be exhibit 29.

        39

        40       MR AGIUS:   That's dated 10 January 2003.

        41

        42       EXHIBIT #29 LATER VERSION OF EXHIBIT 28 PREPARED BY

        43       MR WHITWELL AND FORWARDED TO MR GEARY, DATED 10/1/2003,

        44       BARCODED AWB.0129.0219

        45

        46       MR AGIUS:   There are just two more documents that I want

        47       to cover on this matter before we finish.  I realise we're
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         1       a bit over time.

         2

         3       Q.   Could we bring up, please, AWB.0129.0220.  Mr Whitwell

         4       wrote to Mr Long on 14 January saying this:

         5

         6            Michael,

         7            I have redrafted the memo to include your

         8            suggestions and to highlight the issues etc

         9            and to now have one action point.  I do

        10            think it is important on an issue such as

        11            this that IS & M are shown to have explored

        12            all the avenues before making this

        13            recommendation and highlight the exposure

        14            that this may bring the company.  I agree

        15            that we have to keep a lid on this but feel

        16            strongly that we cannot afford to go down

        17            the line of repayment and when a problem

        18            possibly occurs be told by ELG 'we were not

        19            aware of the possible implications of this

        20            method of repayment'.

        21

        22            We have also provided a couple of solutions

        23            re timing or the Service Agreement which

        24            may work to lessen the exposure level.

        25            What were your reasons for just a file

        26            note?

        27

        28       Were you aware of the content of that email before I read

        29       it to you, Mr Lindberg?

        30       A.   No.

        31

        32       MR AGIUS:   I tender that.

        33

        34       THE COMMISSIONER:   Exhibit 30.

        35

        36       EXHIBIT #30 EMAIL FROM MR WHITWELL TO MR LONG, DATED

        37       14/1/2003, BARCODED AWB.0129.0220

        38

        39       MR AGIUS:   Q.   Can we bring up AWB.0129.0239.  These are

        40       two emails.  The first, at the bottom of the page, is from

        41       Michael Long to Peter Geary, dated 20 February 2003 and

        42       timed at 7 minutes past 6pm, regarding Iraq memo:

        43

        44            Peter

        45            Understand you signed the memo that Chris

        46            brought down (and it has gone upstairs).

        47
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         1            Could we please have a copy for our files

         2            so we can proceed.

         3            Thks.

         4            Michael.

         5

         6       Then the response --

         7

         8       THE COMMISSIONER:   From Mr Geary?

         9

        10       MR AGIUS:   Q.   From Mr Geary to Michael Long:

        11

        12            I did sign with a covering note to Andrew.

        13            We need to sit down face to face with

        14            Andrew and tell him all the implications

        15            before we move forward.  Jess also needs to

        16            be involved --

        17

        18       That's a reference to Jessica Lyons, to whom the email is

        19       copied --

        20

        21            I will try to find some time for him next

        22            week.  When will the first vessel under the

        23            new contract load??

        24            Peter.

        25

        26       I'll ask you again, Mr Lindberg.  - I remind you that

        27       you're on your oath --

        28       A.   Mmm-hmm.

        29

        30       Q.   -- did you sit down and have a discussion about this

        31       matter with Mr Geary or Mr Long or Jessica Lyons?

        32       A.   I can't recall.  I can't recall.

        33

        34       Q.   The memo at the bottom of the page from Michael Long

        35       says:

        36

        37            Understand you signed the memo that Chris

        38            brought down (and it has gone upstairs).

        39

        40       Given your knowledge of the layout of the AWB office, do

        41       you read that reference to "and it has gone upstairs" as

        42       being a reference to the memo having been sent to you?

        43       A.   That's likely, yes.

        44

        45       Q.  Can I show you now the memo.

        46

        47       MR AGIUS:   I'll tender those two emails on that page,
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         1       AWB.0129.0239.

         2

         3       THE COMMISSIONER:   Exhibit 31.

         4

         5       EXHIBIT #31 CHAIN OF TWO EMAILS, MICHAEL LONG TO

         6       PETER GEARY, DATED 20/2/2003, AND A RESPONSE FROM MR GEARY,

         7       BARCODED AWB.0129.0239

         8

         9       MR AGIUS:   Q.   Can we bring up the document

        10       AWB.0129.0219.  This is Mr Whitwell's revised memo.  It's

        11       in much the same terms as the memo that you saw before,

        12       except, as this email reflects, it contains one action

        13       point at the bottom of the page.

        14

        15       THE COMMISSIONER:   You might like to take a minute to read

        16       this, Mr Lindberg.

        17

        18       MR AGIUS:   Q.   Have you read it?

        19       A.   Yes.

        20

        21       Q.   Have you read all of it?

        22       A.   Yes.

        23

        24       Q.   Do you see that it records, at about point 5 on the

        25       page, or just below that:

        26

        27            However, in discussion with the Minister of

        28            Trade he has continually insisted on

        29            repayment directly as an addition to the

        30            inland transport and said that this was his

        31            understanding of the agreement reached with

        32            Andrew Lindberg.  Now that the new contract

        33            has been concluded IS & M need a sign off

        34            to organise this payment when shipments

        35            start.

        36

        37       Then the issues are laid out.

        38       A.   Mmm-hmm.

        39

        40       Q.

        41

        42            . Possible implications for AWB on a

        43            corporate governance basis ie - direct

        44            payment to a company with links to the

        45            Iraqi regime may be construed to be in

        46            contravention of the UN Sanctions.

        47            . According to DFAT any repayment of a
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         1            quality rebate should be either re-paid

         2            through UN ESCROW account or as a contract

         3            price reduction but there is no clear UN

         4            protocol for debt repayment that we can

         5            find.  It is a grey area we would ideally

         6            not like to test openly.

         7            . Failure to repay debt as per Ministers

         8            instructions will most likely lead to

         9            difficulties with the IGB, endanger the

        10            relationship and lead to execution

        11            difficulties with future contracts.

        12            . Timing - New contract to be shipped in

        13            all likelihood from April to August (after

        14            any likely US led attack).  May allow us to

        15            alter re-payment mechanism later to

        16            something more agreeable.

        17            . Repayment could be made under the guise

        18            of a service agreement between Alia/AWB.

        19

        20       Proposed action:

        21

        22            . Sign off from GM Trading for IS & M to

        23            repay debt as per method requested by

        24            Minister of Trade.

        25

        26       Have you seen that before, Mr Lindberg?

        27       A.   I don't recall having seen that memo at the time, and

        28       I dispute what it says in relation to any agreement with

        29       the Minister for Trade.  There was no agreement.

        30

        31       Q.   Mr Long asked Peter Geary:

        32

        33            Understand you signed the memo that Chris

        34            brought down and it has gone upstairs.  Can

        35            we please have a copy for our files so we

        36            can proceed?

        37

        38       Bearing in mind that GM Trading were being required to sign

        39       off before IS & M could repay the debt as per the

        40       minister's request, Mr Geary's response was that he did

        41       sign it with a covering note to you and that he would need

        42       to sit down with you and tell you about all the

        43       implications before AWB moved forward.  Are you saying

        44       that, although Mr Geary said that to Mr Long, he never sat

        45       down with you and discussed the implications?

        46       A.   I don't recall that occurring.

        47
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         1       Q.   Are you saying it never happened?

         2       A.   Look, I don't recall it occurring.

         3

         4       Q.   Are you saying that it may have happened, it may not

         5       have happened, and you can't recall --

         6       A.   I'm saying what I'm saying.

         7

         8       Q.   What do you mean when you say you can't recall?

         9       A.   Exactly what I'm saying:  I can't recall.

        10

        11       Q.   Are you saying that, to the best of your recollection,

        12       it did not happen?

        13       A.   I'm saying I can't recall whether it happened or

        14       didn't happen, and I do dispute the statement that's

        15       contained therein.  It is not accurate.  It is not right.

        16       There was no agreement.

        17

        18       THE COMMISSIONER:   Q.   There is a later document of

        19       7 February.

        20       A.   I don't know how Mr Whitwell would know.  He wasn't

        21       there.

        22

        23       Q.   But Mr Long was, was he not?

        24       A.   Yes, Mr Long was.

        25

        26       THE COMMISSIONER:   The copy of the later document of

        27       7 February is not barcoded, Mr Agius.

        28

        29       MR AGIUS:   It may be a document that I don't have,

        30       Mr Commissioner.

        31

        32       THE COMMISSIONER:   I'll pass my marked copy down to you so

        33       that you can see whether you have a copy of it.

        34

        35       MR AGIUS:   Q.   Could we bring up, please, AWB.0188.0047.

        36

        37       THE COMMISSIONER:   Apparently it isn't on the system.  Do

        38       you have a copy that could be used?

        39

        40       MR AGIUS:   Yes, here is a clean copy for the witness.  For

        41       the moment we might put it on the projector.

        42

        43       THE COMMISSIONER:   Yes.

        44

        45       MR AGIUS:   Q.   This is a memo from Mr Whitwell to

        46       Mr Geary and Mr Long, copied to others, dated 7 February

        47       2003.
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         1

         2       THE COMMISSIONER:   No, I think that's a different document

         3       to the one that I'm looking at.  That's the same document

         4       that we previously had of 10 January.  That document is 7

         5       February.

         6

         7       MR AGIUS:   The document that's been passed down to me

         8       bears the date 7 February.

         9

        10       THE COMMISSIONER:   The document on my screen is 10

        11       January.

        12

        13       MR AGIUS:   Q.   The document that I want projected is a

        14       document dated 7 February 2003.  It's entitled "AWB Limited

        15       Memorandum", and it's marked "Subject:  Iron filing rebate

        16       payment and Tigris Petroleum fee.  Private and

        17       confidential".  I wonder if that could be projected.  This

        18       is a memo from Mr Whitwell to Messrs Geary and Long, copied

        19       to others.  If we could just show the third page.  You'll

        20       see it's been signed by Mr Long over the word

        21       "recommended".  He's signed it as General Manager,

        22       International Sales and Marketing.  Do you see that,

        23       Mr Lindberg?

        24       A.   Yes.

        25

        26       Q.   If we go back to the first page, you will see that the

        27       same paragraph appears about two-thirds of the way down

        28       this memo:

        29

        30            However, in discussion with the Minister of

        31            Trade he has continually insisted on

        32            repayment directly as an addition to the

        33            inland transport and said that this was his

        34            understanding of the agreement with Andrew

        35            Lindberg - Michael Long was present and

        36            confirms that this was discussed.  Now that

        37            the new contract has been concluded ISM

        38            need a sign off to organise this payment

        39            when shipments start.

        40

        41       This is a memo that has been signed by Mr Long.

        42

        43       THE COMMISSIONER:   Q.   And, according to the email

        44       exhibit 30, it was signed also by Mr Geary and sent up to

        45       you with a covering note, although the copy that we have --

        46       A.   Sent up to me or sent upstairs, Commissioner.

        47
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         1       Q.   Mr Geary wrote to a person called Michael, Mr Michael

         2       Long, on 21 February, saying this in response to the query

         3       that he signed it and sent it upstairs:

         4

         5            I did sign with a covering note to Andrew.

         6            We need to sit down face to face with

         7            Andrew and tell him all the implications

         8            before we move forward.

         9

        10       So, on the face of it, it would appear, although this copy

        11       is signed only by Mr Long, it was also signed as approved

        12       by Mr Geary and sent up to you.  Yes, Mr Agius.

        13

        14       THE WITNESS:   Well, as I say, I don't recollect seeing

        15       this, and I do dispute the passage that says there was

        16       agreement.  There was no agreement.  Tigris was raised as a

        17       one-line comment as part of discussions about total debt

        18       recovery.  There was no agreement.  There was - it was just

        19       an issue raised and the matter was left and was dealt with

        20       thereafter by the operational people.

        21

        22       MR AGIUS:   Q.   This doesn't relate to Tigris; this

        23       relates to payment as an addition to the inland transport

        24       fee.

        25       A.   Well, I assume that that was about how the Tigris debt

        26       might be recovered.

        27

        28       Q.   Do you see that it has, on the second page, a legal

        29       opinion which has been removed from the document.

        30

        31       THE COMMISSIONER:   If you go back to the first page, under

        32       the heading "Issues", it says.

        33

        34            .  Possible implications for AWB on a

        35            corporate governance basis ie/ direct

        36            payment to a company with links to the

        37            Iraqi regime may be construed to be in

        38            contravention of UN sanctions.

        39

        40       Then it sets out the United Nations resolution, and then

        41       says:

        42

        43            In summary, this means that the government

        44            of the Commonwealth of Australia would be

        45            obliged to prevent AWB from making any

        46            remittance of funds to IGB.

        47
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         1       Then there's a legal opinion which has been blanked out.

         2       A.   Presumably an internal legal opinion.  I don't know.

         3       I know that they were looking for a way to deal with this

         4       issue and exploring various options.

         5

         6       MR AGIUS:   Q.   Do you see the dot point at the bottom of

         7       page 2:

         8

         9            . According to an informal discussion with

        10            DFAT any repayment of a quality rebate

        11            should be either repaid through the UN

        12            ESCROW account or as a contract price

        13            reduction.  However they have not had a

        14            full argument put in front of them or been

        15            told officially.  In Public affairs opinion

        16            as long as the repayment is legal and could

        17            not be seen to be breaking UN Sanctions

        18            then we should proceed (with the proviso

        19            that we have an independent legal opinion

        20            to that effect - see above legal opinion).

        21

        22            Public affairs also express concern that

        23            this would not be well received by the

        24            UNOIP office and that there was a

        25            reasonable chance of them finding out.

        26

        27            . IS & M, on the other hand, do not want

        28            them involved and feel confident that this

        29            issue could be handled without the need for

        30            the OIP to be consulted.  It has been

        31            articulated to us and we have

        32            circumstantial evidence that other

        33            participants in the OIP program (Russian

        34            and Pakistani companies) have had to sort

        35            out quality problems in a similar way and

        36            it is unlikely either their national

        37            governments or the OIP were consulted.

        38

        39            . IS & M feel strongly that a failure to

        40            repay the IGM IGB as discussed will lead to

        41            serious consequences for AWBs relationship

        42            with the IGB.  IS & M also believe that

        43            failure to refund this agreed debt in this

        44            way would have serious implications for the

        45            execution of new contracts.  AWBI are aware

        46            of all the issues laid out above and in the

        47            light of the commercial imperative of this
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         1            situation agree with the recommendation as

         2            laid out below.  [In bold]  They do,

         3            however, insist that the managing director

         4            is apprised of the situation.

         5

         6       Were you apprised of the situation, Mr Lindberg?

         7       A.   Well, I can't recall in detail.  It may have been a

         8       matter discussed, but I don't recall - I don't recall

         9       seeing this.  I may have, I don't recall.

        10

        11       Q.   Do you see what was proposed in the actions, dot

        12       point 1:

        13

        14            . IS & M to repay debt as per method

        15            outlined in AWB's legal opinion (and

        16            requested by the Minister of Trade)

        17            directly to Alia Transport in Jordan in

        18            instalments.  IS & M will also look to

        19            obtain written agreement from IGB to the

        20            payment in the format agreed by legal.

        21            However, it is not guaranteed.

        22

        23            . Managing Director only to convey our

        24            intentions to the Australian Government at

        25            the appropriate time prior to Shipment.

        26            The timing of such a disclosure is

        27            important and we would recommend that

        28            nothing be done until at least Letters of

        29            Credit are in place for these contracts.

        30            Given that this is unlikely to happen until

        31            after a war with Iraq it may allow us a

        32            further chance of renegotiation with a new

        33            regime.

        34

        35            . IS & M to finalise as soon as possible a

        36            written agreement with Tigris with regard

        37            to the settlement of their debt.

        38

        39       Do you recall the document now?

        40       A.   No, I don't.

        41

        42       Q.   Were you ever approached to convey the intentions of

        43       AWB to the Australian Government at an appropriate time

        44       prior to shipment?

        45       A.   Not to my recollection.

        46

        47       Q.   How could it be that all of these actions were
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         1       proposed, some of which involved you, and for you not to be

         2       aware of them?

         3       A.   Well, they may have been overtaken by events.  Because

         4       people postulate things, it doesn't mean that it happens

         5       and it's clear that that was just on the cusp of war, and

         6       it may well be that things got overtaken by events and

         7       things changed.  But I don't - I mean, I recall generally

         8       this matter being discussed.  I recall that this was still

         9       a matter that was dealt with, or being dealt with, post the

        10       war in Iraq but hadn't been resolved and then payments had

        11       been made in the way that I acknowledge, and that is by

        12       adding an amount to certain contracts and, having received

        13       the amount, we then reviewed the matter and decided how it

        14       was to be dealt with.

        15

        16       Q.   Mr Lindberg, there are two issues being dealt with in

        17       this memo.  One is the payment of the compensation of the

        18       near US$2m to Iraq for the contamination by iron filings,

        19       and the other is the payment of the Tigris debt.  It is

        20       said in this memo, in the third paragraph --

        21       A.   Sorry, which paragraph, Mr Agius?

        22

        23       Q.   The third paragraph on page 1:

        24

        25            After being approached by Tigris Petroleum

        26            AWB and IGB have agreed to allow the new

        27            contract to be the conduit for a repayment

        28            of USD 8,375,000 owed to Tigris by IGB...

        29

        30       Do you see that?

        31       A.   Yes.

        32

        33       THE COMMISSIONER:   Q.   Did you make that agreement?

        34       A.   Did I make that agreement?

        35

        36       Q.   Yes.

        37       A.   No.  That's --

        38

        39       Q.   Who did?

        40       A.   I didn't make that agreement.

        41

        42       Q.   Who did?

        43       A.   Well, I imagine that that was negotiated with the

        44       Iraqis and the IS&M team.

        45

        46       MR AGIUS:   Q.   It then goes on to say:

        47
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         1            IGB have agreed to raising the contract

         2            price by the debt amount and when payments

         3            are made under the Letter of Credit AWB

         4            will pay Tigris its debt less AWBs recovery

         5            fee.

         6

         7       Do you see that?

         8       A.   Yes.

         9

        10       Q.   So what this memo is expressing is a complete

        11       agreement as to how the Tigris debt would be dealt with; do

        12       you see that?

        13       A.   Can you say that again, sir?

        14

        15       Q.   The memo is expressing a complete agreement as to how

        16       the Tigris debt would be dealt with.

        17       A.   Well, that appears to be the case, and that was an

        18       agreement between - apparently, between the IS&M people and

        19       the Iraqis.  That was not in any sense an agreement that I

        20       had reached at all.

        21

        22       Q.   I'm suggesting to you that this was an agreement of

        23       which you were being informed on or about 7 February 2003?

        24       A.   Well, I don't have a recollection of that.  I do have

        25       a recollection that the Tigris issue was still outstanding

        26       after the war had commenced, which was in March.

        27

        28       Q.   I'm speaking about the agreement as to how it would be

        29       settled, not as to how it was in fact settled at the end of

        30       the day.  I'm suggesting to you that this is something --

        31       A.   If that's what it says, I'm not sure that I recall

        32       receiving that or know that that occurred at that time.

        33

        34       Q.   The balance of the memo on that page deals with the

        35       payment or the debt that AWB owed to the IGB in settlement

        36       of the contamination issue.  We see the three dot points

        37       there all relate to a benefit to the IGB - do you see that?

        38       A.   This is, "We have suggested the following"?

        39

        40       Q.   Yes:

        41

        42            . Offsetting the debt against the

        43            Outstanding debt to "Tigris petroleum"...

        44

        45       In other words, offsetting the $2m million that AWB had

        46       agreed to pay IGB against what IGB owed to Tigris

        47       petroleum:
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         1

         2            . Reducing any new contract price by the

         3            amount of the rebate on a pmt basis.

         4            . Repaying the debt through the provision

         5            of aid in some form...

         6

         7       They're three methods that were suggested by which the AWB

         8       could repay the $2m in compensation; do you see that?

         9       A.   Yes.

        10

        11       Q.   It's in that connection that we read the next

        12       paragraph:

        13

        14            However, in discussion with the Minister of

        15            Trade he has continually insisted on

        16            repayment directly as an addition to the

        17            inland transport and said that this was his

        18            understanding of the agreement with Andrew

        19            Lindberg - Michael Long was present and

        20            confirms that this was discussed.

        21

        22       The subject of that discussion is the payment by AWB to IGB

        23       of the US$2m for compensation?

        24       A.   There was no agreement reached, as I say.

        25

        26       Q.   And the minister was insisting that that payment be

        27       made through the inland transportation fee?

        28       A.   As I said earlier, there was no agreement reached.

        29       There was discussion about the iron filings or the iron

        30       powder rebate.  There was agreement, I recollect it was $5,

        31       others say it was $6, but there was no discussion about how

        32       that might be effectuated.

        33

        34       Q.   Mr Long says that this was discussed?

        35       A.   Well, it may have been discussed by him, but it wasn't

        36       discussed by me.

        37

        38       Q.   There were two meetings?

        39       A.   Well, there were a number of meetings.  There was one

        40       meeting with the minister, and there was no discussion in

        41       the meeting with the minister about that.  There were other

        42       discussions with the IGB, and it may well be that that

        43       occurred in those meetings or it may well be that that

        44       occurred after those meetings, I don't know, but I know

        45       while I was present there was no discussion and agreement

        46       between me and the minister or the IGB about the mechanism

        47       for making that payment.
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         1

         2       THE COMMISSIONER:   Q.   But there was agreement about the

         3       fact that you would pay $6 a tonne?

         4       A.   Well, even that, I mean, my recollection was that it

         5       was $5, but there was an agreement that there would be an

         6       amount - my recollection was $5 - in consideration of what

         7       they said were the costs of cleaning the cargo.

         8

         9       Q.   That's what I'm putting to you:  the memorandum says a

        10       delegation led by you to Baghdad agreed to settle the

        11       contamination claim for $6 per metric tonne, and it goes on

        12       later on in this memorandum from Mr Whitwell to say that

        13       the minister has said that agreement was reached with you,

        14       and Mr Long was present and confirms it was discussed.

        15       A.   Well, that is wrong.  There was agreement reached with

        16       me about the cost of the cleaning for the iron powder or

        17       the iron filings.  I understood it was $5, others say it

        18       was $6.  It appears --

        19

        20       Q.   Whether it was 5 or 6, there was an agreement reached

        21       about that?

        22       A.   But there was no agreement about the mechanism about

        23       how that would occur, there was no agreement with me, and I

        24       just dispute that.  That is not the case.  And why would it

        25       be the case?  I mean, I wasn't competent to deal with those

        26       matters.  They were operational matters.  I was there to

        27       deal with other things, like getting future business on.

        28

        29       MR AGIUS:   Q.   You were there to ensure that this matter

        30       of the contamination issue was settled.

        31       A.   That was one of the matters.  That was an important

        32       matter, but they had cancelled half a million tonnes of a

        33       million tonne contract.  They threatened to do no further

        34       business with us.  They were the main issues.

        35

        36       Q.   Part of that settlement, part of settling the main

        37       issues, was to settle this contamination issue, wasn't it?

        38       A.   They argued, which we disputed, and dispute to this

        39       day, that the cargoes were contaminated.  They insisted,

        40       and they went to an elaborate set of arrangements to

        41       demonstrate this, which I understand they later said was a

        42       complete hoax, to extract by way of punishment for the

        43       position of our government a $5 or $6 per tonne reduction

        44       in the wheat contract.  That's the position.

        45

        46       Q.   You agreed to pay US$2m --

        47       A.   I did not agree to that.  I agreed that there would
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         1       be - that the consideration for the cleaning cost was

         2       discussed and it was agreed that it would be $6 a tonne,

         3       which they said reflected - or $5 a tonne, which they say

         4       reflected the cost of actually cleaning the cargo of the

         5       iron filings, and they went through elaborate

         6       demonstrations of magnets going over conveyer belts and all

         7       other manner of things to demonstrate how genuine this was.

         8       And we accepted that.  How that was to be effectuated I had

         9       no discussion.

        10

        11       Q.   There was no point in coming to that arrangement

        12       unless you came to an arrangement as to how the money was

        13       going to be passed to the Iraqis?

        14       A.   Well, that's what you say; that's not what I

        15       understood.

        16

        17       Q.   You say that the minister said nothing at all about

        18       how the money would be repaid?

        19       A.   No, he said nothing at all, no.

        20

        21       Q.   Mr Long has it entirely wrong, does he?

        22       A.   Yes, that's not right.  That is wrong.

        23

        24       Q.   So wrong that you went so far as to get legal advice

        25       about it?

        26       A.   Well, I think the reality is there was a question of

        27       how this could be done.  People were looking at various

        28       options, they were taking advice.  I still believed, or

        29       understood, from my recollections, that it was still an

        30       unresolved issue post the conflict in Iraq in March 2003,

        31       that it hadn't been finalised, as this suggests, that it

        32       was still an open issue.  It was later then that it came to

        33       my attention that it had been dealt with and it had been

        34       dealt with in a particular way.

        35

        36       THE COMMISSIONER:   Q.  Mr Lindberg, just pause for a

        37       minute, look at this document again, page 1.  It said there

        38       was an agreement reached, you now tell me you don't agree

        39       with that.

        40       A.   Well, there was an agreement reached about the

        41       cleaning costs.

        42

        43       Q.   Please listen to what I'm putting to you.  It is said

        44       there was an agreement reached between you and the

        45       minister, Mr Long said he was present, the matter was

        46       discussed and a $6 figure was agreed, and it comes to

        47       something like $2m.
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         1       A.   Yes.

         2

         3       Q.   Then the paper records that on subsequent visits they

         4       endeavoured to change that structure but couldn't because

         5       the minister insisted he would have no change because that

         6       was his understanding of the agreement he'd reached with

         7       you.

         8       A.   Yes.

         9

        10       Q.   You don't agree with that.

        11       A.   I don't agree with that.

        12

        13       Q.   I understand that.  Then the paper goes on and says

        14       "this is a real problem for us from a corporate governance

        15       point of view, so we've got legal advice about it."

        16       A.    Well, this question arose about how it can be done.

        17       I accept that.  Questions arise about how it can be done.

        18

        19       Q.   And we now know that this document was signed off by

        20       your two senior managers in the area, Mr Long and Mr Geary,

        21       and was sent up to you.

        22       A.   Well, it was sent upstairs.  I don't know whether I

        23       saw this.  I don't recall seeing it.

        24

        25       MR AGIUS:   Q.   Who would Mr Long and Mr Geary report to

        26       in a position above --

        27       A.   Mr Geary reports to me.

        28

        29       Q.   So if Mr Geary was sending it upstairs --

        30       A.   Well, he might have said he was sending it upstairs,

        31       but perhaps it didn't go upstairs.

        32

        33       THE COMMISSIONER:   Q.   He said he had done so?

        34       A.   Well, he may have.  I don't know.  I don't recall

        35       seeing it and that's my recollection.

        36

        37       MR AGIUS:   Q.   This is evidence, isn't it, that the

        38       Iraqis regarded the transportation fee as a mechanism for

        39       the payment of money to Iraq in breach of the sanctions?

        40       A.   Well, I don't - I don't know.  You're saying that.  I

        41       don't know.

        42

        43       THE COMMISSIONER:   Q.   There can be no other

        44       interpretation, can there?

        45       A.   Well, it is a matter of interpretation, and, as I said

        46       earlier, it seemed to me that there were a whole range of

        47       commercial issues, unders and overs and various things,



            .17/1/2006 (8)              719     A A LINDBERG (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       that were dealt with by negotiation between the parties,

         2       and I assumed that these things would have to have been

         3       matters that the UN would have had to deal with because

         4       they would be common occurrences.  Cargoes would be short,

         5       demurrage would be incurred, dispatch would be earned,

         6       interest would be owed, quality claims would be processed.

         7       All these things are the daily part and parcel of doing

         8       business in any market and I assumed the system must have a

         9       way of accommodating it.

        10

        11       Q.   And the way he suggested was through additional inland

        12       trucking fees?

        13       A.   Well, if that was the case, then I would have assumed

        14       then that that would go through the approval process.

        15

        16       MR AGIUS:   Q.   And you found out that it didn't?

        17       A.   Well, I found out that the contracts - I found out

        18       that the contracts - well, I found out that the contracts

        19       went through, but, you know, look, I think my understanding

        20       is this, that in negotiating the contract price, there may

        21       well have been these issues that were brought to account.

        22       I don't know how they were dealt with.

        23

        24       Q.   You found out, didn't you, that this method of payment

        25       of the $2m to the Iraqis through the transport fee was

        26       never brought to the attention of the UN?

        27       A.   Well, I don't know what was brought to the attention

        28       of the UN.

        29

        30       Q.   Why don't you know?

        31       A.   Well, because I didn't talk to the UN.

        32

        33       Q.   Why didn't you talk to your own people, your managers,

        34       Messrs Geary and Long?

        35       A.   Well, I assumed that whatever they were doing, they

        36       were doing it in accordance with the requirements, and if

        37       that wasn't the case, then they would inform me.

        38

        39       Q.   So a situation could develop whereby legal advice is

        40       obtained, a legal opinion is obtained as to how a matter

        41       like this, payment of $2m, could be made --

        42       A.   Mmm-hmm.

        43

        44       Q.   -- funds could be expended to obtain that legal

        45       opinion, decisions could be made as to whether or not to

        46       act upon that legal opinion, $2m could be paid and all of

        47       that in relation to a matter where you negotiated the
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         1       settlement?

         2       A.   Well, I disagree that I negotiated the settlement.

         3

         4       Q.   Didn't you negotiate the settlement of US$6 per metric

         5       tonne of the iron filings claim?

         6       A.   I negotiated the - there were discussions about the

         7       cost of that and I think there were various figures.  There

         8       was agreement reached that that would be the cost.  That

         9       was the end of it.

        10

        11       Q.   Did you not negotiate that settlement?

        12       A.   That was a matter raised with the minister and

        13       discussed with the IGB.  We did - look, we did negotiate

        14       that settlement and --

        15

        16       Q.   Did you negotiate that settlement?  It's a simple

        17       question.  It can be answered "yes", "no", "I don't know",

        18       but can you answer it directly, please?

        19       A.   Well, the facts are these --

        20

        21       THE COMMISSIONER:   Q.   No, please, can you answer the

        22       question or not?

        23       A.   Can I answer the question in my terms, in my way?

        24

        25       Q.   Tell me the answer "yes", "no" or "I don't know" first

        26       and then give me your explanation?

        27       A.   I would like to be given the opportunity to set out

        28       the facts as I know them, Commissioner.

        29

        30       Q.   Very well.  You do that.

        31       A.   The facts were that the Iraqis said the wheat was

        32       contaminated and needed to be cleaned.  We disputed that.

        33       We discussed that.  They wanted certain amounts for the

        34       cleaning of it.  We talked about that issue along with a

        35       range of other issues.  The result of that was that the

        36       minister determined, and it was communicated to us by the

        37       IGB, that the cleaning fee would be - I believed it to be

        38       $5 but it appeared to be $6 a tonne.  So to characterise it

        39       as a negotiation is not right.  We raised the issue, we

        40       disputed it, we were informed by the IGB that the minister

        41       had determined that the cleaning fee would be this amount.

        42       That's what occurred.

        43

        44       MR AGIUS:   Q.   Did you accept that determination?

        45       A.   We had no - we had no - we had no option.

        46

        47       THE COMMISSIONER:   Q.   I take that as a yes.
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         1       A.   Yes.  Well, I didn't believe we had an option - yes.

         2

         3       MR AGIUS:   Q.   Having accepted that determination, for

         4       whatever reason, do you say that, whatever happened after

         5       that, the taking of legal advice, the consternation as to

         6       how the matter would be paid, that all of that was dealt

         7       with without your knowledge?

         8       A.   I knew that the matter was unresolved and was being -

         9       various options were being looked at, and it may well be

        10       that they took advice - perhaps internal legal advice.

        11

        12       THE COMMISSIONER:   Q.   Could you please answer the

        13       question?

        14       A.   Well, I was generally aware of it, that the matter was

        15       being dealt with, but not - but not the specifics of how it

        16       was resolved until the matter was reviewed after the

        17       payments were there.  Now, that's my recollection.

        18

        19       MR AGIUS:   Q.   So you never saw the legal opinion which

        20       is referred to in this memo?

        21       A.   Not to my knowledge, no.

        22

        23       Q.   And you never authorised the repayment of the US$2m

        24       through the transportation fee?

        25       A.   It wasn't for me to authorise, no.

        26

        27       Q.   And you didn't know that an agreement had been reached

        28       to pay it through the transportation fee to Alia Transport

        29       in Jordan in instalments?

        30       A.   Well, that's not my - that's not my understanding at

        31       the time, yes.

        32

        33       Q.   That arrangement, or that mechanism, was never

        34       discussed with you?

        35       A.   What I say is that I was aware that various options

        36       were being looked at.  I was aware that the matter was

        37       raised as part of a range of issues that were being dealt

        38       with in the post-conflict environment.  I wasn't aware of

        39       the detail of how it was resolved until the matter was

        40       reviewed later.

        41

        42       MR AGIUS:  Might we leave it there until tomorrow morning?

        43

        44       THE COMMISSIONER:   Yes.  We'll adjourn to 10am.

        45

        46       AT 5.15PM THE HEARING WAS ADJOURNED TO WEDNESDAY,

        47       18 JANUARY 2006 AT 10AM
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