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         1       THE COMMISSIONER:   Are there any further applications for

         2       leave to appear?

         3

         4       MR JUDD:   May it please the Commission, I would make

         5       application on behalf of Mr Corbett and Dr Donaghue to

         6       appear as counsel with me.  As previously announced, the

         7       solicitors are Arnold Bloch Leibler.  I'm assisted by the

         8       partner, Ms Thompson.  She's assisted by Mr Mitchell.  I

         9       seek leave on behalf of each of those persons.

        10

        11       THE COMMISSIONER:   Yes, Mr Judd.

        12

        13       MR GREEN:   May it please the Commission.  I seek

        14       authorisation to appear on behalf of Mr Murray Rogers,

        15       instructed by Mr Michael McDonald.

        16

        17       THE COMMISSIONER:   That leave is granted on the usual

        18       terms.

        19

        20            The letters patent make clear that the purpose and

        21       function of this inquiry is to inquire into and report upon

        22       whether any decision, action, conduct, payment or writing

        23       of any of the three Australian companies mentioned in the

        24       final report of the Independent Inquiry Committee into the

        25       United Nations Oil-for-Food Program or any person

        26       associated with those companies might have constituted a

        27       breach of any law of the Commonwealth, State or Territory

        28       and, if so, to determine whether matters should be referred

        29       to the relevant Commonwealth, State or Territory agency.

        30       By the letters patent I am directed, to the extent

        31       possible, to avoid public disclosure of commercially

        32       sensitive or confidential material which might be provided

        33       to this inquiry.

        34

        35            In my opening remarks on 12 December 2005 I invited

        36       persons who may have information relevant to the subject

        37       matter of this inquiry to provide such information to

        38       officers of the inquiry.  I stated:

        39

        40            there have been statements reported as

        41            having been made in the parliament, and

        42            statements made in the media, purportedly

        43            asserting knowledge of matters which may be

        44            relevant to this inquiry.  I invite those

        45            who believe they have relevant information

        46            or knowledge to contact the solicitor or

        47            counsel assisting the inquiry so that such
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         1            information and knowledge may be

         2            investigated and considered.

         3

         4            One body contacted the inquiry advising that it had

         5       material that may be relevant.  It is expected that such

         6       material will be provided to the inquiry shortly.

         7

         8            In addition, two submissions have been received.  The

         9       Pastoralists and Graziers Association of Western Australia

        10       Inc, (PGA) provided a submission dated 8 December 2005.

        11       That will become exhibit 6.

        12

        13       EXHIBIT #6 SUBMISSION PROVIDED TO THE INQUIRY BY

        14       PASTORALISTS AND GRAZIERS ASSOCIATION OF WESTERN AUSTRALIA

        15       INC.

        16

        17       THE COMMISSIONER:   The Grain Growers Association Limited,

        18       GGA, provided a submission under cover of a letter dated 23

        19       December 2005.  That will become exhibit 7.

        20

        21       EXHIBIT #7 SUBMISSION PROVIDED TO THE INQUIRY BY GRAIN

        22       GROWERS ASSOCIATION LIMITED UNDER COVER OF LETTER DATED

        23       23/12/2005

        24

        25       THE COMMISSIONER:   There has been recent political and

        26       media debate regarding the single desk marketing monopoly

        27       for Australian wheat enjoyed by AWB Limited or AWB

        28       International.  I wish to make it clear that the letters

        29       patent do not require, or indeed permit me, to inquire into

        30       or report on the appropriateness or otherwise of that

        31       monopoly.

        32

        33            It may be necessary for the inquiry to understand the

        34       commercial relationships between AWB Limited and AWB

        35       International in order to determine whether any decision,

        36       action, conduct, payment or writing of either company or

        37       persons associated with them might have constituted a

        38       breach of any law of the Commonwealth, State or territory.

        39       Otherwise, issues related to the structure of those two

        40       companies or any monopoly right held by either are beyond

        41       the terms of reference of this inquiry.

        42

        43            Evidence related to Rhine Ruhr Pty Limited will be

        44       heard on Monday, 23 January 2006, and evidence relating to

        45       Alkaloids of Australia Pty Limited will be heard on Friday,

        46       27 January 2006.  The balance of hearing time is allocated

        47       to evidence relating to AWB Limited.
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         1

         2            I wish to repeat what I said on 12 December 2005.

         3       This inquiry is an exercise of the executive power of the

         4       Commonwealth of Australia and is investigative in nature.

         5       I am not exercising the judicial power of the Commonwealth.

         6       I can make no findings of guilt.  What I can do, and am

         7       required to do by the terms of reference, is to determine

         8       whether any decision, action, conduct, payment or writing

         9       by any of the three companies mentioned in the final report

        10       from the Independent Inquiry Committee in the United

        11       Nations Oil-for-Food Program or persons associated with

        12       them might have constituted a breach of any law of the

        13       Commonwealth, State or Territory.  If I so find, I must

        14       then consider whether such matter should be referred to the

        15       relevant Commonwealth, State or Territory agency for

        16       consideration of any further action.  Yes, Mr Agius?

        17

        18       MR AGIUS:   Thank you, Mr Commissioner.  In 1991, following

        19       the Iraqi invasion of Kuwait in the Gulf War, by a Security

        20       Council Resolution 661, the United Nations imposed

        21       sanctions upon Member States trading with Iraq.  In 1995,

        22       by Security Council Resolution 986, the United Nations

        23       established an Oil-for-Food Program.  Under that program,

        24       Iraq was permitted to export crude oil to such persons,

        25       bodies or companies as Iraq might choose.  However, the

        26       proceeds of such sales were to be paid by the purchasers to

        27       the United Nations and held in an escrow account under the

        28       control of the United Nations in a bank account in New

        29       York.  The proceeds in that escrow account were to be used

        30       for the purchase of humanitarian goods and services,

        31       including the purchase of food.

        32

        33            In March 2003 armed forces from certain Member States

        34       entered Iraq.  This led to the toppling of the regime,

        35       headed by President Saddam Hussein.  There became available

        36       to the United Nations documents and records relating to

        37       trading by the previous Iraqi regime.

        38

        39            The United Nations established a committee called the

        40       Independent Inquiry Committee into the United Nations

        41       Oil-for-Food Program.  I'll henceforth refer to that body

        42       as "the committee".  The committee was chaired by

        43       Paul A Volcker, a former chairman of the United States

        44       Federal Reserve Bank.  The committee prepared and published

        45       a number of reports on its inquiries.  Its terms of

        46       reference were:  the Independent Inquiry shall collect and

        47       examine information relating to the administration and
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         1       management of the Oil-for-Food Program, including

         2       allegations of fraud and corruption on the part of the

         3       United Nations officials, personnel and agents, as well as

         4       contractors, including entities that have entered into

         5       contracts with the United Nations or with Iraq under the

         6       program.  The function of the committee was thus not to

         7       make findings of criminal conduct.

         8

         9            The final report, entitled "Manipulation of the

        10       Oil-for-Food Programme by the Iraqi Regime", was issued on

        11       27 October 2005.  In its summary of the report the

        12       committee stated:

        13

        14            This report illustrates the manner in which

        15            Iraq manipulated the Program to dispense

        16            contracts on the basis of political

        17            preference and to derive illicit payments

        18            from companies that obtained oil and

        19            humanitarian goods contracts...

        20

        21       Under the program, the government of Iraq sold $64.2bn of

        22       oil to 248 companies.  In turn, 3,614 companies sold

        23       $34.5bn of humanitarian goods to Iraq.

        24

        25            The committee found that in contracts for both the

        26       sale of oil and the purchase of humanitarian goods, there

        27       were what were described as surcharges on the sale of oil

        28       paid in connection with contracts held by 139 companies,

        29       and humanitarian kickbacks which were paid in connection

        30       with contracts for the purchase of humanitarian goods, with

        31       2,253 companies.  It will be necessary to return to the

        32       expression "humanitarian kickbacks".  In its summary the

        33       committee stated:

        34

        35            The Committee emphasises that the

        36            identification of a particular company's

        37            contract as having been the subject of an

        38            illicit payment does not necessarily mean

        39            that such company - as opposed to an agent

        40            or secondary purchaser with an interest in

        41            the transaction - made, authorised or knew

        42            about an illicit payment.

        43

        44       In relation to the sale of oil and "illicit payments" or

        45       "surcharges", the committee wrote:

        46

        47            Under the rules of the Program, Iraq was
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         1            free to sell its oil so long as it was sold

         2            at what the United Nations decided was a

         3            fair market price and the proceeds of each

         4            were deposited to a UN-controlled escrow

         5            account, to be used only for humanitarian

         6            and other purposes allowed by the Security

         7            Council.

         8                 It was a basic assumption of the

         9            Program that Iraq - not the United Nations

        10            - would choose its oil buyers.  Yet the

        11            decision to allow Iraq to choose its buyers

        12            empowered Iraq with economic and political

        13            leverage to advance its broader interest in

        14            overturning the sanctions regime.  Iraq

        15            selected oil recipients in order to

        16            influence foreign policy and international

        17            public opinion in its favour.  Several

        18            years into the Program, Iraq realised that

        19            it could generate illicit income outside

        20            the United Nations' oversight by requiring

        21            its oil buyers to pay "surcharges" of

        22            generally between 10 to 30 cents per barrel

        23            of oil.  As described more fully below, the

        24            surcharge policy started in the Autumn of

        25            2000 and lasted until the Autumn in 2002.

        26            Payments flowed mostly to Iraq-controlled

        27            bank accounts in Jordan and Lebanon, as

        28            well as by cash deposits to Iraq embassies

        29            in Moscow and elsewhere.  The Iraq Regime

        30            ultimately derived $228.8m of illicit

        31            income from the payment of surcharges in

        32            connection with oil contracts under the

        33            Program.

        34

        35            Regarding the purchase of humanitarian goods and

        36       "illicit payments", the committee reported in summary as

        37       follows:

        38

        39            Iraq's largest source of illicit income

        40            from the program came from "kickbacks" paid

        41            by companies that it selected to receive

        42            contracts for humanitarian goods under the

        43            Program.  These payments to the Iraqi

        44            Regime were disguised by various

        45            subterfuges and were not reported to the

        46            United Nations by Iraq or the participating

        47            contractors.  As set forth in the
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         1            Committee's recent Program Management

         2            Report, available evidence indicates that

         3            Iraq derived more than $1.5bn in income

         4            from these kickbacks.

         5                 As with its selection of oil

         6            purchasers, political considerations

         7            influenced Iraq's selection of humanitarian

         8            vendors.  For the first several years of

         9            the Program's operation, however, Iraq did

        10            not have in place a formal kickback policy.

        11            The kickback policy emerged only over time

        12            as the Program extended for a longer period

        13            and involved larger amounts than

        14            anticipated.  The policy began in mid-1999

        15            from Iraq's effort to recoup the reported

        16            costs it incurred to transport goods to

        17            inland destinations after their arrival by

        18            sea at the Persian Gulf port of Umm Qasr.

        19            Rather than seeking approval from the

        20            United Nations for compensation of such

        21            costs from the Program's escrow account,

        22            Iraq simply required contractors to make

        23            such payments directly to Iraqi-controlled

        24            bank accounts or to front companies outside

        25            Iraq that, in turn, forwarded the payments

        26            to the Government of Iraq.  Not only were

        27            these side payments not authorised under

        28            the Program, but it was an easy matter for

        29            Iraq to impose "inland transportation" fees

        30            that far exceeded its actual transportation

        31            costs.

        32                 By mid-2000 Iraq instituted yet a

        33            broader policy to impose generally a

        34            ten per cent kickback requirement on all

        35            humanitarian contractors - including

        36            contractors shipping goods by land as well

        37            as contractors shipping to Umm Qasr.  This

        38            broader policy was in addition to the

        39            requirement for contractors to pay inland

        40            transportation fees.  Iraq dubbed its more

        41            general kickback requirements as an

        42            "aftersales service" fee.  Aftersales

        43            service provisions often were incorporated

        44            into contracts as a basis to inflate prices

        45            and permit contractors to recover from the

        46            United Nations escrow account amounts that

        47            they had paid secretly to Iraq in the form
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         1            of kickbacks.  Contractors ordinarily made

         2            these payments before their goods were

         3            permitted to enter Iraq.  For ease of

         4            reference, this form of kickbacks is

         5            referred throughout as an aftersales

         6            service fee, although Iraq often collected

         7            a ten per cent fee without labelling it an

         8            "aftersales service" fee or without

         9            inserting an aftersales service provision

        10            in the applicable contract.

        11                 Many companies freely went along with

        12            Iraq's demands.  Others made payments to

        13            third parties or agents while disregarding

        14            the likely purpose of these payments, or

        15            perhaps unwittingly.  Kickbacks were paid

        16            in connection with the contracts of more

        17            than 2,200 companies in the form of inland

        18            transportation fees, aftersales service

        19            fees, or both.

        20

        21            In a statement issued on behalf of the Secretary

        22       General of the United Nations, Mr Kofi Annan, on 27 October

        23       2005, with the release of the committee's report, Mr Annan

        24       noted that a vast network of kickbacks and surcharges has

        25       been exposed involving companies registered in a wide range

        26       of Member States and certified by them as competent to

        27       conduct business under the program.  He hopes that national

        28       authorities will take steps to prevent the recurrence of

        29       such practices in the future and that they will take action

        30       where appropriate against companies falling within their

        31       jurisdiction.

        32

        33            Following that request, the Australian Government

        34       established this inquiry to determine if the activities of

        35       the Australian companies mentioned in the final report, or

        36       persons associated with them, might have breached

        37       Commonwealth, State or Territory laws.  Those companies are

        38       AWB Limited, which, through 41 contracts, sold wheat to the

        39       Iraqi Grain Board, the IGB, at a face value of,

        40       US$2,290,718,296; Alkaloids of Australia Pty Limited, which

        41       by one contract sold hyocine-N-butylbromide, having a face

        42       contract value of US$836,252; and Distall Rhine Ruhr Pty

        43       Limited, which by one contract sold pipes having a face

        44       contract value of US$181,181.  It should be noted that the

        45       proper name for this company is Rhine Ruhr Pty Limited.

        46

        47            The expressions "illicit" and "kickbacks".  The



            .16/1/06 (7)                497

                            Transcript produced by ComputerReporters

�









         1       Independent Inquiry Committee into the United Nations

         2       Oil-for-Food Program was established by Security Council

         3       Resolution 1538, of 21 April 2004.  The preamble states

         4       that the Security Council, "expressing the desire to see a

         5       full and fair investigation of efforts by the former

         6       Government of Iraq, including through bribery, kickbacks,

         7       surcharges on oil sales, and illicit payments in regard to

         8       purchases of humanitarian goods, to evade the provisions of

         9       Resolution 661 (1990) of 6 August 1990 and subsequent

        10       relevant Resolutions."  It is apparent from this resolution

        11       and from the summary paragraphs quoted in paragraphs 4, 6,

        12       7 and 8 that when the committee wrote in its final report

        13       of "illicit income" or "illicit payments" it used the

        14       expression "illicit" to mean income or payments which were

        15       not within the broad scope or intention of Resolution 661

        16       and, in particular, Resolution 986.  The intention of those

        17       resolutions was to deprive the Iraqi Government of funds.

        18       Any payments which defeated the intention appears to be

        19       described by the committee as "illicit".

        20

        21            "Illicit" is defined in the Macquarie Dictionary as

        22       "not permitted or authorised; unlicensed; unlawful".  In

        23       the Shorter Oxford Dictionary it is defined as "not

        24       authorised or allowed; improper, irregular; not sanctioned

        25       by law, rule or custom; unlawful, forbidden".  The process

        26       in which the various payments were made by the three

        27       Australian companies forms the factual subject matter of

        28       this inquiry, but it is clear in respect of the sale of

        29       goods to Iraq with which this inquiry is concerned that,

        30       (a) each contract was submitted to the appropriate UN

        31       committee for its approval;

        32       (b) each contract was approved by the appropriate UN

        33       committee, including as to price, as a contract permitted

        34       under the Oil-for-Food Program;

        35       (c) goods were delivered in accordance with the UN-approved

        36       contracts;

        37       (d) the goods were checked on arrival in Iraq by companies

        38       appointed by the UN for the purpose of certifying that the

        39       goods, including the price therefore, was in accordance

        40       with the UN-approved contract;

        41       (e) such UN certification was issued in respect of each

        42       contract; and,

        43       (f) the goods were paid for by the UN from the Oil-for-Food

        44       escrow account, being payment in accordance with the

        45       UN-approved and administered Oil-for-Food Program.

        46

        47            In no sense can it be said that the contracts for sale
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         1       of the Australian goods were "illicit" as being "not

         2       permitted" or "unlicensed" or "unlawful".  The contracts

         3       were all approved by the UN.  The issue is whether payments

         4       made in relation to such contracts or moneys included in

         5       the sale price in the UN-approved contracts but not

         6       separately shown as being for other than the actual price

         7       of goods or actual delivery of goods are properly described

         8       as being "illicit" either because:

         9       (a) such payments were made, or sums included in contracts,

        10       in accordance with UN-approved contracts where,

        11       notwithstanding such approval, the UN did not know it was

        12       approving such payments, or ingredients, of the contract

        13       sum; or,

        14       (b) notwithstanding UN approval, such payments or included

        15       sums were illegal.

        16

        17            The expression "kickback" or "humanitarian kickback"

        18       was used by the committee in a somewhat unusual way.

        19       Kickbacks have been described as:

        20

        21            kickbacks are payments or other types of

        22            compensation paid in order to influence and

        23            gain profit from an individual company.

        24            Essentially kickbacks are bribes.  An

        25            individual company uses kickbacks to gain

        26            an unearned advantage, benefit or

        27            opportunity, even if others are more

        28            qualified or offer more competitive prices.

        29

        30            In the Macquarie Dictionary "kickback" is defined as

        31       "any sum paid for favours received or hoped for".  However,

        32       the Independent Inquiry Committee stated, but only in a

        33       footnote:

        34

        35            The term "kickback" is used to denote an

        36            illicit payment to Iraq by a company

        37            contractor made in connection with Iraq's

        38            selection of a company to receive a

        39            contract to provide humanitarian goods

        40            under the Program.  The term "humanitarian

        41            contract" includes contracts for all goods

        42            imported into Iraq under the Program and

        43            the term "humanitarian kickback" is used as

        44            a shorthand reference to kickbacks made in

        45            connection with humanitarian contracts.  It

        46            is unnecessary to determine whether the

        47            illicit payments described in this Chapter
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         1            were true "kickbacks" in the strict legal

         2            sense that this term may be used in

         3            criminal corruption laws.

         4

         5       Thus what the committee described as "kickbacks" did not

         6       necessarily carry with it any implication of illegality.

         7       It was an unfortunate expression to use as it carries with

         8       it an overtone of illegality, although the committee, in

         9       accordance with the above note, did not necessarily intend

        10       to convey that implication.

        11

        12            The focus of the committee was on manipulation of the

        13       Oil-for-Food Program by the Iraqi Government in such a way

        14       as to enable that government to receive into its hands some

        15       portion of moneys held by the United Nations in the escrow

        16       account which the United Nations intended to be used only

        17       for humanitarian purposes.  Insofar as the transactions

        18       have resulted in the payment of moneys for services not in

        19       truth provided which were included in the contract price,

        20       or the inflation of contract prices with subsequent payment

        21       to an instrument of the Iraqi Government, such moneys might

        22       perhaps loosely be described as "kickbacks".  But that does

        23       not necessarily mean that the payment of such funds was

        24       illegal.  In particular, it does not necessarily mean that

        25       payment of any such moneys was contrary to any

        26       Commonwealth, State or Territory law.  It is the purpose of

        27       this inquiry to determine whether any such payments as have

        28       been made or any ungrounded inflation of prices included in

        29       UN-approved contracts did breach Commonwealth, State or

        30       Territory law.  In that we include both statute and common

        31       law.

        32

        33            The Independent Inquiry Committee's general findings

        34       regarding humanitarian goods transactions and illicit

        35       payments.  The committee reported:

        36

        37            Iraq's largest source of illicit income in

        38            relation to the Program came from

        39            "kickbacks", paid by companies that it

        40            selected to receive contracts for

        41            humanitarian goods.  These payments to the

        42            Iraqi regime were disguised by various

        43            subterfuges and were not reported to the

        44            United Nations by Iraq or the participating

        45            contractors, let alone approved by the

        46            United Nations as permissible payments from

        47            the escrow account.  As set forth in the
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         1            Committee's recent Program Management

         2            Report, available evidence indicates that

         3            Iraq derived more than $1.5bn in income

         4            from these kickbacks...

         5            For the first several years of the

         6            Program's operation, however, Iraq did not

         7            have in place a formal kickback policy.

         8            This portion of the committee's report I've

         9            already read, and I won't bother repeating.

        10            In relation to the manner of approval of

        11            purchasing contracts, the committee

        12            reported:

        13

        14            A company selling humanitarian or other

        15            civilian goods under the Program contracted

        16            with a ministry of the Government of Iraq

        17            or, for goods intended to be distributed in

        18            Northern Iraq (other than bulk purchases

        19            and oil spare parts), with one of the

        20            UN-related agencies.  The goods were

        21            required to have been identified in advance

        22            on the distribution plan approved by the

        23            Secretary-General for each phase.  The

        24            contract was forwarded through the

        25            company's home country mission to OIP's

        26            Contract Processing Monitoring division,

        27            where it was subject to review for the

        28            details of pricing and value.  If the

        29            contract's paperwork was in order, the

        30            contract was then subject to the 661

        31            Committee's review and approval under a

        32            "no-objection" procedure (ie.  the contract

        33            was deemed approved if no member of the 661

        34            Committee lodged an objection within a

        35            prescribed time period).

        36                 As discussed in the Program Management

        37            Report, Member States reviewed these

        38            contract applications to varying degrees,

        39            and, over time, the Security Council

        40            authorised OIP to approve an increasing

        41            percentage of these applications,

        42            specifically those involving the

        43            humanitarian goods unlikely to trigger any

        44            dual-use concerns.

        45                 Upon approval of a goods contract, the

        46            goods could be transported to Iraq.  The

        47            goods were required to be certified by
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         1            UN-retained border inspections (Lloyd's

         2            from 1997 to January 1999, and Cotechna

         3            from February 1999 to 2003) at one of four

         4            main border inspection points:  (1) Zakho,

         5            on the border of Turkey; (2) Trebil, on the

         6            border of Jordan; (3) Al-Waleed, on the

         7            border of Syria; or (4) the port of Umm

         8            Qasr, on the border of the Persian Gulf.

         9                 Once the goods were certified, the

        10            escrow bank (BNP) paid for the goods

        11            supplied from the escrow account.

        12

        13            Direct financial transactions with the Government of

        14       Iraq or Iraqi companies.  Resolution 661 required Member

        15       States to prevent both the import of goods from Iraq and

        16       the export of goods to Iraq, except for humanitarian

        17       suppliers.  As the Independent Inquiry Committee reported:

        18

        19            Paragraph 4 of Resolution 661 barred

        20            financial transactions with "persons or

        21            bodies within Iraq"...except payments

        22            exclusively for strictly medical or

        23            humanitarian purposes and, in humanitarian

        24            circumstances, foodstuffs.

        25

        26       However, Resolution 986 and the Iraq UN Memorandum of

        27       Understanding explicitly required that all oil proceeds be

        28       deposited into the escrow account and that, similarly,

        29       payment for the humanitarian suppliers come exclusively

        30       from the escrow account.  Direct financial transactions

        31       with Iraq were not authorised under the program.

        32

        33            When a question arose whether companies could pay Iraq

        34       or Iraqi entities for port charges such as the use of Iraqi

        35       ports or navigational services, the United Nations Office

        36       of Legal Affairs, or the OLA, issued in November 1997 an

        37       advice which advised the 661 Committee that the payment of

        38       port charges to Iraq was permissible in connection with

        39       lawful shipping activity so long as the fees and charges do

        40       not exceed what is customary in the circumstances and the

        41       arrangements otherwise exclude economic or financial

        42       benefits in favour of Iraqi agencies or companies.

        43

        44            The final report continued:

        45

        46            In June 1998, OLA extended its earlier

        47            opinion on port charges to encompass the
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         1            payment of inland transportation fees to

         2            Iraq (ie, fees for transporting goods from

         3            their points of entry into Iraq to their

         4            ultimate destinations within Iraq).  OLA

         5            concluded that payments of such fees would

         6            not violate the sanctions regime so long as

         7            they complied with two restrictions.

         8            First, the payments should not "exceed what

         9            is customary and reasonable in the

        10            circumstances" and therefore "represent a

        11            source of income to Iraq".  Rather, they

        12            should "be limited to charges for

        13            transportation, such as road tolls, levied

        14            on a non-discriminatory basis, and to

        15            charges which are commensurate with

        16            whatever administrative expenses might

        17            reasonably be entailed by the occurrence of

        18            the transit.  Second, OLA specified that

        19            "any charges should also be payable in

        20            Iraqi dinars only."...

        21

        22            OLA's requirement that payment to Iraq be

        23            made only in dinars essentially required

        24            companies that were assessed port charges

        25            either to violate sanctions or decline to

        26            trade with Iraq.  Because the Iraqi dinar

        27            was a non-convertible currency (ie, not

        28            openly traded), the only way to obtain

        29            substantial dinars was through a financial

        30            transaction with "persons or bodies within

        31            Iraq", which Resolution 661 expressly

        32            precluded.  Although the 661 Committee

        33            discussed this dilemma created by OLA's

        34            advice, it ultimately acquiesced in these

        35            illegal transactions.  In a memorandum to

        36            one of the oil overseers in June 2000, OLA

        37            reiterated its view that exporters may pay

        38            port fees to Iraq "so long as the

        39            charges...do not exceed whatever might...be

        40            customary and reasonable and so long as

        41            they are paid in Iraqi dinars".

        42            Significantly, however, this OLA memorandum

        43            advised also that it would be impermissible

        44            for goods suppliers to pay port charges to

        45            a Jordanian company alleged to be

        46            furnishing port services.  Alia For

        47            Transportation and General Trade --
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         1

         2       which I'll refer to as "Alia" --

         3

         4            assuming - as it appeared - that Alia was

         5            acting pursuant to an agreement with Iraq

         6            to provide such services. OLA clarified

         7            that any payment to Alia without the 661

         8            Committee's approval would violate the

         9            sanctions regime, which otherwise barred

        10            services, "calculated to promote the import

        11            from or export to Iraq of products and

        12            commodities".  OLA underscored that it was

        13            unaware of the Government of Iraq or Alia

        14            having sought approval - let alone the 661

        15            Committee ever having approved such an

        16            arrangement.

        17                 These restrictions were communicated

        18            by the United Nations to the Government of

        19            Iraq.  In a letter dated June 27 2000,

        20            Beno Sevan informed the Government of Iraq

        21            that payments of port fees to Iraq must be

        22            customary and reasonable in amount and made

        23            only in Iraqi dinars.  In addition,

        24            Mr Sevan explained that payment to Alia

        25            required 661 Committee approval if, as it

        26            appeared, the Government of Iraq had

        27            engaged Alia to provide services in

        28            relation to the Program.

        29                 OLA also concluded that the sanctions

        30            regime did not bar including aftersales

        31            services in program contracts - subject to

        32            certain limitations as well as the

        33            661 Committee's or OIP's approval.

        34            Although both Resolution 986 and the

        35            Iraqi-UN MOU explicitly permitted Iraq to

        36            import only "goods", OLA reasoned that this

        37            framework included "the provision of

        38            services which are ancillary to the supply

        39            of those goods.  Specifically OLA advised

        40            OIP that services qualified as sufficiently

        41            "ancillary" if "considered to form part of

        42            the supply of an operational and operable

        43            product and so be instrumental to the

        44            provision, or even be a constituent

        45            element, of the goods which are being

        46            supplied.  In OLA's view this encompassed

        47            services such as "assembly installation and
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         1            commissioning," but not services for which

         2            the goods supplied were merely incidental.

         3            OLA further advised that no supplier should

         4            be paid for aftersales services until the

         5            independent inspection agents provided

         6            authenticated confirmation that the

         7            relevant services were rendered, and this

         8            requirement should be included in Iraq's

         9            contracts with goods suppliers.  OLA never

        10            concluded that suppliers could make direct

        11            payments to the Iraqi regime in lieu of the

        12            suppliers providing the aftersales services

        13            contained in approved program contracts.

        14

        15            The committee's report does not suggest that the legal

        16       advice of OLA, or its substance, was communicated to any

        17       suppliers or, indeed, to the member states.  The conclusion

        18       of the Independent Inquiry Committee regarding the

        19       humanitarian goods transactions and illicit payments was:

        20

        21            In the final analysis, even though

        22            instructive to consider OLA's legal

        23            opinions, it is unnecessary to rely upon

        24            them in understanding why direct payments

        25            to the Government of Iraq - not approved by

        26            the United Nations - violated the sanctions

        27            regime.  First and foremost, the relevant

        28            resolutions and procedures adopted for the

        29            Program never envisaged direct payments to

        30            Iraq or any Iraqi-controlled entity,

        31            whether termed "inland transportation" or

        32            "aftersales service".  Neither the Security

        33            Council nor its 661 Committee ever approved

        34            such payments outside the escrow account.

        35            Second, even accepting OLA's view that it

        36            was permissible to pay certain fees to

        37            Iraq, OLA required such payments to be

        38            reasonable and only in Iraqi dinars.  As

        39            will be described later, the inland

        40            transportation fees were not reasonable,

        41            particularly in the latter phases of the

        42            program, when they increased beyond any

        43            true cost of transportation, and these fees

        44            were paid in USD, Euros and other foreign

        45            currency; similarly, aftersales service

        46            fees were paid without any justification in

        47            terms of corresponding costs incurred by
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         1            Iraq and were paid in USD, Euros and other

         2            foreign currency.  In any event, as noted

         3            above, it would have been impossible for

         4            companies to pay Iraq in dinars without

         5            first violating the sanctions regime.

         6            Third, no company has suggested that it

         7            relied upon OLA's advice that certain

         8            payments were permissible under the

         9            sanctions regime and the program's rules.

        10            Fourth, in regard to payments made by

        11            suppliers to companies such as Alia, the

        12            government of Iraq never sought the 661

        13            Committee's approval, even after receiving

        14            OIP's letter of June 27 2000.  Accordingly,

        15            the types of financial transactions to be

        16            discussed in this chapter involving land

        17            transportation and aftersales service fees

        18            were impermissible under the rules

        19            governing the program.

        20

        21            Government of Iraq's Purchasing Structure.  According

        22       to the final report, the Government of Iraq's purchases

        23       under the UN Oil-for-Food Program was organised in a

        24       hierarchical structure.  At the peak was the Supreme

        25       Command Council, which oversaw Iraq's purchases of

        26       humanitarian goods.  It sat above the Leading Committee,

        27       which oversaw allocation of program funds to Iraqi

        28       ministers.  Beneath the Leading Committee were three

        29       committees:  the Import Committee; the Technical Committee;

        30       and the Economics Affairs Committee.  According to the

        31       report, the Import Committee's function was to supervise

        32       ministry expenditures, track the execution of contracts and

        33       to account for aftersales service fees.  The function of

        34       the Technical Committee was to prepare the distribution

        35       plan for each phase and review the technical specification

        36       of individual contracts.  The Economic Affairs Committee

        37       was a subsidiary of the Iraqi Council of Ministers and

        38       helped to formulate the Iraqi regime's methods and rates of

        39       collecting kickbacks.

        40

        41            Beneath these three committees were the State-owned

        42       enterprises, or the SOEs.  Amongst those was the Iraqi

        43       Grain Board, or the IGB.  The role of such SOEs was to

        44       purchase goods for their respective ministries, coordinate

        45       tenders, negotiate with suppliers and sign contracts

        46       submitted to the United Nations.  The final report stated:

        47



            .16/1/06 (7)                506

                            Transcript produced by ComputerReporters

�









         1            Contracting under the Program worked in the

         2            following manner:  at the beginning of each

         3            phase, SOEs would advertise tenders for

         4            contracts consistent with the

         5            specifications for the distribution plan.

         6            Once bids had been received, they were

         7            assessed and forwarded to ministerial

         8            committees for further evaluation.

         9            Selected applicants were then invited to

        10            negotiate in Baghdad.  Following approval

        11            by Iraqi authorities, the Central Bank of

        12            Iraq ("CBI") would request that BNP New

        13            York issue a letter of credit in favour of

        14            the supplier.

        15

        16       The Oil-for-Food Program was organised in successive

        17       numbered phases.  Each phase required a plan of

        18       distribution for the purchased goods, which plan was

        19       required to be approved and was approved by the United

        20       Nations.  It was after such approval that contracts for the

        21       purchase of humanitarian goods and foods occurred.

        22       According to the final report, phases I to V were before

        23       the official introduction of the regime's kickback

        24       policies.  Phases VI to VII were after the introduction of

        25       the inland transportation fees, and phases VIII to XIII

        26       were subject to the broadening of the kickback scheme.

        27       The final report noted:

        28

        29            Goods imported via Umm Qasr were all

        30            transported by vessel and subsequently

        31            trucked inland...

        32            In most contracts for the provision of

        33            goods, the unit price negotiated between

        34            the supplier and Iraq encompassed the costs

        35            of the procured commodity and also

        36            specified transportation expenses and

        37            related insurance fees.  This combination

        38            of costs, insurance, and freight was

        39            denoted by the standard trade acronym:

        40            "CIF".  Thus, a contract for the supply of

        41            60,000 metric tonnes of rice to Iraq at a

        42            rate of "CIF $310.00 per metric tonne"

        43            reflected not just the value of the rice

        44            itself, but also the cost of transporting

        45            that rice to a destination mutually

        46            agreeable to Iraq and the supplier.  The

        47            exact values of these inland transportation
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         1            costs were added to bids submitted by

         2            prospective suppliers to Iraqi contracting

         3            bodies, but were not quantified explicitly

         4            in the contracts submitted to the United

         5            Nations.

         6            Vessels berthing at Umm Qasr required the

         7            approval of the Iraqi State Company for

         8            Water Transport ("ISCWT") before being

         9            permitted to discharge.  ISCWT was one of

        10            over a dozen SOEs overseen by the Ministry

        11            of Transportation and Communication [which

        12            I'll refer to as "Ministry of

        13            Transportation"].  Under Iraqi law, the

        14            ISCWT had exclusive authority for all

        15            activity at Iraqi ports.  Its official

        16            function was to arrange and authorise the

        17            unloading of cargo and to act as a marine

        18            agent for ships carrying procured goods.

        19            In addition, it represented to the United

        20            Nations that it coordinated transport to

        21            internal warehouses and informed Iraqi

        22            end-users of inbound goods.  However,

        23            ISCWT employees did not themselves actually

        24            participate in the discharge and handling

        25            of cargoes.  The Iraqi State Company For

        26            Ports, another SOE within the Ministry of

        27            Transportation, assumed that

        28            responsibility.

        29

        30       In relation to inland transportation costs, the final

        31       report stated:

        32

        33            Neither the Iraq-UN MOU, Resolution 986,

        34            nor any subsequent Security Council

        35            resolutions specified how goods procured by

        36            Iraq were to be transported beyond the

        37            designated entry points.  Starting in

        38            Phase VI, however, Iraq frequently asked

        39            suppliers shipping to Umm Qasr to bear

        40            responsibility for internal transportation.

        41            According to Iraqi officials interviewed by

        42            the Committee, Iraqi authorities ordinarily

        43            permitted trucks carrying goods across land

        44            borders to continue to Baghdad or to the

        45            requested drop-site.  By contrast, private

        46            entities - apart from a small number of

        47            local Iraqi firms - were not allowed to
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         1            transport goods discharged at Umm Qasr to

         2            locations inside Iraq.  Through subsidiary

         3            SOEs, either the Ministry of Transportation

         4            or the Ministry of Trade administered the

         5            trucking of these cargoes to internal

         6            warehouses.  Two Ministry of Transportation

         7            SOEs were involved directly in inland

         8            transportation:  ISCWT and the Iraqi State

         9            Company For Land Transport [which I'll

        10            refer to as "Land Transport"].  The

        11            majority of transportation provided by the

        12            Ministry of Trade was executed by IGB, an

        13            SOE responsible for purchasing wheat, rice

        14            and other essential foodstuffs.  No other

        15            bodies of the Government of Iraq had

        16            trucking fleets capable of providing

        17            services of this nature.  Contracts for

        18            humanitarian goods signed during Phases 1

        19            through V of the Program reflect the

        20            division of transportation responsibilities

        21            between goods suppliers and the Government

        22            of Iraq...Contracts specifying the delivery

        23            of goods to Umm Qasr included unit prices

        24            with the designation "CIF Free out

        25            Umm Qasr," "CIF Free on board," or "CIF

        26            Free on truck."  Under these provisions,

        27            the supplier was required to finance

        28            directly and arrange sea freight to Iraq,

        29            but was not responsible for internal

        30            transportation.  In such cases, Iraq itself

        31            bore the costs of inland transportation.

        32

        33       Introduction of Mandatory Transportation Charges.  In

        34       relation to this matter, the final report stated:

        35

        36            On June 10, 1999 (Phase VI), the Iraqi

        37            Economic Affairs Committee issued a

        38            directive ordering ministries to impose

        39            non-negotiable "transportation fees" on all

        40            goods requiring inland delivery by Iraqi

        41            trucks.  This tariff was levied on all

        42            cargoes delivered to Umm Qasr and sometimes

        43            on cargoes shipped overland to Iraq.  The

        44            Economic Affairs Committee set these fees

        45            depending on the kind of goods being

        46            transported, the form of packaging, the

        47            point of entry into Iraq, and the phase in
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         1            which the contract was signed.  The fees

         2            were payable to designated Iraqi entities

         3            and regime-controlled front companies.

         4            Although the Ministry of Transportation

         5            oversaw the collection of these funds, a

         6            fee schedule was circulated to all Iraqi

         7            ministries at the beginning of each

         8            phase...

         9            Significantly, Iraq did not request that

        10            suppliers pay this tariff at their own

        11            expense.  Rather, Iraq incorporated the

        12            cost of paying transportation fees into the

        13            contracts it signed with suppliers, which

        14            were funded from the escrow account.

        15            According to suppliers and Iraqi officials

        16            interviewed by the Committee, contract

        17            negotiations after the imposition of

        18            transportation fees normally followed the

        19            following sequence:  As an initial matter,

        20            the purchasing body of the Government of

        21            Iraq and the supplier negotiated a unit

        22            price, inclusive of insurance and

        23            transportation to Iraq, for the commodity

        24            being procured.  Once a mutually acceptable

        25            price had been reached, the purchasing body

        26            informed the supplier of the internal

        27            transportation fees it would be required to

        28            "pay" directly to Iraq in connection with

        29            the contract.  If the supplier agreed to

        30            these terms, the previously negotiated unit

        31            price was increased in accordance with the

        32            rates dictated by the Economic Affairs

        33            Committee.  This revised unit price was

        34            included in the final version of the

        35            contract signed between the purchasing body

        36            and the supplier and submitted to the

        37            United Nations for approval and funding

        38            from the escrow account.

        39            Following contract approval, an Iraqi

        40            entity responsible for the collection of

        41            payments contacted the supplier and

        42            informed it of the exact amount owed and

        43            the designated payment mechanism.  Once

        44            this entity had confirmed that the supplier

        45            had paid, the supplier's goods were

        46            permitted to enter Iraq.  In this manner,

        47            through contractors under the Program, Iraq
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         1            illicitly obtained escrow funds, which it

         2            could use for its own purposes.  The only

         3            disadvantage to suppliers under this scheme

         4            lay in the timing of contract execution:

         5            Because funds were not released from the

         6            escrow account until after an inspection

         7            agent had authenticated the arrival of

         8            goods at the Iraqi border, suppliers

         9            typically were obligated to remit

        10            transportation fees in advance of their

        11            payment by the United Nations.

        12            Over the course of the Program, contracts

        13            signed between Iraq and suppliers

        14            increasingly reflected this scheme by

        15            specifying the final destination of "CIF

        16            all Iraqi Governorates" or "CIF Baghdad."

        17            This imposed an obligation on the seller to

        18            pay for transportation services inside Iraq

        19            after its goods had been discharged from

        20            Umm Qasr.  This specific means by which

        21            this internal transportation would be

        22            effected were only rarely included in

        23            United Nations contracts and, despite

        24            occasional discussions and inquiries

        25            regarding inland transportation payments,

        26            neither the Secretariat nor the 661

        27            Committee ever considered closely whether

        28            current arrangements violated the sanctions

        29            regime even as interpreted by the OLA.

        30            Sales agents interviewed by the committee

        31            stated that they were aware of the

        32            requirement to pay inland transportation

        33            fees to Iraqi government agencies.

        34

        35       Payment Mechanisms For Internal Transportation Fees.  In

        36       respect of this matter, the final report stated:

        37

        38            As noted above, when introducing inland

        39            transportation fees, the Economic Affairs

        40            Committee charged ISCWT with collecting

        41            funds derived from this tariff.  In

        42            practice, fees could be paid in four ways:

        43            (1) in cash to an ISCWT representative at

        44            Umm Qasr or in Baghdad; (2) in cash to the

        45            Rashid Bank or the Rafidain Bank in

        46            Baghdad; (3) by bank transfer to the ISCWT

        47            account in the Amman branch of Rafidain
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         1            Bank; or (4) by bank transfer to accounts

         2            held by front companies in Jordan or the

         3            United Arab Emirates. The Iraqi regime did

         4            not favour one particular mechanism.

         5            However, because large volumes of cash were

         6            difficult and dangerous to transport and

         7            suppliers were hesitant to make bank

         8            transfers directly to Iraqi authorities,

         9            payments through front companies became the

        10            preferred method of many suppliers.  In

        11            some instances, private agents (rather than

        12            front companies) facilitated payments to

        13            ISCWT's account.

        14            Normally, either the purchasing body of the

        15            Government of Iraq or ISCWT informed the

        16            supplier which front company to use in

        17            connection with a particular contract.

        18            When the Iraqi regime introduced the

        19            illicit inland transportation scheme, Alia

        20            and Amman Shipping, both based in Amman,

        21            Jordan, were two of the most frequently

        22            used front companies.  These companies

        23            posed as legitimate providers of

        24            transportation services from the port of

        25            Umm Qasr, but in practice provided only

        26            limited services at port and otherwise

        27            functioned as little more than conduits for

        28            payments of transportation fees to ISCWT.

        29            In exchange, the companies received a small

        30            percentage of the fees they channelled to

        31            the regime...

        32            Any money paid by front companies or

        33            suppliers into ISCWT's account at the Amman

        34            branch of Rafidain Bank was transferred

        35            promptly into the company's account at the

        36            Baghdad branch of the same bank.  Upon

        37            receipt of these funds, the Rafidain Bank

        38            Baghdad would notify ISCWT.  In addition,

        39            the front companies themselves would inform

        40            ISCWT that a supplier had fulfilled its

        41            obligations.  If ISCWT had not received

        42            confirmation of a supplier having paid into

        43            an Iraqi-controlled bank account, it

        44            generally would not permit discharge of the

        45            supplier's cargo.  In such circumstances,

        46            the supplier or vessel chartering company

        47            incurred demurrage of thousands of dollars
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         1            a day.

         2

         3       In relation to the distribution of internal transportation

         4       fees, the final report stated:

         5

         6            As noted above, Iraqi representatives

         7            initially presented inland transportation

         8            fees to suppliers as necessary to fund

         9            actual costs.  However, this is belied by

        10            recent admissions of Iraqi officials

        11            familiar with the inland transportation

        12            scheme as well as by documentary evidence

        13            obtained in this investigation.  When

        14            interviewed, officials explained that the

        15            transportation fees were unusually high and

        16            included a generous margin of profit that

        17            was transferred to accounts held by the

        18            Iraqi Ministry of Finance or CBI.  In

        19            particular, former Minister of Oil Rashid

        20            noted that the inland transportation fees

        21            were introduced to generate supplemental

        22            cash and did not relate to internal

        23            costs.

        24

        25       The final report also relied upon internal Government of

        26       Iraq documents obtained since the fall of the previous

        27       regime.  These documents are said to show allocations of

        28       the fees received for inland transportation between land

        29       transport port costs, insurance and finance.  The document

        30       has been interpreted to mean that the money paid to finance

        31       "was profit which was available for use by the regime".

        32

        33            The broadening of the kickback scheme.  In relation to

        34       this, the final report stated:

        35

        36            Approximately one year after the Iraqi

        37            regime began requiring certain contractors

        38            to pay transportation fees to ministerial

        39            entities and front companies, it expanded

        40            its kickback program to include a mandatory

        41            "aftersale service fee".  This new tariff,

        42            which in most instances was eventually

        43            equal to 10 per cent of the original

        44            contract value, applied to all goods

        45            purchased by each ministry, regardless of

        46            point of entry into Iraq or means of

        47            transportation.  This obligation was
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         1            enforced through the final phase of the

         2            program, often in conjunction with other

         3            fees, and had earned the regime more than

         4            $1 billion by spring of 2003.

         5

         6            In relation to the introduction of the aftersales

         7       service fees, the report stated:

         8

         9            On August 3, 2000, two months after the

        10            start of Phase VIII, Vice President Ramadan

        11            circulated a memorandum to all Iraqi

        12            ministries that described a recent meeting

        13            of the Command Council.  The memorandum

        14            stated that the Command Council had decided

        15            on the following directives:

        16            1.  Gather all commercial contracts titled

        17            (After Sales Services or any other suitable

        18            version that achieves the purpose of the

        19            contract and is based on the nature of that

        20            contract).

        21            2.  The allocated percentage for bullet (1)

        22            above will be as follows:

        23            a.  From 2-5% for food and medication

        24            (excluding medical tools and equipment)

        25            b. From 5-10% for everything but food and

        26            medication

        27            3.  The delegated minister and the head of

        28            the entity not related to a ministry are

        29            authorised to determine the rate amount in

        30            bullet (2) above, based on the nature of

        31            the materials that are under contract and

        32            at the highest rate wherever possible.

        33

        34            These instructions signalled the imposition of

        35       aftersales service fees, a mandatory kickback to be paid by

        36       all suppliers to Iraq.  Unlike transportation fees, which

        37       were levied based on the weights or size of the procured

        38       commodity, aftersales service fees constituted a fixed

        39       percentage of the monetary value of the goods under

        40       purchase.  This percentage, which was initially suggested

        41       at 2 to 5 per cent for food and medicine and 5 to 10 per

        42       cent for all other items, could be raised or lowered at the

        43       discretion of the minister overseeing the contract in

        44       question.

        45

        46            In October 2000 the Command Council raised the minimum

        47       percentage to 10 per cent, noting that any aftersales



            .16/1/06 (7)                514

                            Transcript produced by ComputerReporters

�









         1       service fees above the threshold would be viewed as

         2       commendable.

         3

         4            From this point forward 10 per cent was the standard

         5       amount levied, but in some instances fees could be as high

         6       as 30 per cent.  As had been the case with transportation

         7       fees, Iraq incorporated aftersales service fees into the

         8       contract value that was to be paid to the supplier out of

         9       the escrow account.  Accordingly, contract negotiations

        10       after the aftersales service fees operated in much the same

        11       way it had during the period when only transportation fees

        12       applied.

        13

        14            Iraqi officials across a number of ministries have

        15       explained that suppliers were informed or reminded of their

        16       obligation to pay the additional percentage after they had

        17       participated in a tender process and been selected by a

        18       purchasing body to contract under the program.  If a

        19       supplier agreed to these terms, its contract value would be

        20       inflated by the percentage demanded by the contracting

        21       ministry.  Often this upward revision was accomplished by

        22       increasing the unit price, but in many instances an

        23       explicit aftersales service fee equal to the levied amount

        24       was inserted in the contract.  In other instances the fee

        25       was disguised as a performance bond or a maintenance or

        26       training expense.

        27

        28            Suppliers initially could pay the aftersales service

        29       fees in one lump sum or in instalments corresponding with

        30       individual shipments or deliveries of goods.  In most

        31       cases, these payments had to be executed before the goods

        32       in question reached the Iraqi border.  Otherwise the ISCWT,

        33       for deliveries to Umm Qasr, or ministry officials, for land

        34       deliveries, would not permit the goods to be discharged at

        35       port or unloaded at warehouses.  Certain contractors that

        36       Iraqi authorities viewed as reliable were permitted to make

        37       payments after goods had arrived in Iraq and funds had been

        38       released from the escrow account.

        39

        40            Expansion of the Transportation Fees Scheme.  In

        41       relation to this, the final report stated:

        42

        43            In the same August 2000 memorandum that

        44            announced the inauguration of aftersales

        45            service fees, Vice President Ramadan

        46            imparted new instructions to the Ministry

        47            of Transportation regarding transportation
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         1            fees.  Three days after this announcement,

         2            the Economic Affairs Committee circulated a

         3            new schedule of transportation fees,

         4            raising fees on all goods imported via

         5            Umm Qasr for the remainder of Phase VIII.

         6            Rates remained at or slightly above these

         7            levels for the program's duration.  As

         8            noted above, most of the additional

         9            revenues afforded by this augmented tariff

        10            were transferred to the Ministry of

        11            Finance's accounts at CBI following

        12            collection by ISCWT.

        13            Five months later, Deputy Prime Minister

        14            al-Azawi distributed a memorandum informing

        15            all Iraqi ministries about the mechanisms

        16            for paying aftersales service fees.  This

        17            memorandum specified that ISCWT was "in

        18            charge of receiving the revenues from

        19            aftersales service...in addition to

        20            additional and original transportation fees

        21            for goods imported via Umm Qasr port..."

        22            The memorandum specified also that ISCWT

        23            must "transfer the revenues from the

        24            aftersales services arriving in its account

        25            to the accounts of Ministries and

        26            departments not affiliated with a

        27            Ministry..."

        28            "Taken together, these directives reflect

        29            the expansion of the inland transportation

        30            scheme in the months following the

        31            imposition of aftersales service fees.

        32            According to Iraqi officials, in addition

        33            to receiving inland transportation fees,

        34            ISCWT was also responsible for ensuring the

        35            collection of aftersales service fees

        36            levied on goods delivered to Umm Qasr port.

        37            These two fees were often collapsed into

        38            one very high transportation fee and paid

        39            by the same methods that had been used in

        40            Phases VI and VII.  As a result, payments

        41            to ISCWT and to companies such as Alia and

        42            Amman Shipping increased dramatically

        43            between 2000 and 2002..."

        44

        45            The funds received from transportation

        46            fees, meanwhile, were distributed in a

        47            manner generally consistent with the
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         1            framework for Phase VIII set out in the

         2            ISCWT Table.  In the case of bulk goods,

         3            for example, this amounted to approximately

         4            $9 pmt to Land Transport, $10 pmt or more

         5            to the Ministry of Finance as a cash

         6            reserve, and $0,25 pmt to $3 pmt for other

         7            entities that provided port services.

         8

         9            In relation to payment mechanisms for aftersales

        10       service fees the final report stated:

        11

        12            Fees could be paid by several methods:

        13            (1) cash payments (in Baghdad or at

        14            embassies in foreign capitals);

        15            (2) bank transfers; and

        16            (3) front companies.  There were no set

        17            guidelines specifying when a particular

        18            payment mechanism was to be employed.  In

        19            practice, this choice appears to have been

        20            at the discretion of the purchasing body or

        21            the supplier.  Because some companies

        22            complained about having to pay illicit fees

        23            before receiving funds from the escrow

        24            account, the government of Iraq permitted

        25            certain suppliers to obtain bank guarantees

        26            instead and then pay their kickbacks after

        27            obtaining payment for the goods sold in

        28            Iraq.

        29

        30       In relation to front companies, the report stated:

        31

        32            Firms desiring to avoid paying to bridge

        33            accounts or other CBI-controlled accounts

        34            could deposit aftersales service fees into

        35            accounts held by front companies located in

        36            Egypt, Lebanon and the United Arab

        37            Emirates.  Funds paid to front companies

        38            were transferred to bridge accounts in

        39            Lebanon and Jordan and then to CBI accounts

        40            at the Rafidain Bank in Amman.  Some of

        41            these front companies were owned partially

        42            by the Government of Iraq, whereas others

        43            had no relation to it.

        44

        45       Alia for Transportation and General Trade.  In relation to

        46       this, the final report stated:

        47
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         1            Alia was established in August 1994 as a

         2            joint venture between Hussein al-Khawam, an

         3            Iraqi businessman, and the Iraqi Ministry

         4            of Transportation.  This arrangement

         5            developed from a proposal by Mr al-Khawam

         6            to refurbish Iraqi vessels stranded off the

         7            coast of Jordan and to use them for

         8            commercial shipping.  At the time of Alia's

         9            registration, Jordanian law required that

        10            at least one owner of a Jordan-registered

        11            company be a Jordanian national.  As a

        12            result, Mr al-Khawam nominated a close

        13            associate, Mo'tasset Fawzy Qatishat, to

        14            hold fifty-one per cent of the companies

        15            shares on Mr al-Khawam's behalf.  The Iraqi

        16            Ministry of Transportation assigned two of

        17            its employees to hold Alia's remaining

        18            shares.

        19            In 1999 the Ministry of Transportation

        20            arranged with Alia to have it act as

        21            ISCWT's collection agent for suppliers'

        22            payments for the inland transportation of

        23            goods arriving at the port of Umm Qasr.  As

        24            collection agent, Alia received a small

        25            commission on the funds it channelled from

        26            suppliers to ISCWT.  According to bank

        27            records, Alia began receiving fees from

        28            suppliers as early as March 2000.

        29            The agent arrangement with Alia was useful

        30            to the Government of Iraq.  As

        31            noted...above Alia violated and assisted in

        32            violating the United Nations sanctions

        33            regime, which prohibited any third party

        34            from engaging in financial transactions

        35            with the Government of Iraq except as

        36            permitted under the program or Security

        37            Council Resolutions.  By arranging for

        38            suppliers to make illicit payments to a

        39            Jordanian company such as Alia instead of

        40            directly to ISCWT or another government

        41            entity of Iraq, the Iraqi regime disguised

        42            the illicit nature of such payments.

        43            In fact, all transportation services for

        44            which Alia received payment from

        45            humanitarian suppliers were provided by

        46            employees of the Government of Iraq.

        47            Transport of goods arriving at Umm Qasr was
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         1            provided by trucks from the Ministry of

         2            Transportation or the Iraqi Grain Board.

         3            Following the conclusion of contract

         4            negotiations between an Iraqi purchasing

         5            body and a supplier, ISCWT contacted Alia

         6            by fax, letter, or telephone and informed

         7            Alia of the amount that was to be received

         8            from the supplier.  On some occasions,

         9            ISCWT contacted the supplier directly to

        10            advise the supplier that it should send

        11            payments to Alia or send the same invoice

        12            to the supplier that it sent to Alia.  On

        13            other occasions, Alia sent invoices to

        14            suppliers indicating the amounts levied by

        15            ISCWT.  Representatives of ISCWT came to

        16            Alia's office every month to inspect the

        17            company's records, and ISCWT also sent an

        18            employee to work at Alia.

        19            Suppliers paid their fees in various

        20            foreign currencies (not Iraqi dinars) to

        21            Alia's accounts at Jordan National Bank and

        22            the Egyptian Arab Land Bank.  Upon receipt

        23            of the funds, Alia informed ISCWT of the

        24            amount of the transfer and the

        25            corresponding supplier, contract, ship, and

        26            letter of credit.

        27            Shortly after sending such communications,

        28            Alia transferred the full payment amount

        29            (less a commission between one-quarter per

        30            cent and 1 per cent) to ISCWT's account at

        31            Rafidain Bank in Amman.

        32

        33       The report concluded in relation to Alia:

        34

        35            In summary, based on the available

        36            evidence, Alia knowingly acted as a front

        37            company serving as a conduit for lifting

        38            hundreds of millions of dollars in illicit

        39            fees paid by suppliers to the Iraqi regime.

        40

        41       Final Report's Findings in Relation to AWB.  I'll set out

        42       the committee's findings contained in its final report as

        43       regards AWB Limited in full:

        44

        45            AWB was established in 1939 as the

        46            Australian Wheat Board.  Between its

        47            founding and 1999 the Australian Wheat
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         1            Board functioned as a statutory body of the

         2            Government of Australia to control the

         3            domestic and export marketing of Australian

         4            wheat.  By July 1999, Australia enacted

         5            legislation to transfer control of the

         6            Australian Wheat Board to a grower-owned

         7            corporate group of companies.  In August

         8            2001, AWB Ltd was placed on the Australian

         9            Stock Exchange as a publicly traded

        10            company.  AWB Ltd is the exclusive manager

        11            and marketer of Australian bulk wheat

        12            exports through a supply pooling system

        13            arrangement with Australian wheatgrowers.

        14

        15            According to AWB, it has sold wheat to Iraq

        16            continuously since 1948.  It was the single

        17            largest provider of humanitarian goods to

        18            Iraq under the program and participated in

        19            all 13 phases of the program from 1997 to

        20            2003 - selling a total of $6.8 million

        21            tonnes of wheat to Iraq and receiving a

        22            total of over $2.3 billion in payments from

        23            the United Nations escrow account.  During

        24            each program phase, AWB negotiated several

        25            contracts with IGB for up to several

        26            hundred thousand metric tonnes of wheat per

        27            contract; each contract ordinarily required

        28            up to 10 or more individual shipments in

        29            ocean freighters from Australia to Iraq's

        30            port of Umm Qasr.

        31

        32            For the first five phases of the program,

        33            AWB's contracts with IGB required shipment

        34            of its wheat only up to the point of entry

        35            to Iraq.  In July 1999, however, AWB and

        36            IGB agreed to a new contractual term

        37            requiring AWB to assume the costs of inland

        38            transportation to points within Iraq from

        39            the port of Umm Qasr.  The new contract

        40            term provided:  "CIF Free on Truck to Silo

        41            All Governorates via Umm Qasr port."

        42            According to AWB, this amended provision

        43            was proposed by IGB.  The "inland

        44            transportation" provision became standard

        45            in all AWB contracts for the remainder of

        46            the program.

        47



            .16/1/06 (7)                520

                            Transcript produced by ComputerReporters

�









         1            AWB did not have its own trucking fleet in

         2            Iraq.  And, as discussed earlier in this

         3            chapter, goods suppliers such as AWB could

         4            not directly pay the Government of Iraq or

         5            an Iraqi company for the costs of inland

         6            transportation without violating United

         7            Nations sanctions and the program's rules,

         8            which allowed financial transactions with

         9            the government and Iraqi entities only

        10            through the United Nations escrow account.

        11

        12            As noted, however, AWB paid its inland

        13            transportation fees to Alia Transportation

        14            of Jordan.  Moreover, as noted in Section

        15            VII.A above, Alia was owned partly by

        16            Iraq's Ministry of Transportation and acted

        17            as a collection agent for the Government of

        18            Iraq's inland transportation payments from

        19            certain humanitarian goods suppliers.

        20            Transportation of goods from Umm Qasr to

        21            inland destinations in fact was provided by

        22            Iraqi Government employees, not by Alia,

        23            and AWB's payments to Alia were tantamount

        24            to payments to the Government of Iraq for

        25            nominally the provision of inland

        26            transportation services.

        27

        28            A more extended discussion of AWB's

        29            activities is warranted because of the size

        30            of AWB's participation in the program and

        31            the considerable complexity surrounding

        32            AWB's understanding of the nature and

        33            disposition of its payments to Alia.  The

        34            following discussion first describes the

        35            payments AWB made to Alia.  It then reviews

        36            the evidence concerning the extent to which

        37            AWB was advised of Alia's relationship to

        38            the Iraqi regime and whether AWB was aware

        39            that payments to Alia were being channelled

        40            to the regime.

        41

        42       In relation to AWB's payments to Alia, the report

        43       continues:

        44

        45            AWB paid transportation fees to Alia from

        46            December 1999 through the remainder of the

        47            program.  In connection with AWB's first
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         1            three contracts from the late 1999 to

         2            mid-2000, transport costs ranged between

         3            $10.80 and $12 per metric tonne (pmt).  The

         4            rates rose to between $14 and $15 pmt in

         5            2000 and then sharply increased for

         6            contracts from 2001 to the spring of 2003

         7            to between $45 and $56 pmt.

         8

         9            This steep increase in inland

        10            transportation fees coincided with the

        11            expansion of Iraq's humanitarian kickback

        12            policies in the second half of 2000.  For

        13            example, AWB paid a rate of approximately

        14            $14 pmt for the wheat shipped on a contract

        15            executed in July 2000.  From August to

        16            November 2000 (as described earlier in this

        17            chapter), Iraq increased its demands for

        18            kickbacks from suppliers in accordance with

        19            official memoranda issued from high-level

        20            Iraqi officials to all ministries.  After

        21            these policy changes went into effect,

        22            AWB's next contract with Iraq was signed in

        23            November 2000.  For this contract the

        24            transportation fees that AWB paid more than

        25            doubled what was previously charged.

        26

        27            When interviewed, Iraq's former Minister of

        28            Trade recalled that AWB paid aftersales

        29            service fees on all contracts where such

        30            fees had been levied.  As described earlier

        31            in this chapter, Iraq's imposition of

        32            kickbacks in the form of aftersales service

        33            fees often were incorporated into

        34            pre-existing transportation fees, leading

        35            to large increases in the inland

        36            transportation costs that ISCWT and its

        37            front companies demanded in 2001 and 2002.

        38            Records from the Ministry of Transportation

        39            relating to the distribution of funds

        40            received by Alia indicate that AWB's

        41            remittances to Alia in fact did contain an

        42            aftersales services component.  One example

        43            of such records, an accounting receipt

        44            relating to funds paid by AWB for the

        45            transportation of wheat delivered to

        46            Umm Qasr by the vessel Bei Hai, is

        47            discussed in Section III.B above.  In light
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         1            of evidence indicating that the actual

         2            transportation fees levied by the Ministry

         3            of Transportation remain constant at $25

         4            pmt, the aftersales service component of

         5            AWB's payment to Alia appears to have

         6            ranged from $20 to $31 pmt.

         7

         8            AWB did not advise the United Nations that

         9            it was making payments to Alia for inland

        10            transportation costs.  When the costs of

        11            inland transportation were included, first

        12            in AWB's contracts during Phase VI, the

        13            first several contracts submitted for

        14            United Nations review and approval advised

        15            that payments of "discharge costs" up to

        16            $12 pmt would be paid to unnamed "Maritime

        17            Agents".  For contracts from Phase VII and

        18            afterwards, AWB did not disclose the

        19            payment of any "Maritime Agents".  Nor was

        20            their disclosure of the amount of such

        21            payments, even as the proportion of

        22            contract price attributable to

        23            transportation fees increased over time.

        24

        25            In total, AWB paid a total of over

        26            US$221.7 million in side payments for what

        27            it termed inland transportation fees.  This

        28            corresponds to more than fourteen per cent

        29            of the illicit funds collected by the Iraqi

        30            regime under its kickback schemes.

        31

        32       Knowledge of AWB Employees.  The final report stated:

        33

        34            Little doubt remains that AWB made large

        35            numbers of payments to Alia, and these

        36            payments in turn were channelled to the

        37            Iraqi regime.  A closer question, however,

        38            concerns the knowledge of AWB employees

        39            about Alia's relationship with the Iraqi

        40            regime and Alia's practice of remitting

        41            funds to the Government of Iraq.  On the

        42            one hand, AWB has advised the Committee

        43            that it believed that Alia was providing

        44            actual transportation services.  AWB states

        45            that it did not know that Alia was owned

        46            partially by the Government of Iraq or that

        47            payments by AWB to Alia were channelled to
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         1            the Government of Iraq.

         2

         3            AWB's claims are supported in part by

         4            written correspondence from Alia to AWB in

         5            which Alia characterised itself as a

         6            company providing transportation services

         7            in Iraq.  For example, on October 20, 1999,

         8            Alia wrote a letter of introduction to AWB

         9            advising that it was a Jordanian company

        10            that specialised in land transportation,

        11            that it was an agent of the Government of

        12            Iraq, and that it could "offer our services

        13            on the field of transport from Umm Qasr

        14            port in Basra to the other governorate[s]

        15            in Iraq".

        16

        17            In October 2000, AWB wrote to the

        18            Australian Department of Foreign Affairs

        19            and Trade ("DFAT"), noting that "Jordan

        20            based trucking companies are responsible

        21            for arranging trucks at [the] discharge

        22            port" and that it wished to enter into a

        23            "commercial arrangement" with "the Jordan

        24            trucking companies" to "ensure that there

        25            are enough trucks to enable prompt

        26            discharge of Australian wheat cargoes."  An

        27            official of DFAT replied that it could see

        28            "no reason from an international legal

        29            perspective" why AWB could not enter into

        30            an arrangement with a Jordan-based company.

        31

        32            The Committee asked Alia's owner (Hussein

        33            al-Khawam) and its general manager (Othman

        34            al-Absi) whether they had disclosed the

        35            true nature of Alia and its activities to

        36            AWB.  Mr al-Absi thought that AWB knew that

        37            Alia did not provide actual transportation

        38            services at Umm Qasr, but did not claim

        39            that he spoke to AWB about this issue.  To

        40            the contrary, Mr al-Absi recalled that AWB

        41            staff inquired at the outset of the two

        42            companies' relationship about Alia's

        43            operations in great detail, including its

        44            experience, the types of vehicles it used,

        45            and Alia's capacity to transport large

        46            quantities of wheat.  He further recalled

        47            that AWB asked the Jordanian government
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         1            whether Alia was a legitimate shipping

         2            company.  Both Mr al-Khawam and Mr al-Absi

         3            stated that Alia did not advise AWB of its

         4            partial ownership by Iraq's Ministry of

         5            Trade.

         6

         7            In light of these facts, the evidence does

         8            not suffice to conclude that AWB had actual

         9            knowledge of Alia's partial ownership by

        10            the Government of Iraq, that it had actual

        11            knowledge of the fact that Alia did not

        12            actually perform trucking services for

        13            AWB's wheat, or that it had actual

        14            knowledge of the fact that Alia remitted

        15            the payments it received from AWB to the

        16            Government of Iraq.  On the other hand, as

        17            discussed in detail below, numerous

        18            documentary and circumstantial warning

        19            signs placed at least some employees of AWB

        20            on notice that payments to Alia may have

        21            been illicitly funding the Iraqi regime.

        22

        23            First, the relationship between AWB and

        24            Alia bore little resemblance to an ordinary

        25            arms-length commercial relationship.  AWB

        26            did not select Alia in the first place to

        27            provide transportation services.  Instead,

        28            as AWB has acknowledged, "it was the [Iraq

        29            Grain Board] that selected Alia to provide

        30            those services."  Moreover, AWB simply made

        31            the requested payments to Alia according to

        32            a non-negotiated fee schedule that was

        33            issued to AWB for each phase.  As AWB has

        34            acknowledged, "AWB did not initiate

        35            discussions for or negotiate a contract

        36            with Alia concerning the provision by Alia

        37            of inland transport services," and "AWB did

        38            not negotiate with Alia either the inland

        39            transport services or the fees for those

        40            services".

        41

        42            In view of the sharp increases in transport prices and

        43       AWB's overall commitment of more than $200m to Alia, it is

        44       difficult to understand AWB's failure to enter into a

        45       formal contract with Alia or to engage in meaningful

        46       negotiations with Alia concerning the price and the terms

        47       of services that Alia provided.  AWB has stated that it did
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         1       not contest the sharp price increases because the change

         2       was "revenue neutral" for AWB.  It could be incorporated

         3       into the price charge and recovered from the escrow

         4       account.  Yet, although AWB may not have had a pecuniary

         5       interest in challenging the price increases, it was aware

         6       of the increases and, with knowledge of the Government of

         7       Iraq, has chosen Alia as transporter, thereby alerted to

         8       the prospect that the sudden increases would benefit the

         9       Iraqi regime.

        10

        11            Second, AWB was aware that the price for Alia's

        12       transport services was determined by the Government of Iraq

        13       and not by Alia.  Michael Long, who served from November

        14       2001 as AWB's general manager for international sales and

        15       marketing, explained that he knew that Iraq's Ministry of

        16       Transportation set the price for Alia's charges.  He stated

        17       that he was informed of the transport price during the

        18       visits to the Ministry of Transportation.  This role of the

        19       Ministry of Transportation in settling the price that Alia

        20       charged should have alerted AWB to the probability that the

        21       Ministry of Transportation derived some benefit from AWB's

        22       payment for transportation fees to Alia.

        23

        24            Third, apart from the letters of Alia to AWB

        25       suggesting that it was in the business of providing

        26       transport services, a review of documents made available by

        27       AWB to the committee did not disclose further documentation

        28       describing logistical details for trucking services

        29       rendered by Alia.  In particular, the committee did not

        30       come across communications describing the type of

        31       logistical challenges that ordinarily would arise in the

        32       course of efforts to transport millions of tonnes of wheat

        33       through the countryside.  Fourth, AWB received many

        34       documents from Alia and the Government of Iraq suggesting

        35       the likelihood that payment made by AWB was made to or for

        36       the benefit of the ISCWT.  Several of these documents are

        37       discussed below, although the AWB notes that many of these

        38       documents are written in awkward phrasing by non-native

        39       English speakers.  It does not appear that AWB took steps

        40       at the time of receiving these documents to investigate or

        41       clarify any ambiguous language, notwithstanding the

        42       concerns that the documents should have raised.

        43

        44            One early example of such correspondence is a fax in

        45       November 1999 from Alia to AWB reporting a complaint from

        46       the ISCWT that AWB had not yet paid its inland

        47       transportation charges.  The fact that the ISCWT was
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         1       complaining about non-payment of fees by AWB clearly

         2       suggests AWB's awareness that the Government of Iraq was

         3       privy to its specific payments and arrangements with Alia

         4       and that the Government of Iraq possibly was the actual

         5       beneficiary of those payments.  Moreover, the fax states

         6       that the funds were to be remitted to IGB and/or ISCWT

         7       through Alia.  When asked to comment on this document, AWB

         8       stated it had not considered it unusual "to find ISCWT (as

         9       port and vessel agent) taking a genuine interest in whether

        10       trucking fees had been paid to Alia".

        11

        12            AWB also noted that it was not surprising that a

        13       liaison would be required between Alia, the IGB and the

        14       ISCWT in the light of their respective roles as buyer

        15       "ports and vessels agent" and supplier of trucks into which

        16       wheat was discharged.

        17

        18            Another example of such correspondence is a fax sent

        19       in October 2001 from Alia to AWB in which Alia warned AWB

        20       that "you are totally aware of the instructions issued by

        21       the ISCWT to pay the inland transportation charges five

        22       days before vessels arrive to port", and stating that Alia

        23       customarily "notified the ISCWT that we have received the

        24       inland transportation charges for the AWB's vessels before

        25       actually receiving the funds in our account".  When asked

        26       to comment on this document, AWB stated the arrangements it

        27       described were "in line with the arrangement made between

        28       the AWB and the IGB", which required the payment of

        29       trucking fees to Alia in advance of the discharging of

        30       wheat at Umm Qasr.

        31

        32            In September 2002, apparently in light of AWB's

        33       failure to make a timely payment for a shipment which had

        34       arrived in port, Alia sent a fax marked "urgent" to AWB

        35       warning that "ISCWT informed us that you should credit

        36       their account with the amount of Euro 203,303 immediately

        37       today otherwise they will stop the discharging of vessel

        38       and would not permit it to leave the harbour until the

        39       money is received."  AWB responded in an email assuring

        40       Alia that "AWB Limited has remitted all inland

        41       transportation payments for vessels currently discharging

        42       at Umm Qasr".  AWB's reply did not otherwise comment on the

        43       asserted role of the ISCW.  In a reply email Alia specified

        44       that AWB should confirm that it would send the fee to Alia

        45       so "we can notify the ISCWT that we have received the

        46       amount of 203,303 Euro and the discharge will continue for

        47       they have decided to stop the discharge and hold the vessel
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         1       by the end of today's work".

         2

         3            This exchange of correspondence again suggests that

         4       AWB was placed on notice of the ISCWT's pecuniary interest

         5       in payments made by IWB.  When asked about this exchange of

         6       correspondence, AWB stated that it was uncertain why Alia

         7       had referred to the transfer of funds to the ISCWT's

         8       account, further adding that AWB at no point transferred

         9       funds to that account.

        10

        11            In addition to the foregoing communications between

        12       Alia and the AWB, the files of AWB also contain messages

        13       from the ISCWT on the subject of transportation fees.  In

        14       particular, AWB was copied on numerous invoices sent by

        15       ISCWT to Alia that related to the collection of

        16       transportation fees on AWB's contracts.  These invoices

        17       notified Alia of future shipments of wheat and instructed

        18       the company to coordinate with AWB and "arrange to pay the

        19       private sector cost of inland transportation".  Many of the

        20       invoices received by AWB were printed on Ministry of

        21       Transportation letterhead and signed by a senior ISCWT

        22       officer.  None of the invoices indicated that Alia was

        23       actually expected to provide or arrange inland

        24       transportation services.  Then the report set forth an

        25       example of such a document.  The report continues:

        26

        27            AWB has not commented specifically on the

        28            invoices it received from ISCWT.  It has

        29            stated repeatedly, however, that IGB

        30            informed it of the transportation fees

        31            levied on each of its contracts and that

        32            these fees were to be paid to Alia in

        33            exchange for actual trucking services.

        34

        35            AWB's correspondence with IGB indicates

        36            that AWB routinely informed IGB of the

        37            timing and details of its transportation

        38            fee payments to Alia.  In February 2001,

        39            for example, AWB faxed a message to the

        40            Director of IGB that discussed a recent

        41            sale of 500,000 tonnes of wheat to Iraq and

        42            noted in part that "AWB will pay USD14.00

        43            PMT in equivalent agreed currency for

        44            partial payment of transportation fee prior

        45            to the vessel arriving from Umm Qasr", and

        46            that the "[b]alance of USD31.00 PMT will be

        47            paid as final payment of transportation fee
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         1            within 1 week of receipt of UN payment

         2            being received by sellers."

         3

         4            AWB sent IGB other faxes describing its

         5            payment or intended payment of

         6            transportation fees to Alia.  One of these

         7            faxes noted that, "an undated payment

         8            schedule for inland transport payments"

         9            executed in connection with two of AWB's

        10            contracts was attached.  Another fax

        11            included "a copy of the latest payment

        12            situation from the UN to AWB Limited and

        13            from AWB Limited to Alia transport

        14            company".  A third fax requested IGB to

        15            "advise" ISCWT about adjustments to inland

        16            transportation payments on rejected

        17            vessels.  This fax also noted that the

        18            procedure for transportation payments

        19            involved a remittance to Alia.

        20

        21            These documents again suggest AWB's

        22            awareness of the Government of Iraq's high

        23            degree of interest in AWB's payment to

        24            Alia.  IGB occasionally reminded AWB of its

        25            obligation to pay transportation fees.  In

        26            May 2002, for example, IGB sent a telex to

        27            AWB instructing it to "contact Alia" in

        28            order to "transfer total amount of inland

        29            transportation charges" for cargo specified

        30            in an email that AWB had sent to the ISCWT.

        31            The IGB noted that, once these payments had

        32            been made, AWB's ships would be permitted

        33            to discharge.

        34

        35            Another AWB document reflects a

        36            communication from one AWB employee to

        37            another AWB employee reporting that the IGB

        38            was "looking for" inland transportation

        39            fees.

        40

        41            In addition to the foregoing documents from

        42            the AWB, Alia has provided the committee

        43            with a copy of a telex that it received

        44            from a former AWB employee in Baghdad.  In

        45            this telex the AWB employee complained that

        46            AWB did not wish "to be threatened to stop

        47            vessels from sailing unless trucking fees
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         1            received", and warned that "any

         2            discussion/message concerning trucking/and

         3            trucking fees should be sent only  repeat

         4            only from your office in Jordan to myself

         5            or Mark Emons" [another AWB employee] "home

         6            fax - not by telex to AWB office and not

         7            from Basra".

         8            The AWB employee also noted in the telex

         9            that he would send Alia "wording of 7

        10            letters to cover trucking fees", and that

        11            he would send this "wording" from his home

        12            fax, and that Alia should reply to the same

        13            coordinates.

        14

        15            Mr al-Absi of Alia stated that he could not

        16            recall the reasons for AWB sending this

        17            telex.  The committee does not have

        18            evidence to indicate that the documents

        19            discussed above were transmitted to AWB's

        20            senior management personnel.  Nevertheless,

        21            when AWB's representatives met with the

        22            committee, they acknowledged that these

        23            documents raised at least "debatable"

        24            questions about whether AWB's employees

        25            should have known that AWB's payments to

        26            Alia were channelled to the Government of

        27            Iraq.

        28

        29            In summary, based on the available

        30            evidence, AWB paid to Alia over US$221.7m

        31            for what it termed "inland transport" or

        32            "trucking fees".  These payments were

        33            channelled to the Government of Iraq by

        34            Alia.  Both AWB and Alia deny that AWB knew

        35            of Iraq's partial ownership of Alia, and

        36            there is no evidence to contradict these

        37            denials.  AWB also denies knowing that Alia

        38            did not actually transport its wheat from

        39            Umm Qasr and that Alia remitted the money

        40            paid by AWB to the Government of Iraq.

        41            On the one hand there is no evidence that

        42            Alia told AWB that it was not performing

        43            transport services for AWB's wheat or that

        44            it was channelling AWB's payments to the

        45            Government of Iraq.  On the other hand,

        46            numerous aspects of the AWB/Alia

        47            relationship, as well as the nature of many



            .16/1/06 (7)                530

                            Transcript produced by ComputerReporters

�









         1            of the documents received by AWB and

         2            discussed above, suggest that some

         3            employees of AWB were placed on notice of

         4            facts strongly suggesting that AWB's

         5            payments were, in whole or in part, for the

         6            benefit of the Government of Iraq.  Of

         7            particular significance is the degree to

         8            which Alia's trucking prices rose sharply

         9            beyond what would apparently be a

        10            reasonable transportation fee and without

        11            other apparent justification.  Such

        12            increases in conjunction with AWB's

        13            knowledge that Alia had been nominated in

        14            the first place by the Government of Iraq

        15            should have signalled AWB officials to the

        16            probability that the Government of Iraq

        17            stood to illicitly benefit financially from

        18            AWB's payments to Alia.  In addition, IGB

        19            and the ISCWT initiated or were party to

        20            communications concerning AWB's payments of

        21            Alia's fees and AWB was warned that the

        22            Government of Iraq would not allow its

        23            ships to unload until Alia was paid.

        24

        25            Shortly prior to the issue of the final report from

        26       which I've been quoting, dated 27 October 2005, AWB wrote

        27       to Mr Volcker on 25 October stating its position.  Its

        28       letter was included in the final report and it can be

        29       summarised as follows:  1, AWB did not view Alia to be a

        30       front company for the Government of Iraq, nor did AWB know

        31       that Alia was not providing trucking services; 2, no-one

        32       told AWB that Alia was a front company for the regime;

        33       3, AWB had no reason to question the IGB's selection of

        34       Alia; 4, it is still surprising to the AWB to now learn

        35       that Alia did not truck AWB's wheat inland; 5, AWB and Alia

        36       regularly corresponded on a range of commercial issues

        37       normally associated with the provision of trucking

        38       services, including, among other things, why truck

        39       shortages delayed unloading.  AWB's request for additional

        40       trucks to speed up port operations and payment issues; 6,

        41       all AWB's contracts with the IGB were approved in

        42       accordance with the contract review procedures instituted

        43       by the UN Security Council, including those contracts

        44       incorporating the "CIF free-in-truck" term that became the

        45       basis for AWB's payments to Alia; 7, AWB always acted in

        46       reliance on the fact that the United Nations had approved

        47       the contracts with the IGB containing the inland transport
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         1       terms; 8, the inland transport terms were consistent with

         2       UN resolutions authorising payments in connection with

         3       foodstuffs in humanitarian circumstances; 9, no evidence

         4       indicates that any representative of either IGB or Alia

         5       ever informed anyone at AWB that paying trucking fees meant

         6       making illicit payments to the government; 10, paying

         7       trucking fees in accordance with the inland transport terms

         8       did not violate the Iraqi sanctions resolutions,

         9       particularly when the 661 Committee approved all contracts

        10       that required AWB to include the cost of inland transport

        11       in its contracts; 11, no-one ever suggested to AWB that the

        12       trucking costs included "aftersales service fees" and AWB

        13       never paid fees characterised in that way; 12, the

        14       imposition of fees was revenue neutral to AWB, accordingly,

        15       those at AWB responsible for making the payments to Alia

        16       had little reason to focus on them closely; 13, AWB never

        17       acted in a manner suggesting complicity in a wrongful

        18       endeavour; 14, AWB never acted secretively - not a single

        19       instance has emerged of any concealed payments by AWB to

        20       anyone in Iraq; and, finally, 15, AWB was an unwitting

        21       participant in an elaborate scheme of deception devised by

        22       the Iraqi regime.

        23

        24            I turn now to the apparent method of investigation of

        25       the IIC.  It is apparent from the IIC's final report that,

        26       in addition to all of the contract documents that have been

        27       submitted to the UN for approval, the IIC had documents

        28       which had been provided by both the Iraq regime and Alia.

        29       In February 2005 investigators from the IIC travelled to

        30       Australia and interviewed Trevor Flugge, the former

        31       chairman of the board of AWB, Andrew Lindberg, the current

        32       managing director of AWB, appointed in April 2000, Michael

        33       Long, the general manager for international sales and

        34       marketing and others.  AWB also made available 79

        35       lever-arch volumes of documents to the IIC investigators

        36       from which those investigators took a collection of

        37       documents.  Relevant documents from those files will be

        38       before you, Mr Commissioner, during the course of these

        39       hearings.

        40

        41            The interviews with the AWB personnel referred to were

        42       not audio recorded.  However, summaries of them were made

        43       as they took place by IIC investigators.  We have copies of

        44       those summaries.  Copies of those summaries were provided

        45       by the IIC to those interviewed who disputed the accuracy

        46       of the summaries and who provided to the IIC marked-up

        47       copies noting the disputed portions of the summaries and
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         1       adding their suggested corrections.  We also have copies of

         2       those marked copies.  Both sets of summaries will be before

         3       you, Mr Commissioner.  A number of issues arise in relation

         4       to these summaries and those interviews.  Those issues

         5       arise as to which version of the summaries ought to be

         6       accepted as being an accurate record of what was said to

         7       the IIC investigators.  Issues arise as to whether the IIC

         8       was given a full and frank picture of the AWB's dealings

         9       with the IGB and Alia.  Issues arise as to whether those

        10       from the AWB that spoke to the IIC investigators were full

        11       and frank.  Issues also arise as to whether, if they were

        12       not full and frank, what reasons they had for not being

        13       full and frank at that time.

        14

        15            What the IIC did not have:  the IIC did not have

        16       powers of compulsion.  Accordingly, it was relying upon

        17       whatever documents AWB chose to make available to it.  It

        18       is apparent from the commission's investigations to date

        19       that large numbers of relevant documents, particularly

        20       those that shed light on AWB's knowledge, state of mind or

        21       reasoning, were not provided to the IIC by IWB.  These

        22       documents will be before you, Mr Commissioner.

        23

        24            I turn now to the evidence to be called and the

        25       matters arising therefrom.  Mr Commissioner, you will have

        26       before you 27 volumes, being a compilation of documents on

        27       a contract and shipment-by-shipment basis, of all the

        28       documents that might be referred to as the contract

        29       documents between the IGB and AWB.  What is apparent is

        30       that the IGB proposed the inclusion of a term in its

        31       contracts with AWB for Phase VI of the Oil-for-Food Program

        32       in the following form - the tender document through clause

        33       10 recorded the following:

        34

        35            CIF free in truck to silo in all

        36            Governorate.  Cost of discharge at Umm Qasr

        37            and land transport will be USD 12 per

        38            metric tonne.  To be paid to land transport

        39            company.  For more details contact Iraqi

        40            maritin (sic) in Basra.

        41

        42       This was the first time such a term had been formally

        43       proposed to AWB.  Prior to then AWB had contracted to sell

        44       wheat to the IGB on "CIF free-out Umm Qasr" terms.  The

        45       first three AWB contracts dated 14 July 1999 included a

        46       clause in significantly different terms; namely:

        47
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         1            The discharge cost will be a maximum of USD

         2            12.00 and shall be paid by sellers to the

         3            nominated Maritime Agents in Iraq.

         4

         5       It is to be noted that there is no reference to "land

         6       transport" in either this term or anywhere else in those

         7       contracts.  Further, the requirement to pay "up to USD12"

         8       was a requirement to pay to "maritime agents" in Iraq.

         9       Iraq's maritime agent in Umm Qasr was the ISCWT, an Iraqi

        10       instrumentality.  The first three contracts which AWB

        11       forwarded for DFAT for transmission to the UN for its

        12       approval contained this clause.  These three contracts were

        13       approved by the UN.  However, it is important to note that,

        14       as approved, these contracts contained no reference to a

        15       requirement to pay "land transport" or a "trucking or

        16       transportation fee".  The reference was limited to "a

        17       discharge cost" of up to US$12 per metric tonne.

        18

        19            The clause was repeated in one further contract

        20       between AWB and IGB dated 14 October 1999.  It was never

        21       again included in any contracts that the AWB subsequently

        22       concluded with the IGB.  Nor was any reference to an

        23       obligation to pay transport or trucking fees ever included

        24       in any contract passed by or on behalf of AWB to the UN for

        25       approval.  Yet AWB continued to pay funds described

        26       variously as "transportation fees" or "trucking fees" up to

        27       the time that the scheme was exposed.  In these

        28       circumstances, one issue which arises for consideration is

        29       whether the oft repeated mantra of the AWB to date that the

        30       UN approved its contracts has any weight on the issue of

        31       which the continuing obligations to pay to Iraq fees on

        32       account of inland transport were ever notified to DFAT and

        33       the UN or were ever approved by the UN.  Evidence gathered

        34       to date suggests that, to the contrary, the UN was never

        35       informed that AWB had a contractual obligation to pay the

        36       costs of inland transport to Iraq or its nominee.

        37

        38            Mr Commissioner, you will also have a very large

        39       volume of material that was not produced to the IIC,

        40       including emails, trip reports detailing the results of

        41       meetings in Iraq and reports produced for the executive of

        42       AWB, to name but a few categories.  The documents and other

        43       evidence and intelligence available to those assisting you,

        44       Mr Commissioner, indicate the following:  the fee imposed

        45       started at US$12 per metric tonne and was never the subject

        46       of negotiation; Alia was not introduced into the scheme

        47       until late October 1999, well after the first contracts had
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         1       been executed and the fee agreed.  Alia was introduced in

         2       the following circumstances:  AWB employees set about

         3       finding a method to pay Iraq the US$12 per metric tonne due

         4       in respect of each shipment.  The chartering division

         5       within AWB was given the task of determining the best

         6       method of making the payment in an indirect way.  The

         7       method chosen to pass this fee to the Iraqis was to require

         8       the shipowner to make the payment a part of its obligation

         9       under the charter party.  The obvious inference from the

        10       available material was that the AWB wished to distance

        11       itself from the payment.  The first shipment due under the

        12       first contract signed as part of Phase VI was carried by

        13       the ship "Pretty Ruby".  Before the scheme described above

        14       could be implemented the "Pretty Ruby" had arrived and was

        15       due to berth and discharge wheat at Umm Qasr.  The Iraqi

        16       authorities would not permit it to berth unless a fee was

        17       paid in advance by the AWB.  In these circumstances, the

        18       IGB asked the AWB to make the payment to Alia via a bank

        19       account in Jordan.  The payment was to be made in two

        20       parts:  90 per cent prior to berthing and the remaining 10

        21       per cent later once delivery tonnages could be calculated.

        22       This was the method of the first payment.  Thereafter, AWB

        23       used a combination of direct payments or payments through

        24       third parties to satisfy its obligation to pay these fees.

        25

        26            There is no material to suggest that AWB ever sought

        27       out any entity to provide transportation within Iraq.

        28       Despite having a written contract with Alia which required

        29       Alia to provide services as a protective agent in Iraq, AWB

        30       never had a written contract with Alia to provide inland

        31       transportation services or, indeed, to perform any

        32       obligation in return for the huge fees paid to it on

        33       account of inland transportation.  There is no evidence

        34       that it ever sought one.  Indeed, the only available

        35       conclusion is that AWB never regarded itself as being

        36       contractually liable for the transport of the grain beyond

        37       the rail of the ship after discharge and that it never had

        38       any agreement with Alia to provide any trucking services

        39       prior to the exposure of the scheme in 2003.  At no time

        40       prior to the exposure of the scheme did AWB ever undertake

        41       any due diligence to ensure that Alia had the capacity to

        42       provide transport to all governorates of Iraq.

        43

        44            There is no correspondence between Alia and AWB which

        45       would suggest that AWB ever regarded Alia as being

        46       responsible for the provision of transport for wheat to all

        47       parts of Iraq after discharge of the grain.  For example,
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         1       there is no correspondence between Alia and the AWB

         2       concerning any details of any trucking service.  There is

         3       no correspondence about the movement of wheat away from the

         4       docks.  There is no correspondence concerning problems

         5       associated with Alia's inability to have trucks available

         6       to receive grain.

         7

         8            There is, however, a great deal of correspondence

         9       indicating that Iraqi authorities, including the ISCWT,

        10       complained about the late payment of trucking fees directly

        11       to AWB.  There is material indicating that AWB was aware

        12       that the ISCWT was regularly aware of shortfalls in the

        13       payments of the trucking fee independently of Alia.  There

        14       is, based upon documents provided to and intelligence

        15       received by those assisting you, Mr Commissioner, evidence

        16       which clearly demonstrates that the difficulties thrown up

        17       by the obligation to pay the trucking fee and the manner in

        18       which it was to be paid was the subject of sustained and

        19       wide-ranging discussions within AWB extending up to senior

        20       officers of the corporation.  For example, in June 1999

        21       there were emails which recorded the following:

        22

        23            IGB have requested that the offers are

        24            submitted CIF, free in truck, Iraq.  The

        25            cost of this is USD12 per tonne which the

        26            supplier adds to their offer.

        27

        28            Hence this part is not an issue.

        29

        30            The problem which still needs to be

        31            resolved is the payment mechanism as all

        32            Iraq accounts are frozen.  IGB have stated

        33            that we will be required to pay the

        34            maritime agents, and one possible way would

        35            be to pay this to an Iraq bank in Amman.

        36

        37            IGB will provide details of the banks we

        38            can pay this through.

        39

        40            Michael - as mentioned to you there may be

        41            a way to pay this through the vessel's

        42            owners, mark will discuss this (with) you,

        43            so have a think about the possibilities.

        44

        45       I quote from another email:

        46

        47            The USD12 will be added onto the CIF
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         1            price - so no skin off our nose - however

         2            we need to find a way to implement the

         3            payments as Iraq's a/c's frozen.

         4            Discretion is required here.

         5

         6       In May 2000 there was an email between AWB officers

         7       indicating that it was the Iraqi Minister for Trade who had

         8       ordered trucks back from Egypt to return to Umm Qasr to

         9       improve the discharging capacity there.  In June 2000 there

        10       was another email:

        11

        12            IGB fully prepared to assist to some form

        13            of compensation --

        14

        15       this was in relation to demurrage due to slow discharge --

        16

        17            in future contracts, either by reduction of

        18            trucking fee or increase in prices...

        19

        20            There are a number of other emails which demonstrate

        21       that senior managers within AWB at various times were aware

        22       of the difficulty that UN sanction posed for the payment of

        23       the trucking and other fees to Iraq, and that they

        24       endeavoured to find methods of paying these fees to Iraq

        25       nevertheless.  For approximately the first year payments of

        26       the trucking fee were made by AWB, sometimes directly to

        27       Alia and sometimes through third parties involved in the

        28       shipping industry.  We know from documents that on

        29       occasions fees were paid to others by AWB for this task.

        30       This may be a matter of comment, given that this was

        31       essentially an administrative task that could easily have

        32       been performed by AWB directly and without resort to

        33       middlemen, had AWB so wished.

        34

        35            The circuitous route adopted to effect payment to Alia

        36       strongly supports a conclusion that AWB was seeking to

        37       distance itself from the fact of those payments.  The fee

        38       commenced at US$12 per metric tonne and rose to US$25 per

        39       metric tonne in November 2000.  At this time the IGB also

        40       expanded the scheme to include an aftersales service fee of

        41       10 per cent of the total value of the contract.  This was

        42       treated at least by AWB as part of an increased

        43       transportation or trucking fee.

        44

        45            Thereafter, AWB used the same method that it used to

        46       pay this fee as it had used to pay the trucking fee.  The

        47       additional 10 per cent aftersales service fee was
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         1       introduced by the IGB in November 2000 during the

         2       negotiations for the sale of 300,000 tonnes of wheat.  With

         3       application from this point, the total mark-up on the

         4       per tonne price of wheat for trucking fee and aftersales

         5       service fee was US$44.50 per metric tonne.  This amount was

         6       paid out of the escrow account by the UN to the AWB and

         7       paid back to Iraq via Alia.  The method worked out between

         8       the IGB and AWB was that an amount of the combined trucking

         9       aftersales fee in respect of a specific shipment was paid

        10       by AWB to the IGB's nominee, Alia, in advance of the

        11       berthing of the vessel at Umm Qasr in order to achieve a

        12       discharge of that vessel.  The balance was paid after AWB

        13       had been paid on the contract by the UN from the escrow

        14       account for that shipment.  By the time the scheme was

        15       exposed the mark-up on account of trucking fees and

        16       aftersales service had grown to US$55.15 per metric tonne.

        17

        18            It is apparent from documents that have been obtained

        19       that the amount paid out of the escrow account to AWB and

        20       returned to Iraq at this time was approximately 26 per cent

        21       of what would have been the CIF price of the wheat

        22       delivered.  Over the period of time dating from the

        23       beginning of Phase VI of the Oil-for-Food Program to early

        24       2003 the proportion of the trucking fee, including the

        25       aftersales service fee, from its introduction in November

        26       2000, to the CIF price of wheat ranged from 8 per cent to

        27       10 per cent prior to the introduction of the aftersales

        28       service fee, to 26 per cent thereafter.

        29

        30            Over the period commencing with Phase VI of the

        31       Oil-for-Food Program until the scheme was exposed the AWB

        32       paid at least USD223.5m on account of discharge costs,

        33       trucking fees, inland transportation fees and aftersales

        34       service fees.  AWB was the largest supplier of foodstuffs

        35       under the Oil-for-Food Program, and this is the largest

        36       amount paid by any supplier under that program.  It is

        37       inconceivable that the AWB could have paid fees of this

        38       magnitude over a period of approximately 36 months and for

        39       Alia not to have provided any transport for AWB's wheat in

        40       the absence of AWB's knowledge that Alia was not in fact

        41       providing that transport.

        42

        43            There are other documents which militate against any

        44       conclusion other than that the executive of AWB were aware

        45       that fees paid for "inland transport" and "discharge costs"

        46       were paid to the ministry of transport and, by inference,

        47       through Alia.  For example, in a briefing paper entitled
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         1       "Executive Brief", prepared in August 2002, there is

         2       contained this statement:

         3

         4            AWB also pays a fee, covered under sales

         5            contract, to the Ministry of Transport

         6            covering inland transport fees and

         7            discharge costs.

         8

         9       Even if it be the case that AWB believed that Alia did

        10       provide transport for its wheat, there are documents that

        11       fix AWB with knowledge that the transport fee was a method

        12       of passing funds to Iraq and that AWB at a high level of

        13       management agreed to use the transport fee for that

        14       purpose.

        15

        16            The aftersales service fee is incompatible with any

        17       notion that AWB was in fact paying for trucking services.

        18       Similarly, the Commission will receive evidence that AWB

        19       expressed interest to the IGB in reducing the trucking fee

        20       to compensate it for losses it was sustaining on account of

        21       demurrage, not relating to trucking issues.  This and other

        22       matters support a conclusion that AWB never treated Alia as

        23       if it had commercial interest other than as a conduit for

        24       the payment to Iraq.

        25

        26            The IIC did not have access to the wide range of

        27       witnesses who will be called during this hearing.  Some of

        28       those witnesses have already been examined in

        29       closed-session hearings before you, Mr Commissioner.

        30       Material provided by some of those witnesses and AWB

        31       documents the Commission has obtained by use of its powers

        32       of compulsion and which were not made available to the IIC

        33       by AWB does not sit comfortably with what the IIC has been

        34       told.

        35

        36            In particular, the IIC had been told by the AWB in a

        37       letter from Andrew Lindberg, managing director, and Brendan

        38       Stewart, the chairman, dated 25 October 2005, that the AWB

        39       did not regard Alia as a front company for the Iraqi

        40       Government; that AWB did not know that Alia was not

        41       providing trucking services; that it was still surprising

        42       to learn that Alia did not truck AWB's wheat inland; that

        43       AWB never intended for payments to be channelled to the

        44       former Iraqi Government; and that no-one ever suggested to

        45       AWB that trucking costs included aftersales service fees.

        46       These comments do not sit comfortably with AWB documents

        47       which the Commission has uncovered that record entries such
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         1       as those I have referred to above, nor do those statements

         2       sit comfortably with a large number of other documents sent

         3       to AWB by both Alia and the Iraq government entities that

         4       were the recipient of the funds transmitted by AWB.

         5

         6            The investigation of one matter by those assisting you

         7       in this Commission, Mr Commissioner, has provided a great

         8       deal of material which seems to make it impossible to

         9       support statements that have been made that AWB was not

        10       aware that the payments of inland transportation fees to

        11       Alia were not simply a method of passing funds to Iraq in

        12       breach of the UN sanctions.  I will refer to that matter as

        13       the Tigris matter.

        14

        15            By way of background, it seems that in 1995 BHP wished

        16       to provide US$5m worth of wheat on credit to Iraq.  The

        17       proposed mechanism was that AWB would supply the wheat in

        18       exchange for a letter of credit which entitled the payee to

        19       cash or oil with interest in five years' time or payment in

        20       cash or oil sooner if sanctions were lifted.  Upon

        21       delivery, AWB would sell its rights under the letter of

        22       credit to BHP for US$5 million in cash and would

        23       subsequently use its best endeavours to assist BHP to

        24       recover the debt.  AWB in fact supplied the wheat to Iraq

        25       under contract number A2471, but it appears that BHP paid

        26       AWB for the wheat.  It also appears that the mechanism set

        27       out above was not formalised.  Documents are still being

        28       sought in respect of these transactions.  The transaction,

        29       nevertheless, proceeded in some form similar to the

        30       original proposal.

        31

        32            In 2001 Tigris Petroleum Corporation Pty Limited wrote

        33       to AWB seeking its help in recovering the debt which was

        34       now, with interest, some US$8m.  It advised that BHP had

        35       assigned its rights in the debt to Tigris.  Tigris

        36       eventually agreed to pay AWB US$500,000 to assist in

        37       recovering the debt.  Senior officers of AWB, together with

        38       Tigris, had protracted discussions with IGB for the payment

        39       of the debt and interest.  By mid-2002 AWB had negotiated a

        40       settlement of a long-running dispute with the IGB over a

        41       claim by it that iron filings had contaminated wheat that

        42       AWB had sold and delivered to it.  That claim was settled

        43       upon terms favourable to Iraq which required the payment of

        44       approximately US$2m to Iraq.

        45

        46            At about the same time, in late 2002, the AWB

        47       negotiated the sale of a further 1 million tonnes of wheat
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         1       to the IGB.  Iraq insisted that the two matters, being the

         2       Tigris debt and the compensation for iron filings, be dealt

         3       with separately and refused to offset the compensation to

         4       be paid to it against the US$8m it was required to pay

         5       Tigris.  It required the compensation to be paid to it

         6       through the mechanism of the trucking fee.  An agreement

         7       was reached between AWB and the IGB that the contract price

         8       for the additional 1 million tonnes of wheat would be

         9       artificially inflated to include the amount due to Tigris.

        10       It was also proposed that compensation for the alleged iron

        11       filing contamination would be paid to Iraq via Alia through

        12       the trucking/aftersales service fee.

        13

        14            A study of this transaction and evidence to be called

        15       about it makes plain, then, at least the following:  AWB

        16       was aware that the trucking aftersales service fee

        17       component of its agreements with Iraq were in fact a

        18       payment to Iraq and not to Alia.  Secondly, AWB was

        19       prepared to deceive the UN as to the true nature of its

        20       contractual relationship with IGB.  It did this by

        21       obtaining approval for two contracts for the sale of a

        22       total of 1 million tonnes of wheat at a certain price in

        23       circumstances where the approved contract documents did not

        24       disclose either the payment to Iraq of compensation in

        25       respect of an earlier contract or the repayment of the

        26       Tigris debt, or that those matters were to be covered in

        27       the inflated contract price.

        28

        29            Mr Commissioner, evidence that those assisting you

        30       have gathered about this transaction contradicts statements

        31       made by AWB through very senior officers that, one, AWB did

        32       not regard Alia as a front company for the Iraqi

        33       Government; and, 2, AWB never intended payments to be

        34       channelled to the former Iraqi Government.  I therefore

        35       expect that during these hearings, Mr Commissioner,

        36       evidence will be called to the effect that:  AWB always

        37       knew that Alia was a conduit for the payment of money to

        38       Iraq; the discharge costs, however described as trucking

        39       fees, inland transportation fees and aftersales service

        40       fees, were always known to be fees payable to Iraq; these

        41       matters were always known to AWB to be in breach of the UN

        42       sanctions; amounts on account of fees such as these were

        43       paid to Alia either directly or through third parties in

        44       the knowledge that they would be transmitted to Iraq; these

        45       matters were known at high levels within AWB.

        46

        47            The evidence to be called is consistent with the
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         1       findings of the IIC.  Moreover, the evidence available to

         2       this Commission and not to the IIC takes the matter further

         3       from beyond what ought to have been known by management of

         4       AWB to what was known.  Evidence will be called in public

         5       session from those who have given evidence or provided

         6       information in private, nominating persons at high levels

         7       of management and officers of AWB as having knowledge of

         8       these matters.  This evidence contradicts material provided

         9       to the UN.  I urge those who can give evidence about these

        10       matters to come forward to officers of this Commission.

        11       These approaches can be made confidentially, either by

        12       phone, fax or email, or in person at our office on the 19th

        13       floor of this building.  I urge those who are to be called

        14       to give evidence to consider carefully their obligation to

        15       be truthful in giving that evidence.  Persons giving

        16       evidence here are protected in as much as that evidence,

        17       provided that it is true, cannot be used against them in

        18       civil or criminal proceedings in any court of the

        19       Commonwealth of Australia or of a State or a Territory.

        20       That protection comes with an obligation to be truthful.

        21       The law provides for heavy penalties, including gaol

        22       sentences, for those proved to have given false or

        23       misleading evidence that is material to this inquiry.

        24

        25            There is nothing to be gained from being less than

        26       full and frank with this inquiry.  It has amassed a great

        27       many documents and a very large volume of material from

        28       present and former employees of the AWB and elsewhere.

        29       Those who are less than frank will be found out.  Those who

        30       give false evidence will be the subject of submission from

        31       those assisting you, Mr Commissioner, that their matters be

        32       referred to the Commonwealth Directorate of Public

        33       Prosecutions.

        34

        35            I turn now to briefly open matters in relation to

        36       Alkaloids of Australia Pty Limited and Rhine Ruhr Pty

        37       Limited.  The IIC committee did not address Alkaloids of

        38       Australia Pty Limited otherwise than by reference to it in

        39       tables 6, 7 and 8 annexed to the final report.  The

        40       committee stated tables 6, 7 and 8 provide information on

        41       humanitarian goods transactions.  When reviewing the

        42       information presented in these tables, it is important to

        43       note that the committee has not been able to obtain a

        44       complete set of records of kickback levy and payment data

        45       from all Iraqi ministries that were involved in the

        46       purchase of humanitarian goods under the program.

        47       Accordingly, these tables reflect a distinction between
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         1       projected kickback figures and actual kickback figures.

         2

         3            A projected kickback figure indicates that the

         4       evidentiary basis for the conclusion that there was a

         5       kickback paid is Iraq's uniform policy of requiring the

         6       payment of kickbacks during certain time periods until July

         7       2003, when the coalition provisional authority reduced all

         8       contracts to eliminate estimated kickback amounts.

         9

        10            An actual amount reflects the fact that the committee

        11       has acquired contract-specific payment data from the

        12       relevant ministry, from a banking institution or the

        13       supplier itself or its collection shipping agent.

        14

        15            Table 6 shows that Alkaloids of Australia Limited, to

        16       which I'll refer as "Alkaloids", entered into one contract

        17       for the sale of hyocine-N-butylbromide with a contract

        18       value of US$836,252.  It shows contract disbursements of

        19       US$923,867.  The table indicates that the evidence of

        20       illicit payments is based entirely on projections.

        21

        22            Table 7 repeats the information in table 6 but adds

        23       that there was "levied ASSF" (aftersales service fee) of

        24       US$76,023 and that there was paid aftersales service fees

        25       of US$83,988."  The table also states that "the company

        26       denies that it made payments to the Government of Iraq or

        27       its agents in violation of the program".

        28

        29            Table 8 repeats the information of table 7 but adds

        30       that the projected aftersales service fees levied or paid

        31       was based "on Government of Iraq policy documents".

        32

        33            Investigations conducted to date reveal that Alkaloids

        34       of Australia Limited is a private company, the principal

        35       business of which is the growing of a native Australian

        36       plant called Duboisia on a farm in Kingaroy Queensland.

        37       Duboisia is used to produce a pharmaceutical product called

        38       hyocine - that's hyocine-N-butylbromide.  Hyocine is an

        39       antispasmodic and is used to relieve the symptoms of muscle

        40       spasm caused by food poisoning and stomach upsets.

        41

        42            The directors of Alkaloids are three members of one

        43       family.  It would appear that the family ran the farming

        44       side of Alkaloids' business and have little to do with the

        45       sales and marketing.

        46

        47            From about mid-2000 all marketing and sales of
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         1       Alkaloids' products have been handled by an agent,

         2       Christopher Joyce, who was the principal of Australian

         3       Pioneer Pistachio Company Pty Limited.  The documents that

         4       have been produced by Alkaloids to the inquiry confirm that

         5       Joyce was the person primarily responsible for negotiating

         6       the relevant contract with the Iraqi company, the State

         7       Company For Manufacturing of Drugs and Medical Appliances,

         8       the SCMDMA, that was approved and paid under the

         9       Oil-for-Food Program.

        10

        11            Joyce has been interviewed by those assisting you,

        12       Mr Commissioner, and it is expected he will be called to

        13       give evidence during these hearings.  He has claimed that

        14       neither he nor, to his knowledge, anyone else on Alkaloids'

        15       behalf ever paid any money to any Iraqi Government

        16       official.  He also maintains that an agent he used never

        17       told him that he was required to pay 10 per cent of the

        18       contract price or any other amount to the Iraqi Government.

        19

        20            Joyce has stated that, since May 2000, he has had an

        21       agency agreement with Alkaloids pursuant to which he has

        22       paid a commission on all sales of Alkaloids' product.  The

        23       agency agreement is not recorded in writing.  He has also

        24       received a monthly marketing fee.

        25

        26            In late 2000 Joyce was made aware of a Canadian-based

        27       Iraqi named Albert Shimoon, who was able to act as

        28       Alkaloids' agent and facilitate export sales to Iraq.

        29       Shimoon's company was named AS International Enterprise.

        30       Joyce had not had any prior dealings with Shimoon.  To

        31       Joyce's knowledge, Alkaloids have not exported goods to

        32       Iraq before, although Alkaloids had previously supplied its

        33       product to a Pakistani company that had in turn exported to

        34       Iraq.  Joyce states that he decided to pursue the

        35       opportunity to export to Iraq.  He also stated that it was

        36       not unusual for Alkaloids to retain overseas agents to

        37       facilitate overseas sales.

        38

        39            Joyce had a telephone conversation with Shimoon in

        40       October 2000, during which Shimoon represented that he had

        41       contacts in Iraq and that he would be able to arrange for

        42       Alkaloids to tender for the supply of hyocine under

        43       Phase IX of the Oil-for-Food Program.  Ultimately it was

        44       agreed that Shimoon would receive a commission together

        45       with any overprice; that is, in addition to the percentage

        46       commission, Shimoon would also receive the entire sale

        47       proceeds received above the agreed tender price.  Joyce has
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         1       said that this rate of commission was significantly higher

         2       than commission Alkaloids had paid to any other overseas

         3       agent but that Shimoon had insisted on this rate because he

         4       claimed that Iraq was a difficult and expensive place to do

         5       business.  Shimoon told Joyce that he had to pay a number

         6       of significant expenses to facilitate any contract in Iraq,

         7       though Joyce claims that Shimoon only ever spoke in general

         8       terms about the expenses and never told him that he had to

         9       pay the money to the Government of Iraq or pay a

        10       10 per cent impost levy or tax.

        11

        12            There are documents to suggest that Joyce had tried to

        13       get Shimoon to reduce his rate of commission to no avail.

        14       Shimoon assisted Alkaloids to be registered with SCMDMA.

        15       On 24 January 2001 Alkaloids submitted a tender to supply,

        16       inter alia, one tonne of hyocine to SCMDMA at $865 Euros

        17       per kilogram.  Joyce signed the letter as "export manager"

        18       of Alkaloids.  The terms of supply were "CIF, net AIR CIF

        19       Samara".  Joyce states that he sent this tender letter to

        20       Shimoon so that Shimoon could hand it to SCMDMA.  He has

        21       stated that he is not certain what it was that Shimoon

        22       actually gave to the Iraqis.

        23

        24            On 19 June 2001 a contract was entered into between

        25       the SCMDMA and Alkaloids.  The contract was signed by

        26       Shimoon on behalf of Alkaloids.  The contract was for the

        27       supply of 1,000 kilograms of hyocine at a price CIF Samara

        28       for a specified sum.

        29

        30            The significant point about this contract price is

        31       that it is just slightly more than that sum plus

        32       10 per cent.  Joyce has indicated that he is not aware how

        33       the contract price was arrived at.  He said that it was in

        34       Shimoon's interests to achieve a higher price and this is

        35       what must have happened.  He has denied that Shimoon ever

        36       told him that it would be necessary to increase the tender

        37       price by 10 per cent to take into account a 10 per cent fee

        38       or charge levied by the Iraqi Government.

        39

        40            Joyce arranged for the transportation of the goods to

        41       Iraq.  The goods were air freighted to Amman in Jordan and

        42       then trucked across the Jordanian/Iraqi border at Trebil.

        43       The freight forwarder retained by Alkaloids was Hellman

        44       Worldwide Logistics.  The documents suggest that Joyce

        45       sought a number of quotes from various freight forwarders -

        46       including some suggested by Shimoon - and ultimately

        47       contracted with Hellman because it was Alkaloids' regular
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         1       freight forwarder.  The documents produced to this

         2       Commission indicate that the goods arrived at the border at

         3       Trebil on or about 18 July 2002 and were inspected by

         4       Cotechna on behalf of the UN on 20 July 2002.

         5

         6            There is a document that refers to the imposition of a

         7       10 per cent fee or levy on the goods.  On 20 July 2002

         8       Hellman's agent in Jordan/Iraq sent an email to Joyce and

         9       Hellman that included the following:

        10

        11            Top urgent,

        12            Shpt arrived Trebil border on Friday 19/7.

        13            Now waiting to rcv entry permission from

        14            Ministry of Health Baghdad.  Please inf

        15            shpt to rush matter with their rep in

        16            Baghdad to avoid more delay at border.

        17            I think they have to pay the 10%.

        18            Truck detention per day USD 50 started from

        19            today.

        20

        21            Joyce replied to this email and advised Hellman's

        22       agent that Alkaloids' agent, Albert Shimoon, "will contact

        23       both you and the Ministry of Health to solve the problem".

        24       He forwarded the email to Shimoon and requested him to

        25       "gain the necessary approvals from the Ministry of Health".

        26       The fact that Cotechna inspected the goods on 20 July 2002

        27       suggests that the "problem" was solved very swiftly.  The

        28       likelihood is that Shimoon arranged for the 10 per cent to

        29       be paid.  Joyce has stated that when he received the email

        30       from Hellman's agent he was concerned that the goods had

        31       been held up at the border, but did not fully appreciate

        32       what the cause of the delay was.  He did not fully

        33       appreciate the reference in the email to the payment of the

        34       10 per cent.  He relied entirely on Shimoon to solve the

        35       problem.

        36

        37            Mr Commissioner, this matter is under continuing

        38       investigation and is scheduled to be the subject of

        39       hearings, as we've heard, on 27 January 2006.

        40

        41            Finally, in relation to the company referred to as

        42       Distall Rhine Ruhr Pty Limited, which we know to be

        43       properly named Rhine Ruhr Pty Limited, the final report

        44       made no reference to Distall Rhine Ruhr Pty Limited,

        45       otherwise than in tables 6, 7 and 8 annexed to the report.

        46       Table 6 indicates that the company entered into one

        47       contract for the supply of pipes with a contract face value
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         1       of US$181,181 and that "contract disbursements" were

         2       US$197,520.  It indicates that the figures are "based in

         3       whole or in part on actual data".  Table 7 repeats that

         4       data that states that there was "levied aftersales service

         5       fees"  of US$16,470 and there was "paid aftersales service

         6       fees" of US$16,470.

         7

         8            The table indicates that these reported amounts are

         9       "based entirely on actual data".  Further, it states that

        10       "inland transportation fees of US$1,500 were paid.  It also

        11       states that the company did not respond to the Committee's

        12       level of notice.  Table 8 repeats the above information,

        13       but states that the "levied aftersales service fee" figure

        14       is based on company correspondence/documents, and that the

        15       "paid aftersales service" figure is based on "ministry

        16       financial data" and that the "inland transportation fees"

        17       figure is based on "other documents".

        18

        19            As has been noted, this matter has been listed for

        20       hearings on 23 January 2006 and it continues to be a matter

        21       the subject of investigation.  I will open it further at

        22       that time.

        23

        24            That completes the matters I had in mind to address in

        25       the course of my openings, Commissioner.

        26

        27       THE COMMISSIONER:   Do you wish to adjourn to 2 o'clock?

        28

        29       MR AGIUS:   If that's an appropriate course, yes.

        30

        31       THE COMMISSIONER:   Very well.  I'll adjourn until

        32       2 o'clock.

        33

        34       LUNCHEON ADJOURNMENT

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       THE COMMISSIONER:   Yes, Mr Agius?

         4

         5       MR AGIUS:   Mr Commissioner, I call Mr William Murray

         6       Rogers.

         7

         8       <WILLIAM MURRAY ROGERS, sworn:          [2.20pm]

         9

        10       <EXAMINATION BY MR AGIUS:

        11

        12       MR AGIUS:   Q.   Mr Rogers, is your full name William

        13       Murray Rogers?

        14       A.   Correct.

        15

        16       Q.   You have prepared a statutory declaration for the

        17       purpose of this inquiry?

        18       A.   Correct.

        19

        20       Q.   One which you declared on 5 January 2006?

        21       A.   Correct.

        22

        23       Q.   Would you have a look at this document and just

        24       confirm that that's a copy of your statutory declaration?

        25       A.   I can confirm that.

        26

        27       Q.   Do you say that the contents of that document are

        28       today true and correct to the best of your knowledge and

        29       belief?

        30       A.   To the best of my knowledge and belief.

        31

        32       MR AGIUS:   I tender that.  It is barcoded

        33       WST.0001.0252-0335.  I include with it and within those

        34       barcoded numbers the six annexures.

        35

        36       EXHIBIT #8 STATEMENT OF WILLIAM MURRAY ROGERS, BARCODED

        37       WST.0001.0252-0335

        38

        39       MR JUDD:   Before my friend continues, might we obtain a

        40       copy of that exhibit at an early stage?

        41

        42       THE COMMISSIONER:   Mr Rogers exhibit?

        43

        44       MR JUDD:   Yes, the statutory declaration.

        45

        46       MR AGIUS:   Yes, unfortunately we have had a glitch and we

        47       can't bring it up on the system.  In the meantime we will
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         1       endeavour to provide you with a paper copy.  They are on

         2       their way to the hearing room at the moment.

         3

         4       MR JUDD:   I would be obliged, Commissioner.  I am just

         5       arranging for some barcoded copies to be made available.

         6

         7       MR AGIUS:   Q.   Mr Rogers, I don't propose to read your

         8       statement or to have it read.  Just assume that some of us,

         9       at least, have had an opportunity to read it.  You went to

        10       Iraq as part of a mission in the course of your duties

        11       in October of 1999?

        12       A.   Correct.

        13

        14       Q.   And, whilst you were there, a contract was negotiated,

        15       was it not?

        16       A.   I wasn't there to negotiate the contract, no.  It was

        17       a visit just to - we had a milling conference there at that

        18       time.

        19

        20       Q.   Did you know that whilst you were there a contract was

        21       negotiated?

        22       A.   I have no recollection of it, but there must have been

        23       one in the pipeline.

        24

        25       Q.   You have provided as part of an annexure to your

        26       statutory declaration what appears to be a printout from an

        27       electronic diary?

        28       A.   Mmm-hmm.

        29

        30       Q.   Do you have a hard copy of your statutory declaration

        31       with you?

        32       A.   Yes, I do.

        33

        34       Q.   If you go to WMR3 --

        35       A.   I am sorry, which date was that?  November?

        36

        37       Q.   October 1999?

        38       A.   Yes.

        39

        40       Q.   If you go to the page that should be barcoded - you

        41       will have to forgive me because I don't have the privilege

        42       of a barcoded copy - WST.0001.0291.

        43       A.   Yes, I have that in front of me.

        44

        45       Q.   That appears to be an electronic copy of an itinerary

        46       from your diary for October 1999?

        47       A.   What they are is a copy of the monthly summary of the
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         1       diary that was prepared by my personal assistant.

         2

         3       Q.   If you look at Saturday, 9 October, on page 0291, 9am,

         4       "Meeting with Zuhair Al Daoud, Dir.Gen. Iraqi Grain Board

         5       (possible contract negotiations )" then the seminar at

         6       10am.  I just draw that to your attention in an effort to

         7       assist your recollection.

         8       A.   My recollection was, basically, that there was a

         9       meeting in an office, a very large office, of which

        10       probably the first half of the meeting was a discussion

        11       about politics and Australian gunboats in the Persian Gulf,

        12       and after that it was a discussion of general nature.

        13       There was no contract signed, or anything, from my

        14       recollection.

        15

        16       Q.   I don't think I had suggested a signed contract.  Was

        17       there any discussion about a contract for a further tonnage

        18       of wheat?

        19       A.   There may well have been a discussion of further

        20       tonnage of wheat but I have - it is some time ago and I

        21       can't remember the exact discussions.  I don't remember

        22       signing a contract for anything, definitely not.

        23

        24       Q.   I am not suggesting that a contract was signed.

        25       I just want you to lose that thought.  I am merely asking

        26       about whether there was discussion about any further

        27       contract.  In that regard, can I show you another document.

        28

        29       MR AGIUS:   Can we bring up a document from the database.

        30       The first page is AWB.5036.0244.  The page I want is

        31       page 0247.

        32

        33       Q.   I will have a copy of a document provided to you and

        34       your counsel so that we can move on with this.  This is an

        35       email from Dominic Hogan, dated 4 November 1999, at 3.53am,

        36       to Mark Emons, copied to Adrian Hunter, Phillip Hughes and

        37       Darryl Borlase, for a CEO report "Input due today".  Do you

        38       see that, Mr Rogers?

        39       A.   Yes, I have, yes.

        40

        41       Q.   You will see, if you look through that, apparently

        42       Mr Hogan has compiled this to be included in a CEO report

        43       which was due that day, and he was asking Mark Emons, if he

        44       was happy with it, to forward it to Marise, who was Nigel

        45       Officer's personal assistant?

        46       A.   Mmm-hmm.

        47
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         1       Q.   If you go to the third page, 0246, you will see this:

         2

         3            Iraq:

         4            Following the marketing mission to Iraq, by

         5            CEO and chairman, 200,000 tonnes of APW --

         6

         7       which was a grade of wheat, as we know --

         8

         9            was sold to the Grain Board of Iraq

        10            for January supply.  The total sales to

        11            Iraq from 1 December 1999 are around

        12            400,000 tonnes.  AWB is currently

        13            negotiating the free-in-truck clause that

        14            Iraq has included in all new contracts.

        15            Whilst AWB does not have an issue with the

        16            actual clause, there is some disagreement

        17            as to when the transport company should be

        18            paid and what tonnage.  This is of concern

        19            for the AWB as Iraq is the only market

        20            contracted on final weight and quality

        21            after inspection by UN inspectors at

        22            Umm Qasr (all other markets in the world

        23            are contracted on weight and final quality

        24            at load port).  Subsequently, AWB do not

        25            wish to pay for transport costs upon

        26            Australian load port weights as these

        27            invariably differ to the UN inspectors'

        28            discharge weights.  Two vessels have been

        29            loaded under the new contracts that include

        30            fee-in-truck clauses and the issue will be

        31            resolved in the new term.

        32

        33       Mr Hogan goes on to record other things.  Does the access

        34       to your electronic diary, and having had an opportunity to

        35       read that portion of the email, assist your recollection as

        36       to whether there were any discussions or negotiations in

        37       Iraq whilst you were there for the further sale of 200,000

        38       tonnes of wheat?

        39       A.   My recollection is if there were any discussions the

        40       contracts would have been negotiated by the International

        41       Division, Global Sales and Marketing Group, including

        42       Mr Emons and Mr Officer, Nigel Officer.  Those negotiations

        43       would have happened and they didn't happen whilst we were

        44       in Iraq, from my memory.  It would have been comments about

        45       it, but not in-depth discussions about it.

        46

        47       Q.   What we know is that in July 1999 the AWB entered



            .16/1/06 (7)                551    W M ROGERS (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       three contracts for the sale of 700,000 tonnes of wheat to

         2       Iraq, which, for the first time, included a clause in the

         3       following terms:

         4

         5            The discharge cost will be a maximum of

         6            USD12 and shall be paid by sellers to the

         7            nominated maritime agents in Iraq.  This

         8            clause is subject to UN approval of the

         9            Iraq distribution plan.

        10

        11       You may take it that that appears in the AWB contract

        12       A4653, dated 14 July 1999.  What we also know is that the

        13       contract which was concluded for the 200,000 tonnes that

        14       Mr Hogan was speaking of in his email also contained that

        15       term, and you will have read the concerns expressed by

        16       Mr Hogan in that email about problems associated with

        17       compliance with that term.  Were you aware, in either July

        18       or October of 1999, that the Iraqis were insisting on the

        19       inclusion of a term to that effect in any contract of sale

        20       for wheat with the AWB?

        21       A.   My only recollection at this stage - keeping in mind

        22       it is five-plus years ago and I haven't had documents - is

        23       that there was some discussions about contracts, but I know

        24       that both Mr Emons and one of the other corporate affairs

        25       people went to Canberra to talk to DFAT, and that's about

        26       the only thing I can ever remember - I can remember.  Keep

        27       in mind that was in the middle of the AWB privatisation so

        28       there was a lot of things going on.

        29

        30       Q.   Can you remember any issue arising within AWB when the

        31       Iraqis insisted on the inclusion of a clause to that effect

        32       in contracts with the AWB?

        33       A.   I have no vivid memory of it, no, I don't.

        34

        35       Q.   It is your recollection, is it not, that except for

        36       contracts for sale of wheat to Iraq, the AWB never entered

        37       into a contract which recorded as a term the need for the

        38       AWB to pay a discharge cost based upon a tonnage that was

        39       delivered?

        40       A.   Given that we marketed wheat to some 50 countries, I

        41       can't remember each one individually, obviously, but I have

        42       no recollection of that being a different thing, but that's

        43       the sort of thing that would be handled by the desk,

        44       handled at sales.

        45

        46       Q.   So when Mr Hogan says in that email, "all other

        47       markets in the world are contracted on a weight and quality
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         1       final at load port", you were not aware of that factor back

         2       in July or October of 1999?

         3       A.   I have no recollection of that, no.

         4

         5       Q.   One of your responsibilities as chief executive

         6       officer for AWB was to oversight risk management, was it

         7       not?

         8       A.   Mmm-hmm, yes.

         9

        10       Q.   It was also another of your key responsibilities to

        11       manage key relationships with international connections,

        12       including governments?

        13       A.   That was in my position description, I believe.

        14

        15       Q.   And also you were contracted to ensure the appropriate

        16       cultural environment is implemented for staff across the

        17       whole of the organisation?

        18       A.   Correct.

        19

        20       Q.   As part of your oversighting of risk management, would

        21       you not have expected that a new clause introduced into a

        22       contract for the sale of wheat for the very first time

        23       across all markets which required a discharge cost up to

        24       $12 per tonne to be paid by the vendor - would you not have

        25       been concerned that that should be brought to your

        26       attention?

        27       A.   I would be concerned.  I'm not saying it wasn't

        28       brought to my attention.  I have some recollection of a

        29       change in the contract and I have a vivid - a vague

        30       recollection that that was discussed by Mr Emons and other

        31       people with DFAT in Canberra, before we proceeded.  And

        32       that's about the only recollection I have.

        33

        34       Q.   Was it discussed with you before Mr Emons and others

        35       discussed it with people in DFAT in Canberra?

        36       A.   If it was discussed, it was discussed in just - as an

        37       overall overview of the Iraq contract, in the context of,

        38       "There's a change, we're going to follow it through."

        39

        40       Q.   Was it discussed in the context of there being some

        41       difficulty associated with the manner of effecting the

        42       payment?

        43       A.   I have no recollection of that at this stage; none at

        44       all.

        45

        46       Q.   Were you aware in October and July of 1999 of the UN

        47       sanctions concerning trade with Iraq?
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         1       A.   Correct, very much so.  It was one of the reasons for

         2       the visit to Baghdad of the chairman and Dominic Hogan.

         3

         4       Q.   And your visit?

         5       A.   My visit.

         6

         7       Q.   What were you hoping to achieve in that visit in that

         8       regard?

         9       A.   Two things:  one, to understand the way business is

        10       done in Iraq and the UN program; and, two, to understand

        11       what was needed.  We had a wheat milling technical crew

        12       training Iraqi millers how to mill Australian wheat better

        13       there and I wanted to see first-hand how that was being

        14       carried out.

        15

        16       Q.   In relation to understanding the way business was done

        17       in Iraq, did you have discussions about that with Mr Hogan?

        18       A.   Not so much with Mr Hogan.  He was based in Cairo.  My

        19       discussions on that trip basically were with people like

        20       our chairman, Trevor Flugge; with Nigel Officer, who was

        21       the general manager global sales and marketing; and with

        22       Mark Emons.

        23

        24       Q.   And were you told during the course of those

        25       discussions of this new position that was taken by the

        26       Iraqis concerning the insertion of a clause which required

        27       the AWB to pay a fee as the seller of the wheat?

        28       A.   I have no recollection of that now.  I have racked my

        29       brains.  I have listened to you this morning talking about

        30       it.  I can't remember specifically that issue.

        31

        32       Q.   In the course of your endeavour to gain the

        33       understanding that you have told us you were there to try

        34       to gain, do you think it is likely that that is the sort of

        35       thing that would have been spoken to you about?

        36       A.   It possibly was.  It was what would have been one of a

        37       range of things.  It would have been a range of things,

        38       like I had great concern about the safety of AWB officers

        39       travelling to that part of the world, and that was a prime

        40       concern.  I was extremely concerned also about the

        41       technical support crew that were there at that stage and

        42       was wanting to know their well-being.  So that was top of

        43       mine more than anything.

        44

        45       Q.   Mr Hogan travelled with you, did he not, for the

        46       purpose of being with you when you had the meetings that

        47       you had in Iraq?
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         1       A.   Correct.

         2

         3       Q.   As did Mr Flugge and Mr Emons and Mr --

         4       A.   Mr Emons and Mr Officer weren't with us.  It was only

         5       the three of us.

         6

         7       Q.   So it was just Mr Flugge, Mr Hogan, and yourself?

         8       A.   Correct.  And I'm not sure if Dominic Hogan had been

         9       in Iraq before that trip.

        10

        11       MR AGIUS:   I tender the email from Dominic Hogan to

        12       Mark Emons and the others dated 4 November 1999, of four

        13       pages.  The first page is barcoded AWB.5036.0244 through to

        14       0247.  Mr Commissioner, I would ask that that be marked as

        15       a confidential exhibit, just for the moment, so that my

        16       learned friend Mr Judd has an opportunity to review it to

        17       ensure that there is nothing otherwise confidential in it

        18       that ought to be suppressed.

        19

        20       THE COMMISSIONER:   Very well.

        21

        22       EXHIBIT #51C FOUR-PAGE EMAIL FROM DOMINIC HOGAN TO MARK

        23       EMONS AND OTHERS DATED 4/11/1999, THE FIRST PAGE BEING

        24       BARCODED AWB.5036.0244

        25

        26       THE COMMISSIONER:   Where I make an order that a document

        27       be a confidential exhibit, pursuant to the provisions of

        28       the Act, I make an order that it not be published beyond

        29       the confines of this room; that the description of the

        30       document not be described beyond the confines of this room;

        31       and that any information which might enable the document to

        32       be identified not be published beyond the confines of this

        33       room.  I will, at an appropriate time, lift that

        34       confidentiality order once you have had the chance to look

        35       at it, Mr Judd.

        36

        37       MR JUDD:   Thank you, Commissioner.

        38

        39       MR AGIUS:   Q.   The email, or the portion that I have

        40       read, records the fact that AWB did not wish to pay for

        41       transportation costs upon Australian load port weights as

        42       these invariably differ to the UN inspectors' discharge

        43       weights and also that two vessels had been loaded under the

        44       new contracts, which included the free-in-truck clauses.

        45       That would mean, would it not, that, as at the date of this

        46       email, November 1999, there were two vessels on the seas

        47       carrying shipments in respect of which the AWB had
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         1       contracted to pay a transportation fee based upon the

         2       delivered weight at Umm Qasr.  That's how we understand

         3       what Mr Hogan has written in this email --

         4       A.   Mmm-hmm.

         5

         6       Q.   -- is it not?

         7       A.   That's the way that reads.  I don't know whether

         8       anybody responded to this email.  Maybe there was another

         9       email that followed it back the other way to take those

        10       points on board.  I don't know.  I can't remember seeing

        11       this before.  This is a one-way email, obviously.

        12

        13       Q.   As someone who was responsible for risk management, is

        14       that the sort of issue that you ought to have been apprised

        15       of at that time?

        16       A.   That's a statement that, in hindsight, I guess, is

        17       fair comment, but these sort of contracts and things were

        18       handled by the selling desk on an ongoing basis.  When you

        19       are handling wheat contracts with various customers around

        20       the world, these issues are dealt with on a regular basis

        21       without coming back up.

        22

        23       Q.   This is said to be prepared as a CEO report, input for

        24       which was due on that day, 4 November 1999.  Was there a

        25       practice at the AWB at those times to prepare CEO reports

        26       from time to time?

        27       A.   Yes.  What would happen, this would be one of many

        28       that was fed in to the manager responsible for that section

        29       of the business.  It would be correlated together and then

        30       the important points, or whatever points that that manager

        31       wanted to take up to senior level, to my office, would be

        32       put into it, and the full context of this would not have

        33       gone into the overall report.

        34

        35       Q.   So Mr Officer, in the ordinary course, would have

        36       received this and other reports from managers under him and

        37       then compiled a report for your information; is that right?

        38       A.   A precise report; correct.

        39

        40       Q.   And then, depending upon whether this portion was

        41       included in the report, you would either have seen it or

        42       not; is that what you are say?

        43       A.   That's what I'm saying.

        44

        45       Q.   Were there instructions as to what sort of material

        46       was to be included in the CEO reports?

        47       A.   No, it was really up to the general manager concerned
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         1       to put forward what he thought was appropriate to come

         2       forward, or what they thought.

         3

         4       Q.   Well, you worked with Mr Officer and you had an

         5       opportunity to determine what calibre of person he was.

         6       A.   Yes, I did.

         7

         8       Q.   Would you have expected Mr Officer to have included

         9       material in a report to you which related to risk the way

        10       in which that portion of the email that I have read to you

        11       relates to risk?

        12       A.   I probably would have expected him to do that, but I

        13       have no recollection of that.

        14

        15       Q.   So, if he did, you wouldn't be surprised?

        16       A.   No, not at all.

        17

        18       Q.   Can I take you to an email of 12 October from Dominic

        19       Hogan to Mark Emons, Darryl Borlase and Graham Owen, at

        20       12.10am, barcoded AWB.5035.0337.  Can you see that on your

        21       screen?

        22       A.   Yes, I can.

        23

        24       Q.   I will try and have some other copies made available.

        25       For those who can't see it, perhaps I will read it:

        26

        27            Mark,

        28            I did have a brilliant idea how to settle

        29            the USD12 Free in Truck payment to

        30            transport CO's.  We do a contract with them

        31            when enough equity was built up and then

        32            they sell to IGB and IGB pay them in USD

        33            (via 986 system).

        34            However, Zuhair advised that the President

        35            has issued to all ministers bringing

        36            product into Iraq that suppliers must pay

        37            the USD12.00 before ship arrive so that

        38            unloading could proceed.  If the US$12.00

        39            was not in place then the vessel would not

        40            be unloaded.

        41            I voiced our protest to this system as we

        42            already wait so long for payment that we

        43            would be unhappy to prepay this amount.

        44            Also with the weight discrepancies - there

        45            would be a lot of juggling with payments

        46            etc.

        47            Zuhair could understand this point and was



            .16/1/06 (7)                557    W M ROGERS (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1            approaching the minister for a special

         2            concession for AWB.  We will wait upon

         3            outcome.

         4            The system that will be the most workable

         5            would be that AWB create an account in

         6            Jordan and transfer funds to this account.

         7            From this account, we would transfer to a

         8            special account (nominated by IGB) for each

         9            vessel.

        10            (We could probably bypass the Account in

        11            Jordan and transfer directly to the

        12            "special" nominated account - as long as

        13            the link was not apparent that the funds

        14            were going into Iraq.

        15            I will let you and Graham have a think

        16            about it and wait for Zuhair's decision

        17            from the Minister.

        18            (Other option is to use Maritime

        19            agents/vessel owners account/or buy a very

        20            large suitcase.

        21            Rgds.

        22            Don

        23

        24       Now, did you see an email of that substance in October of

        25       1999?

        26       A.   I don't think I have ever seen that.

        27

        28       Q.   Were issues that are referred to in that email raised

        29       with you in October 1999?

        30       A.   I have no recollection of it - definitely not buying a

        31       suitcase.

        32

        33       THE COMMISSIONER:   Q.   What about the other alternatives?

        34       A.   No, I have no recollection of that.  I guess Dominic

        35       Hogan was writing that.  As I look at my diary now - and

        36       understand we were in Khartoum in Jordan - he must have

        37       been working pretty late.  I don't remember that discussion

        38       at all.

        39

        40       MR AGIUS:   Q.   This was being written whilst you were on

        41       this trip with Mr Hogan?

        42       A.   Correct, and the chairman

        43

        44       Q.   And following your visit with Mr Zuhair in Baghdad --

        45       A.   Mmm-hmm.

        46

        47       Q.   -- which we see noted in your diary, and it refers in
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         1       particular to Zuhair's advising that the president had

         2       issued to all ministers bringing product into Iraq that

         3       suppliers must pay the US$12 before the ship arrives so

         4       that the unloading could proceed.  Now, was that something

         5       of which you learned whilst you were either preparing to go

         6       or during the course of this trip to Iraq in October 1999?

         7       A.   It is five-plus years ago and I, quite frankly, have

         8       no concrete thought about it - about this discussion at

         9       all.  There is no reason for me to.

        10

        11       Q.   No reason for you to?

        12       A.   Well, because it obviously wasn't finalised, point

        13       one - or whatever it was.  But these are the sort of issues

        14       that were handled by the sales desk.

        15

        16       Q.   But don't you think that if you were present at a

        17       meeting where the issues that are referred to in this

        18       email - leaving aside the very large suitcase - were

        19       mentioned, they would have taken your attention?

        20       A.   I don't remember that being discussed at that meeting.

        21       I honestly don't.

        22

        23       Q.   Is it apparent to you, from reading that email now,

        24       that employees at AWB, at the very time that you were on

        25       this trip - one of them being a person who was travelling

        26       with you - were discussing methods of paying to Iraq the

        27       $12 which the Iraqis required to be paid before the vessel

        28       could be unloaded?

        29       A.   On reading this documentation and the previous fax, it

        30       would appear there was communication going on between

        31       Dominic and head office in Melbourne on this issue.

        32       I don't remember this being discussed.

        33

        34       THE COMMISSIONER:   Q.   You recall that in June 1999 it

        35       was suggested to your company that an urgent visit be made

        36       to Iraq?

        37       A.   I don't recall, Commissioner, that it was an urgent

        38       visit.  From my recollection - I don't remember that.

        39

        40       Q.   My recollection is that I have seen a board minute to

        41       that effect.

        42       A.   Mmm-hmm, that could be.

        43

        44       MR AGIUS:   Mr Commissioner, I tender that copy of the

        45       email, AWB.5035.0337.

        46

        47
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         1       EXHIBIT #9 COPY OF EMAIL, FROM DOMINIC HOGAN TO MARK EMONS

         2       AND OTHERS DATED 12/10/1999, BARCODED AWB.5035.0337

         3

         4       MR AGIUS:   Q.   Accepting what you say about the state of

         5       your recollection, Mr Rogers, but do you see that, to get

         6       back to my question, it is plain that staff of AWB were

         7       discussing methods of passing this money to Iraq - perhaps

         8       the third-last paragraph:

         9

        10            We could probably bypass the Account in

        11            Jordan and transfer directly to the

        12            "special" nominated account - as long as

        13            the link was not apparent that the funds

        14            were going into Iraq.

        15

        16       Do you see that?

        17       A.   I can see that there and, as I mentioned previously,

        18       I am not sure what response Dominic Hogan got to that.

        19

        20       Q.   I am just asking you to observe that.  It is apparent,

        21       isn't it, that at least Mr Hogan seems to be of the view,

        22       having had these discussions with Zuhair, that this money

        23       was going to Iraq?

        24       A.   Prima facie from that it does, definitely.

        25

        26       Q.   Now, you were aware at the time, were you not, that it

        27       would be contrary to UN sanctions for the AWB to pay money

        28       directly or indirectly to any Iraqi agency or

        29       instrumentality or even any Iraqi corporation?

        30       A.   Correct.

        31

        32       Q.   You will see that that email was dated 12 October, at

        33       12.10am, just after midnight.  Can I take you now to an

        34       email on 12 October at 10.46.  It is AWB.5035.0338.

        35       Hopefully we can bring that up so that you can read it.  It

        36       should be an email from Graham Owen to Dominic Hogan, with

        37       copies to Mark Emons and Darryl Borlase, at 10.46.  This is

        38       Mr Owen's response.

        39

        40       THE COMMISSIONER:   Q.  What position did Mr Owen occupy?

        41       A.   I honestly can't remember what his position was.  He

        42       was involved in part of our international business.

        43       I don't know what his title was.  I can't remember.

        44

        45       MR AGIUS:   Q.   For those who don't have a copy of it, I

        46       will read you the portions:

        47
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         1            Why do we try and make our business more

         2            difficult?

         3            I agree we cannot pay transport company

         4            until we have been paid for the shipment

         5            and this is just another cost for doing

         6            this business...

         7            Following discussions with Mark of

         8            yesterday I have checked the possibility of

         9            opening an account in our name in Jordan.

        10            I advise that we can open account but would

        11            prefer if any account is conducted with a

        12            friendly bank.  Therefore I have asked ANZ

        13            if we can open an account with their office

        14            in Amman.  To open an account their

        15            requirements are as follows...

        16

        17       And then Mr Owen sets out six requirements, the first of

        18       which is "1. copy of board resolution authorising the

        19       opening of the account and nominating signatures.  This

        20       assumes senior management/audit will sign-off on opening an

        21       account", and then I will let you read the others for

        22       yourself - you probably have - until we get to 6:

        23

        24            Power of authority for the authorised

        25            person(s).  Again a resolution of the AWB

        26            board informing the bank what the person is

        27            authorised to do in regards to the account.

        28                 I am also not sure if the transactions

        29            can be handled by way of fax or the person

        30            would have to arrange the transaction in

        31            person at the counters in Amman.

        32                 In view of the above, I do not think

        33            this proposal is a possibility to handle

        34            the payment of USD12.00 per tonne for

        35            inland transportation costs to Iraq.

        36

        37       And then he goes on:

        38

        39            I do not think we need to open an account.

        40            I think we could effect payment to the

        41            Iraqi transport company's USD account with

        42            a bank in Jordan from Australia.  Despite

        43            the problems with USD payments to Iranian

        44            companies we are able to effect USD to GCT

        45            for moneys owed to them via their bankers

        46            in Europe.  To enable payment we would need

        47            to know the bank's name in Jordan and also
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         1            where the bank conducts its US dollar

         2            account in the USA.  On payment for each

         3            shipment we arrange a US dollar payment to

         4            the Iraqi Transport company via ANZ through

         5            their office in Jordan.

         6

         7       Then Mr Owen makes the suggestion:

         8

         9            Why not retain the USD12 per tonne and then

        10            supply them with additional wheat at no

        11            cost.  Pay the money to the UN so that they

        12            can add to the proceeds of oil sales and

        13            use to purchase other requirements that are

        14            in the list of approved products so that

        15            Iraq can purchase additional products under

        16            this program.

        17

        18       Then I don't know if you will see it but over the page he

        19       says:

        20

        21            I trust these comments are of assistance.

        22            Regards, Graham.

        23

        24       Now, if I take you back to the fourth paragraph, he says:

        25

        26            I advise that we can open an account but

        27            would prefer if any account is conducted

        28            with a friendly bank.

        29

        30       Had you had discussions with Nigel Officer and/or with

        31       Mark Emons concerning the possibility of opening an account

        32       in Jordan and what would be required of AWB in order to

        33       open such an account?

        34       A.   I can't recollect any discussions of that.  We

        35       couldn't just open it by the AWB system.  We just couldn't

        36       open a bank account in Jordan for any reason without

        37       approvals, and I don't know why - I don't remember - I have

        38       no recollection of it.  I can't see how we could just open

        39       a bank account without a damn good reason.

        40

        41       Q.   Mr Owen speaks in the plural:

        42

        43            I advise that we can open an account but

        44            would prefer if any account is conducted

        45            with a friendly bank.

        46

        47       Was that your advice?
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         1       A.   Not my advice that I remember - I have no recollection

         2       of this.  That's why I am struggling a bit.

         3

         4       Q.   Can you recall whether or not you expressed an opinion

         5       to anybody that it was a preference if the account was

         6       conducted with a friendly bank in Jordan and hence the

         7       approach was made through the ANZ.

         8       A.   I have no recollection of that, but an ANZ Bank,

         9       I guess, is a bank that we would be comfortable with, but

        10       I don't remember it.

        11

        12       Q.   I am attempting to prompt your memory, if that's

        13       possible, Mr Rogers, and I mean that with the greatest of

        14       respect.  If we go to the bottom of the page, in the

        15       second-last paragraph, you will see Mr Owen says:

        16

        17            Despite the problems with USD payments to

        18            Iranian companies, we are able to effect US

        19            dollar to GTC for moneys owed to them by

        20            their bankers in Europe.

        21

        22       Did you understand what GTC was?

        23       A.   No, I don't, but - I have no recollection, but --

        24

        25       Q.   Was it the Iranian Grain Trading Company?

        26       A.   It probably was, yes.

        27

        28       Q.   And can you recall that there were problems --

        29       A.   No, I can't.

        30

        31       Q.   -- in effecting US dollar payments to Iranian

        32       companies and they couldn't be made to Iran directly?

        33       A.   I can't remember, no.  I have no recollection.

        34

        35       Q.   Can you recall that payments which were required to be

        36       made to Iran in US dollars were paid via their bankers in

        37       Europe?

        38       A.   I don't recall, but if it happened it's going to be in

        39       the AWB's accounts, so it will turn up in evidence

        40       wherever.

        41

        42       Q.   I am drawing your attention to these things to prompt

        43       your recollection as to whether you can recall if you were

        44       in the loop, as it were, when these things were being

        45       discussed by AWB employees back in October of 1999?

        46       A.   I keep saying it, but I - I have racked my brains on

        47       these sorts of things and it is five-plus years ago and I
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         1       have no recollection of these things.

         2

         3       Q.   You understand I have a duty to try and prompt your

         4       recollection?

         5       A.   I understand, and if I could remember I surely would.

         6

         7       Q.   And you will know that you have an opportunity, if you

         8       do remember after today, to come back, either formally in

         9       the witness box or simply to contact the Commission and to

        10       tell us of what your refreshed recollection is?

        11       A.   Mmm-hmm.  I appreciate that.  But I - I left the AWB

        12       with no records and no anything, so I am struggling.

        13

        14       Q.   And you have done a lot since.  Can I take you back to

        15       your diary?  October 1999.  It is WST.0001.0290.  It is the

        16       first page and it is headed "Murray Rogers Diary October

        17       1999"?

        18       A.   Okay.

        19

        20       Q.   Do you have that?

        21       A.   Yes, I do.

        22

        23       Q.   You might have a hard copy there.  Can I take you down

        24       to October 5, Tuesday, 9am?

        25       A.   Mmm-hmm.

        26

        27       Q.   "Mark Emons re 'side issue' re Iran"?

        28       A.   Mmm-hmm.

        29

        30       Q.   Can you recall whether that diary entry related to a

        31       conversation with Mark Emons about a side issue concerning

        32       payments to Iran through bank accounts in Europe?

        33       A.   No, I cannot.  I can't recollect that.  I do remember

        34       we had a visit at some stage from a whole bunch of people

        35       from Iran, and it could have been something to do with

        36       that.  I have no memory what that was about.  It's a

        37       terminology in inverted commas, so --

        38

        39       Q.   It is a code for something, isn't it?

        40       A.   Yes.  I don't understand what it was.

        41

        42       Q.   This was the day before you were flying out?

        43       A.   Mmm-hmm.

        44

        45       Q.   Does that help your recollection?

        46       A.   No, it doesn't.  I apologise, but, no, it doesn't.

        47
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         1       THE COMMISSIONER:   Q.   Mr Rogers, I referred you to what

         2       I thought was a board document.  Could you bring up,

         3       please, AWB.0156.0098.

         4

         5       MR AGIUS:   Whilst that is coming up, Mr Commissioner, I

         6       will tender the email from Graham Owen to Dominic Hogan and

         7       others of 12 October 1999 at 10.46am.  It is a

         8       two-page document, AWB.5035.0338 through to and inclusive

         9       of 0339.  It is to be observed that Mr Hogan's "brilliant

        10       idea" email is what is on the tail of this email from

        11       Graham Owen.

        12

        13       EXHIBIT #10 EMAIL FROM GRAHAM OWEN TO DOMINIC HOGAN AND

        14       OTHERS DATED 12/10/1999 AT 10.46AM BARCODED

        15       AWB.5035.0338-0339

        16

        17       THE COMMISSIONER:   Q.  The document which has been brought

        18       up, Mr Rogers, is the chief financial officer's report for

        19       the period ending July 31, 1999 for a board meeting of

        20       25 August 1999, agenda item number 6.

        21       A.   Thank you.

        22

        23       Q.   If you would go over two pages to 0100, you will see

        24       in the third paragraph, under "Middle East":

        25

        26            At the urgent request to the Iraqi Grain

        27            Board (IGB) a marketing delegation visited

        28            Baghdad to discuss in detail the changed

        29            terms and conditions being sought by Iraq

        30            for the distribution of food under the

        31            United Nations food for oil scheme.  A sale

        32            of some 0.7 million metric tonnes of new

        33            crop wheat on CRF terms was the result.

        34

        35       Does that assist your memory in relation to the events

        36       of June/July 1999 in relation to these changed conditions?

        37       A.   Commissioner, I must say, this is a report, obviously,

        38       written by Paul Ingleby, chief financial officer.

        39

        40       Q.   Yes.

        41       A.   I would think he has captured what he interpreted as

        42       being discussed in detail.  Hopefully, the chairman, Trevor

        43       Flugge, would have a better memory than I have, but I would

        44       question the "in detail" part of that paragraph.  It would

        45       be impossible to have an in-depth - an in-detail

        46       negotiation period with the Iraqi government within an hour

        47       when the first 20 minutes of it was taken up on a political
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         1       statement.  It would have been rather difficult.

         2

         3       Q.   I am not suggesting that you took part in this.  I am

         4       suggesting to you that it was a matter of note in June

         5       or July 1999 that there were significantly changed

         6       conditions in AWB's contracting with Iraq which led to an

         7       urgent delegation going across to discuss them and that

         8       that matter was reported to the board and, as the document

         9       says at page 0098, "Distribution to the board and executive

        10       only".  Now, assuming that document means what it says,

        11       this matter, at least of the changed conditions, came to

        12       the attention of the board.  Do you recall any discussion

        13       about that?

        14       A.   No, I don't recall any discussion about that at all,

        15       and the terminology "an urgent delegation", I'm not

        16       comfortable with that either, quite frankly, because it

        17       did - the delegation was timed specifically, from my

        18       memory, to coincide whilst we had a milling training

        19       conference on this, of which our chairman opened that

        20       conference.  So I'm not comfortable with that statement in

        21       that context.

        22

        23       Q.   I think you are misconceiving the time circumstance.

        24       This is a report for the period ended July 1999.  It is

        25       referring to a marketing delegation which has visited Iraq,

        26       presumably in June or July.  I am not suggesting that you

        27       were involved in that.

        28       A.   Sorry, I took that out of context, Commissioner.

        29

        30       Q.   You were there in October.  What I am asking you about

        31       is this:  it appears that this change of conditions,

        32       required apparently by Iraq in June 1999, was drawn to the

        33       attention of the board?

        34       A.   Mmm-hmm.

        35

        36       Q.   And the executive.  Now, if that's so, I'm asking you

        37       what recollection, if any, you have of that circumstance

        38       and discussions about it, and what reports did you receive

        39       back as a result of this delegation about those changed

        40       conditions?

        41       A.   Commissioner, at the risk of repeating myself, I don't

        42       have a recollection of it, or a memory of it.  Within the

        43       context of doing business at the AWB, we often had a

        44       contract in other markets as well as this one, which needed

        45       somebody to urgently go and sort out an issue, and I would

        46       have taken that on board as just the normal part of doing

        47       business in that part of the world, that if a condition had
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         1       changed, somebody from that desk would have gone and flown

         2       to follow it up.  I would have presumed it would probably

         3       be, if it is of the nature we are talking here, Mr Emons,

         4       but I have no recollection of who went on that delegation.

         5       It is probably within a diary of one of the senior

         6       executives.

         7

         8       THE COMMISSIONER:   I will mark this document as a

         9       confidential exhibit.

        10

        11       MR AGIUS:   Yes.  Thank you, Commissioner.

        12

        13       EXHIBIT #52C CHIEF FINANCIAL OFFICER'S REPORT, FOR THE

        14       PERIOD ENDING 31/7/1999, BARCODED  AWB.0156.0098-0100

        15

        16       MR AGIUS:   Q.   Mr Rogers, is that document still on the

        17       screen?  Just to take up a point, you will see that that

        18       paragraph is written about events which have already

        19       occurred:

        20

        21            At the urgent request of the IGB a

        22            marketing delegation visited Baghdad -

        23

        24       so this has occurred before the end of July --

        25

        26            to discuss in detail the changed terms and

        27            conditions being sought by Iraq for the

        28            distribution of food, etc.  A sale of 0.7

        29            million metric tonnes --

        30

        31       or 700,000 --

        32

        33            of new crop wheat on CFR terms was the

        34            result.

        35

        36       Do you see that?

        37       A.   I do.

        38

        39       Q.   Can I take you to an email.  This is AWB.5072.0041,

        40       from Mark Emons to Trevor Flugge, yourself, Mr Laskie and

        41       Nigel Officer, of 14 July 1999.  That should be on your

        42       screen.  It is at 11.12am:

        43

        44            Last night we concluded a sale of 700,000

        45            tonnes --

        46

        47       at a US dollar figure which is set out there --
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         1

         2            CIF Umm Qasr with the Grain Board of Iraq

         3            for shipment October at our option.  This

         4            equates, after all our costs, to an FOB

         5            price.

         6

         7       I just draw your attention to the difference between the

         8       two prices, which is US$35.  That's the point.  This is an

         9       email which followed the conclusion, or successful

        10       negotiation, of the 700,000 metric tonnes that's referred

        11       to in the chief financial officer's report?

        12       A.   Mmm-hmm.

        13

        14       Q.   You will see that Mr Emons' email refers to the sale

        15       of 700,000 tonnes?

        16       A.   Mmm-hmm.

        17

        18       Q.   And you will see that the CFO's report of 31 July 1999

        19       refers to a sale of 700,000 tonnes, or 0.7 million metric

        20       tonnes, "of new crop wheat on CFR terms was the result" -

        21       do you see that?

        22       A.   Yes.

        23

        24       Q.   Would you just accept from me that the two matters,

        25       the two items, are actually referring to the same sale,

        26       there was in fact only one sale of 700,000 tonnes of

        27       Australian wheat effected by the AWB to the IGB in July of

        28       1999, which leads to the irresistible inference that they

        29       are both referring to the same sale?

        30       A.   The same, mmm-hmm.

        31

        32       Q.   The point I want to take up with you, now that you

        33       have seen that email, which was directed to you and others,

        34       does that assist your recollection now that there was,

        35       in July, concern at the AWB about the changed terms and

        36       conditions which were being sought by Iraq, and that, for

        37       that reason, AWB personnel, not including yourself,

        38       travelled to Iraq, entered into negotiations, had

        39       discussions with the Iraqis and that resulted in a 700,000

        40       tonne sale?  Can you recall the matters or the events now?

        41       A.   I can remember being very joyous about the 700,000

        42       tonnes, but, apart from that, I can't remember.  I think

        43       this is about the period when we had some dialogue, and

        44       Mr Emons particularly had some dialogue, with the

        45       Department of Foreign Affairs and Trade in Canberra to make

        46       sure that things were correct.

        47
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         1       Q.   You keep coming back to that, but I don't think I have

         2       asked you a single question about the Department of Foreign

         3       Affairs and Trade.

         4       A.   No, but I think it was relevant because there was some

         5       discussion about these items and that's all I remember.

         6

         7       Q.   What was the discussion with DFAT?

         8       A.   I think, if my memory serves me correctly, if there

         9       was a change in any contracts, we were obligated to pass

        10       that through Canberra.

        11

        12       THE COMMISSIONER:   Q.   Obligated by what?

        13       A.   Just good business, doing business in the UN

        14       Oil-for-Food Program, Commissioner.  It makes sense if you

        15       are going to change a contract, you want to make sure it is

        16       correct.

        17

        18       MR AGIUS:   Q.   Is that the extent of your recollection of

        19       the dealings with DFAT, that it was a matter of informing

        20       DFAT of the changed term of the contract?

        21       A.   First of all, I didn't personally have any discussions

        22       with DFAT.

        23

        24       THE COMMISSIONER:   Q.   Well, then who did?

        25       A.   Mr Emons would have.

        26

        27       MR AGIUS:   Q.   Do you recall that he did?

        28       A.   No, I don't recall that he did, but I do have memory -

        29       and I think I included those comments in my statutory

        30       declaration - he would have gone to Canberra for - to

        31       review those issues and he probably went along with someone

        32       from the corporate affairs department, and I think that

        33       would have been Andrew McConville, who looked after

        34       government relations.

        35

        36       Q.   Do you recall that the purpose of that visit was to

        37       provide DFAT with the contracts that had been negotiated

        38       in July?

        39       A.   I would be confident that's what it would be about.

        40

        41       Q.   And do you recall that, in order to have the contracts

        42       approved by the UN, they first had to be provided to DFAT

        43       so that they could be transmitted to the mission and for

        44       transmission from the mission in New York to the United

        45       Nations for approval?

        46       A.   I wouldn't be aware of what the process was between

        47       Canberra and the mission in New York, but I'm sure that we
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         1       passed the information across that was necessary.

         2

         3       Q.   Yes, otherwise you would never have had the contract

         4       approved?

         5       A.   I wouldn't think so, no.

         6

         7       Q.   What is it that you recall about the sales of the

         8       700,000 tonnes, aside from being very happy about them and

         9       the fact that Mr Emons took the contracts to Canberra to

        10       give them to DFAT?

        11       A.   Well, I can't - I'm not sure whether he actually took

        12       the contracts.  I think he would have taken the thrust of

        13       the contracts or he would have discussed it with them

        14       first.  I was very happy about the 700,000 tonnes, at a

        15       good price for Australian growers.

        16

        17       Q.   What about the additional terms - the changed terms

        18       and conditions which had led to the AWB personnel

        19       travelling to Baghdad to have discussions with the IGB?

        20       Would you not have been concerned to know the outcome of

        21       those discussions?

        22       A.   Yes, I would have been concerned.  I guess the first

        23       concern would have been for the business.  The second

        24       concern would have been for doing business in Iraq without

        25       any doubt whatsoever.  But I have no - as to the actual

        26       contract itself, I can't recall seeing a contract.

        27

        28       Q.   Well, did you have concerns to find out what the

        29       result of the discussions in detail about the changed terms

        30       and conditions was?

        31       A.   I can't remember having discussions about, in detail,

        32       what the terms and conditions were.  If there was a change

        33       in terms and conditions, it would have been covered in the

        34       normal course of a review of our business.

        35

        36       MR AGIUS:   Can we go back to page 0156.0100?  Whilst that

        37       is happening, I will tender the email from Mark Emons to

        38       Mr Flugge, Mr Rogers, Mr Laskie and Mr Officer, of 14 July

        39       1999 at 11:12am, AWB.5072.0041.  Perhaps that should be

        40       marked as a confidential exhibit until my learned friend

        41       has had an opportunity to review it.

        42

        43       EXHIBIT #53C EMAIL FROM MARK EMONS TO TREVOR FLUGGE AND

        44       OTHERS, DATED 14/7/1999 AT 11.12AM, BARCODED AWB.5072.0041

        45

        46       MR AGIUS:   Q.   You can see that there is a reference

        47       there in the third dot point:
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         1

         2            A marketing delegation visited Baghdad to

         3            discuss in detail the changed terms and

         4            conditions being sought by Iraq.

         5

         6       That's the "in detail" discussion that I was referring to,

         7       Mr Rogers, and my question, which you may have missed, was

         8       were you not concerned to find out what the result of that

         9       discussion in detail was?

        10       A.   Yes, I would have been concerned.  If we, as an

        11       organisation, stood to lose the Iraqi business which we

        12       treasured, I would have been concerned that we would have

        13       not had that business going forward.  The fact that a

        14       delegation obviously went there and sorted out the issues,

        15       that would have been - and then it was passed on up the

        16       line to folks for approval, that would have been fine.

        17

        18       Q.   Now, in the ordinary course of events, what kind of

        19       report do you expect would have been created at AWB of the

        20       discussion in detail concerning the changed terms and

        21       conditions which had taken place in Baghdad?

        22       A.   There would have - there should have been or would

        23       have been internally documentation to detail the changes.

        24       There should have - there would have been documentations to

        25       explain the change and the reasons behind it.  It probably

        26       was included in a board paper.  I have no recollection of

        27       it being so, but I would have thought it would have been,

        28       and it would have been passed through - obviously, the

        29       chief financial officer knew about it, so it was not

        30       something that was hidden.

        31

        32       Q.   Well, can you explain why it doesn't appear in any

        33       board paper?

        34       A.   No, I cannot.  I cannot.

        35

        36       Q.   Can you explain why we can't find it in any other

        37       chief financial officer's report?

        38       A.   No, I can't explain why it is not in any other report.

        39       There is no reason why it should be.  It may well have been

        40       seen by chief financial officer as a change in direction

        41       for a business operation and was approved and moved on.

        42

        43       Q.   You did refer to documentation that you would have

        44       expected to have been created.  What kind of documentation?

        45       A.   A memo, et cetera, along the lines of what you have

        46       shown me in emails, et cetera.  I would have thought there

        47       was probably some discussion between the international desk
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         1       and the chief financial officer, or his people.

         2

         3       Q.   It is a matter that you would have expected treasury

         4       to be concerned about, wouldn't you, if it involved the

         5       upfront payment prior to a ship discharging?

         6       A.   There should be some documentation somewhere,

         7       definitely.

         8

         9       Q.   You would imagine Treasury would have been involved in

        10       that loop, in the ordinary course?

        11       A.   Treasury, finance - mmm-hmm, definitely.

        12

        13       Q.   You would imagine that some memo or document requiring

        14       authority to enter into such a contract or evidencing

        15       authority to enter into such a contract would have had to

        16       have been created, would you not?

        17       A.   I would have felt very strongly that that should be

        18       the case.  If it hadn't turned up it must have - I don't

        19       know why it is not available.

        20

        21       Q.   But you would have expected there to be a memo

        22       recording the authority of somebody approving the AWB's

        23       entering into contracts which required payments by the AWB

        24       on account of discharge costs upfront, before the ship had

        25       even unloaded?

        26       A.   Agreed.

        27

        28       Q.   And at what level of authority would you have expected

        29       to have found such a direction - at your level?

        30       A.   At a senior level - not necessarily, not necessarily,

        31       but a senior level.

        32

        33       Q.   Above you?

        34       A.   No, probably not.  But it would have been an advice

        35       above me but not a sign-off.  But the internal auditor

        36       should have picked it up.

        37

        38       Q.   So you imagine that people above you would have been

        39       advised?

        40       A.   People above me?  The only people above me were the

        41       board.  The chairman was very close to the business in

        42       Iraq - very close to all of that business, which was

        43       fantastic.  I can assume he would have been aware of it.

        44

        45       Q.   Are you sure that he would have been given formal

        46       notice of it --

        47       A.   No, I am not.
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         1

         2       Q.   -- in an email of some kind?

         3       A.   No, I am not sure of it.  I would have thought that

         4       would have been the case, but I am not sure of it, no.

         5       I could not guarantee that.

         6

         7       Q.   Is it possible?  I mean, you understood the business

         8       systems of AWB.

         9       A.   Yes.

        10

        11       Q.   Is it possible or likely?

        12       A.   It is likely.

        13

        14       Q.   And is it likely that you would have received a memo

        15       about it in writing explaining the outcome of the

        16       discussions?

        17       A.   That's likely too.

        18

        19       Q.   You see, we don't have in this CFO's report, which is

        20       dated 31 July 1999 - that is, two weeks after the contracts

        21       were signed and two weeks after the discussions which took

        22       place - any report on those discussions.  You see, this

        23       report is written two weeks after the discussions took

        24       place?

        25       A.   I can't - bear with me.  I can't remember the date on

        26       the front of this, but --

        27

        28       Q.   For the period ending 31 July 1999.  It has in the top

        29       right-hand corner "Board meeting, 25 August 1999", agenda

        30       item number 6?

        31       A.   If it has that date in the top right-hand corner,

        32       there was plenty of time for that information to come

        33       through.

        34

        35       Q.   Plenty of time for that information to have come

        36       through by now, yet we don't see it in this report.  Does

        37       that indicate that it is likely to have been separately

        38       reported?

        39       A.   It would be separately reported.  The board would not

        40       want to go in great depth on every single contract that we

        41       signed, or they would be inundated with paper.

        42

        43       Q.   That's a bit of an extreme statement, isn't it,

        44       Mr Rogers?  We are now talking about changed terms and

        45       conditions sought by Iraq in what was your most important

        46       market.  We don't equate these terms and conditions with

        47       standard terms and conditions in relation to the AWB
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         1       contracts throughout the world.

         2       A.   No, maybe I'm not putting it correctly, sir.  The Iraq

         3       contract was very treasured by everybody at the AWB,

         4       including our board.  If there was a change of conditions

         5       to that contract, somewhere there must be some

         6       documentation.

         7

         8       Q.   Aside from the contract itself?

         9       A.   Aside from the contract.

        10

        11       Q.   And aside from emails between persons on the marketing

        12       desk?

        13       A.   Correct.  It would not be possible within the AWB

        14       system to change our payments, as you are talking about,

        15       without considerable documentation.

        16

        17       Q.   If that documentation is missing, and I want you, if

        18       you can, to take yourself back to your position as CEO in

        19       1999 - and I have to ask you this question - is that

        20       because a deliberate decision was taken not to inform the

        21       board of the changed contractual term?

        22       A.   That would not be my opinion, no.

        23

        24       Q.   Was there a recognition at the time, by high level of

        25       management, that this contractual term was in breach of the

        26       UN sanctions and it might be better that the board not

        27       know?

        28       A.   I wouldn't think that's the case, but I'm not - that's

        29       not my opinion, anyway.

        30

        31       Q.   It is not a conclusion that you had reached at the

        32       time?

        33       A.   On reflection, that's not my opinion now and so it

        34       wouldn't have been my opinion then and our chairman would

        35       have known anyway.  He was with us on the delegation.

        36

        37       Q.   Let's put the chairman's position to one side.  In

        38       fairness, I should have done that in my question.  I was

        39       referring to the balance of the board.

        40       A.   To the balance - the board always got a brief of our

        41       selling program at every board meeting.  Iraq would have

        42       been one country covered.  There would have been minutes

        43       that would have been - of board meetings that would have

        44       covered - and the minutes were taken by a company secretary

        45       that was very thorough.  If a comment was made about the

        46       UN - the sales to Iraq and the UN program, it definitely

        47       would have been recorded in the AWB board minutes.
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         1

         2       Q.   The point I am making is a slightly different one.

         3       You see, here we have a report to the board prepared for a

         4       board meeting on 25 August 1999, agenda item number 6 -

         5       would you just accept from me that's on the front page of

         6       the document?

         7       A.   Mmm-hmm.

         8

         9       Q.   We have the CFO, the chief financial officer, who one

        10       would expect to be reporting to the board, reporting about

        11       a visit to Baghdad to discuss in detail changed terms and

        12       conditions sought by one of your most valued if not your

        13       most valued client, and yet, aside from reporting the sale

        14       of 0.7 million tonnes, it doesn't report on the detail of

        15       the discussion, it doesn't report on the changed terms and

        16       conditions, and, in particular, it doesn't say anything

        17       about the new conditions that had been imposed by Iraq

        18       which no doubt had prompted the author of this report to

        19       write the four lines that we can see.  Does that not, on

        20       its face, strike you as strange?

        21       A.   Chief financial officer's report is always - was

        22       always, can't speak for now - in this format, and he always

        23       wrote a report like this and stood ready to answer any

        24       questions from the board about any aspect within it.  We

        25       had a pretty fabulous board at that time, and I'm quite

        26       sure that if anybody would have seen that comment there

        27       must have been either some discussion or they were

        28       comfortable with the direction in which we were heading.

        29       I don't remember the discussion but I'm sure the board

        30       minutes would have reflected it if there was a question to

        31       that particular comment.

        32

        33       Q.   Well, I can't tender the board minutes at the moment,

        34       but will you accept from me that we have the board minutes

        35       for 26 August 1999, they record your presence; they do not

        36       refer to the chief financial officer's report at all in

        37       relation to Iraq?

        38       A.   Well, the board papers go out in advance, so all the

        39       board members have those papers.  If there are any

        40       questions, that's when they come up, and the chief

        41       financial officer, I'm sure, would have been there at some

        42       stage through that meeting.

        43

        44       Q.   So if the board minutes that we have are accurate -

        45       and I accept for the sake of this examination that they

        46       are - then it seems that nobody on the board asked a

        47       question about the changed terms and conditions that the
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         1       Iraqis had been seeking?

         2       A.   Two points there:  the first one is many of the board

         3       members would get these papers in advance of the board

         4       meeting; they would review them and then they would ask

         5       questions of the senior executive out of the board meeting

         6       itself, prior to it.  It may well have come up in

         7       discussions there.  I'm quite sure that question the chief

         8       financial officer was well prepared to answer.

         9

        10       Q.   Now, my question, really, is why is it that we don't

        11       see in this report any reference to the terms of the new

        12       clause that AWB was being forced to agree to in these

        13       contracts, given the nature of the clause?

        14       A.   I don't know why they are not in there.  I have no

        15       reason to - no reason one way or the other to know what

        16       they are not in there for.

        17

        18       THE COMMISSIONER:   Q.   Mr Rogers, it does seem rather

        19       extraordinary.  My understanding is that the general terms

        20       of trade of AWB were FOB load port, but Iraq was different.

        21       It was CIF Umm Qasr.  And then, in June 1999, there was a

        22       significant change, because Iraq required that the terms be

        23       free-on-truck all governorates.  That's a very significant

        24       change, because it meant that AWB undertook the

        25       responsibility to truck this wheat, in trucks, throughout

        26       the whole of Iraq - something, as I understand it at

        27       present, it had never done anywhere else in the world.  Yet

        28       we see no record of any of that.

        29       A.   Commissioner, there must be some record of the

        30       dialogue to effect that.  Iraq was, is, a very unique

        31       market.  It needed a very, very experienced crew of people

        32       to work there, to understand the business and to understand

        33       the way things worked in there, specifically at that time.

        34       It changed circumstances on a regular basis.  In some ways,

        35       in hindsight, it does look - well, why wouldn't there be

        36       all these things?  But you had to understand, this Iraq

        37       business, to me, was always something I used to be very

        38       concerned about our people in that part of the world - it

        39       is not exactly the safest part of the world, and I'm not

        40       surprised there was a change in the contract, because it

        41       was a demanding place to do business, and I guess the

        42       history shows that.

        43

        44       Q.   Wouldn't you expect there to be at least a report to

        45       you of that change?

        46       A.   I would have - I can't remember discussions.  I can't

        47       recall, Commissioner, specific discussions on that.
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         1       Whenever I had discussions with people, Iraq always got a

         2       mention, but I can't remember the nitty-gritties of every

         3       contract, and even to the point that this one is a very

         4       different one.  It is five-plus years ago, but I can't

         5       believe there is not some paper somewhere that covers these

         6       issues.  I am sorry to be so vague, Commissioner, but it is

         7       some time ago.

         8

         9       Q.   That I understand, but when you travelled to Iraq some

        10       three months later with the chairman, is it your position

        11       that you have no recollection whatsoever that this quite

        12       unique term, recently imposed, was never discussed?

        13       A.   I have some recollection of the overall business being

        14       discussed.  I have some recollection in the back of my mind

        15       some issues down at the port.  I have some recollection of

        16       some issues in the training that we were doing, and I have

        17       a recollection of discussions about a wide-ranging number

        18       of things.  I am hoping like crazy that the chairman has a

        19       better memory than I do, but I can't specifically remember

        20       a contract being talked about, as such, as you are asking

        21       me now.

        22

        23       MR AGIUS:   Q.   Just on this point, Mr Rogers, I only have

        24       one copy, and I will pass it to you, but before I do I will

        25       tender it and ask for it to be marked as a confidential

        26       exhibit.  This is a copy of the minutes of meeting of

        27       directors on Thursday, 26 August 1999, at the Parmelia

        28       Hilton Hotel in Mill Street, Perth.  The document can be

        29       found between AWB.0156.0092 through to 0097.  I will tender

        30       it and ask that it be marked as a confidential exhibit.

        31

        32       EXHIBIT #54C MINUTES OF MEETING OF DIRECTORS ON THURSDAY,

        33       26/8/1999, BARCODED AWB.0156.0092-0097

        34

        35       MR AGIUS:   When we have the opportunity to pass it by

        36       Mr Judd we will review that.

        37

        38       Q.   In the meantime, can I ask you to have a look at it,

        39       and, in particular, to look at item number 6.  For present

        40       purposes, would you confirm that there is no reference at

        41       all to Iraq or any matter in item 67 dealing with

        42       discussions in Iraq or with the new terms of the contract.

        43

        44       THE COMMISSIONER:   Have you seen a copy, Mr Judd?

        45

        46       MR JUDD:   I have it on screen, sir, yes.

        47
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         1       MR AGIUS:   I thought we had just passed a hard copy to

         2       you.

         3

         4       MR AGIUS:   Q.   Would you confirm that there is no mention

         5       there?

         6       A.   Sorry, there is no mention of it there.

         7

         8       Q.   Mr Rogers, now that we have been through quite a deal

         9       of material that no doubt you haven't had access to, either

        10       at all or certainly haven't had access to some of it for

        11       some years, could I ask you to think about this:  did you

        12       have any discussions with Mr Officer about this new term

        13       that the Iraqis wanted included in the contract?

        14       A.   I would have thought I would have had discussions with

        15       Mr Officer and Mr Emons, if there was a change, but I can't

        16       remember the context of those discussions.  We had

        17       discussions on Middle East business on a regular basis, on

        18       all aspects.

        19

        20       Q.   Can you recall any discussions with either Mr Officer

        21       or Mr Emons concerning a method that had to be found to

        22       make these payments to Iraq?

        23       A.   No, I can't recall those discussions.

        24

        25       Q.   Can you recall any discussion with either or both of

        26       those gentlemen concerning the formulation of a plan to pay

        27       the $12 per tonne fee through vessel owners or brokers,

        28       such as Pac Rim?

        29       A.   No, I can't remember those discussions.

        30

        31       Q.   Can you recall any discussions with either or both of

        32       those gentlemen concerning the formulation of a plan using

        33       a company called Ronly Holdings Limited to effect the

        34       payments on behalf of AWB?

        35       A.   I remember distinctly the name Ronly Holdings.  That's

        36       in the back of my mind.  I can't remember the discussions

        37       in the context of Iraq with them, though.  We were looking

        38       to do a joint venture with them at one stage, if my memory

        39       is correct.

        40

        41       Q.   But this is in respect of another aspect of the AWB's

        42       dealings with Ronly Holdings - the formulation of a plan to

        43       use Ronly Holdings as a third party to assist in effecting

        44       payments of the $12 to Iraq?

        45       A.   I don't remember those discussions.  It is not to say

        46       they didn't take place, I just don't remember.

        47
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         1       Q.   So, in response to my last three or four questions,

         2       when you said, "No, I can't remember those discussions",

         3       what you are saying is you can't remember, not that, to the

         4       best of your recollection, they didn't take place?

         5       A.   Oh, well, it probably means the same thing.

         6

         7       Q.   They are totally different things, Mr Rogers.

         8       A.   I wouldn't say they didn't take place.  I definitely

         9       wouldn't say they didn't take place.  No, that's not what I

        10       meant.  I have no recollection.  I can't remember.  I do

        11       remember the name Ronly, though.

        12

        13       Q.   Do you remember who the general manager of corporate

        14       affairs was in June/July of 1999?

        15       A.   It was either Tim Goodacre or Jenny Martin.

        16

        17       Q.   Can you recall that Ms Martin went to an international

        18       grain conference which was convened in London in about the

        19       middle of 1999?

        20       A.   Well, there was one annually, so she was the one that

        21       went that year to represent the executive.

        22

        23       Q.   Do you remember that others who attended that

        24       conference are Mr Flugge, Mr Officer?

        25       A.   And maybe Mr Laskie?  I can't remember.  We always

        26       sent a group of people.

        27

        28       Q.   Can you remember having any conversation with her

        29       after her return from that conference about the fact that

        30       many people who attended the conference were discussing the

        31       fact that Iraq had imposed similar conditions upon them?

        32       A.   No, I can't remember that discussion - not to say it

        33       didn't take place, but - I must say, there was always

        34       rumours floating around the industry about Iraq and various

        35       aspects of it, so it is not surprising.

        36

        37       THE COMMISSIONER:   Q.   What about rumours about trucking

        38       fees?

        39       A.   I don't remember any rumours about that, Commissioner,

        40       to be honest.  It is not to say they didn't happen.

        41

        42       MR AGIUS:   Q.   Do you remember a person by the name of

        43       Simone Jordon, who was associated with Ronly?

        44       A.   No, I don't.

        45

        46       Q.   Can you remember anything of a discussion within AWB

        47       concerning the payment of a fee to Ronly so that it might
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         1       be a conduit or a vehicle for passing payments which were

         2       due under these contracts back to Iraq - payments in the

         3       nature of the $12 per tonne payments that the Iraqis were

         4       requesting?

         5       A.   I don't remember that, but I have a distinct memory of

         6       Ronly and being in discussions with them.  But I don't

         7       think it was just Iraq.  I can't remember.

         8

         9       Q.   Your recollection about Ronly is in connection with a

        10       planned joint venture or takeover of Ronly?

        11       A.   In the long term it was, and I don't think it ever

        12       happened.

        13

        14       Q.   I am not suggesting it did, but is that the field in

        15       which you have a recollection?

        16       A.   Yes, and also - yes, and the context there was to

        17       develop a grain trading organisation.

        18

        19       Q.   Now, can you think carefully:  was there a separate

        20       deal - I don't mean to use depreciative words, but was

        21       there some kind of side deal envisaged with Ronly whereby

        22       it could be used as an agency for the passing of fees back

        23       to the Iraqis?

        24       A.   I don't remember that.

        25

        26       Q.   Do you remember discussing such a matter with Nigel

        27       Officer?

        28       A.   Yes, I had wide-ranging discussions with Nigel Officer

        29       nearly every day.  I can't remember anything specific - not

        30       to say it didn't happen.

        31

        32       Q.   If AWB entered into an agreement with Ronly in which

        33       Ronly agreed to act as a conduit for these payments of $12

        34       a tonne in return for itself receiving a commission of

        35       20 cents a tonne for its services as a conduit for the

        36       payments, is that a matter that would have required your

        37       approval?

        38       A.   Probably would have required board approval as well.

        39

        40       Q.   Did anybody seek your approval for such a transaction,

        41       or such an agreement I should say?

        42       A.   I honestly don't remember it.  I don't remember that.

        43       We never - the venture never went on, I don't think, with

        44       Ronly.

        45

        46       Q.   I'm not talking about the joint venture or the

        47       long-term takeover plan or the development of some joint
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         1       desk, or something, in Europe.  I am talking about the

         2       specific agreement to use Ronly as an agent or a conduit

         3       for the payment of money which AWB was required to pay

         4       under the contracts, the $12 a tonne figure, back to the

         5       Iraqis --

         6       A.   I don't remember that.

         7

         8       Q.   -- and Ronly's commission being 20 cents a tonne?

         9       A.   I don't remember having that discussion, but, yes,

        10       once again, not to say it didn't take place.

        11

        12       Q.   Do you say that if such an agreement had been entered

        13       into it would have required board approval?

        14       A.   I would think so.

        15

        16       Q.   That is, formal board approval, not just approval by

        17       Mr Flugge or some individual member of the board below him?

        18       A.   I can't believe that we - well, I can't believe that

        19       we would have gone into a contract with - a joint venture

        20       with Ronly without everything being signed and having a

        21       written contract.

        22

        23       Q.   Would it surprise you to know that in fact the AWB

        24       entered into an arrangement with Ronly whereby Ronly

        25       agreed, in effect, to act as an agent or conduit to effect

        26       payments?

        27       A.   Mmm-hmm, if you say they did.  I don't remember it and

        28       I don't --

        29

        30       Q.   Does it surprise you to learn that?

        31       A.   It does surprise me to learn it, but it shouldn't.  If

        32       that was - if I was the CEO then I probably should have

        33       known about it, but I don't remember it.

        34

        35       Q.   Does it surprise you to know that there is no

        36       reference in any board minutes about the issuing of any

        37       approval for such an arrangement?

        38       A.   Yes, it does.

        39

        40       Q.   You would have expected there to be?

        41       A.   I would have expected.  I can't see how I could have -

        42       how, in the office of the CEO, could have had a joint

        43       venture with a company like that without everybody knowing

        44       what it was about.

        45

        46       THE COMMISSIONER:   Q.   I don't think Mr Agius is talking

        47       about a joint venture.  I think he is talking about
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         1       something else.

         2       A.   Okay.

         3

         4       MR AGIUS:   Q.   Can we bring up AWB.0087.0076.  This is a

         5       letter from Michael Watson, who was, I believe, manager of

         6       chartering at the time at AWB, directed to Simone Jordon at

         7       Ronly.  I will just read one or two of the pertinent lines:

         8

         9            - Ronly or a company to be nominated to

        10            assist AWB in facilitating the payment of

        11            Inland Trucking fees within Iraq to the

        12            nominated trucking company.

        13            - Trucking Fee to be remitted to the

        14            nominated trucking account upon receipt of

        15            the trucking fee from AWB.

        16            - Total cargo approx 1.5 metric tonnes.

        17            - Shipment period March-July 00

        18            - Where required, Ronly or a company to be

        19            nominated will also arrange to pay freight

        20            to Owners nominated by AWB, in execution of

        21            AWB shipments to Iraq.

        22            - Ronly to provide an administration

        23            report.  Will issue required invoices to

        24            AWB upon sailing of each vessel to trucking

        25            and, where required, freight.

        26            - Ronly will not be responsible for the

        27            payment of either the trucking fees or

        28            freight unless the same received from AWB.

        29            - It is agreed that AWB will pay a fee of

        30            US 20 cents per metric tonne to Ronly or a

        31            company to be advised in the execution of

        32            the above contract.

        33                 I would ask that you issue me an

        34            invoice periodically for shipments

        35            effective to cover the above fee which

        36            should be kept separate to any trucking or

        37            freight invoices.

        38

        39       Could we go to the next page, if that is possible:

        40

        41            I trust that the above is in line with your

        42            understanding of the agreement that we

        43            reached.  If there are any questions or

        44            anything I have left out, please do not

        45            hesitate to let me know.

        46

        47       THE COMMISSIONER:   Does that need to be a confidential
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         1       exhibit?

         2

         3       MR AGIUS:   I don't think there is any need for it to be a

         4       confidential exhibit.

         5

         6       EXHIBIT #11 LETTER DATED 6/4/2000 FROM MR WATSON TO RONLY

         7       UK - ATTENTION SIMONE JORDON, BARCODED AWB.0087.0076-0077

         8

         9       MR AGIUS:   Q.   Mr Rogers, does it surprise you to know

        10       that such an agreement was entered into?

        11       A.   I am surprised to see it in those terms, sir, yes.

        12

        13       Q.   What surprises you about it?

        14       A.   It surprises me that it wasn't copied to his senior

        15       managers - manager.

        16

        17       Q.   That it wasn't, sorry?

        18       A.   It wasn't copied to other people within the business.

        19

        20       Q.   Is there any other aspect of it that surprises you?

        21       A.   Well, the contents of it surprise me a bit, too - to

        22       some degree.

        23

        24       THE COMMISSIONER:   Q.   It involved the potential payment

        25       of $300,000?

        26       A.   Mmm-hmm.

        27

        28       Q.   US?

        29       A.   That's why I am surprised, sir.

        30

        31       MR AGIUS:   Q.   Mr Watson wouldn't have had authority to

        32       commit AWB to responsibility or legal liability for a

        33       payment of $300,000, would he?

        34       A.   No, he wouldn't.  It would have had to have been

        35       signed off by somebody - his manager; superior.

        36

        37       Q.   Sorry?

        38       A.   His superior would have had to have signed off on

        39       that.

        40

        41       Q.   Mr Officer?

        42       A.   Mmm-hmm.  I would think the CFO would have asked

        43       questions about it, too.

        44

        45       Q.   Would you have expected to have been told about this?

        46       A.   I would like to think I would have.

        47
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         1       Q.   To the best of your recollection, were you told about

         2       this?

         3       A.   I have never seen that letter before, or the context

         4       of it.

         5

         6       Q.   Do you see that the context of this is different to

         7       the joint venture of which you were speaking earlier?

         8       A.   Yes, I do.  I understand that's where the Commissioner

         9       was directing me.

        10

        11       Q.   Can you think of any reason why it is, if the

        12       obligation to pay trucking fees was approved and believed

        13       to be aboveboard, that the AWB would enter into an

        14       agreement to pay up to $300,000 as commission to have a

        15       third party like Ronly execute the payments for them?

        16       A.   No, I can't, unless there is something else I don't

        17       know about in there - whatever that may be.

        18

        19       THE COMMISSIONER:   Q.   The inference that jumps out is

        20       that AWB is trying to hide this payment.

        21       A.   I understand that, Commissioner.  I am uncomfortable

        22       with the context of the letter.  But I'm also concerned,

        23       Commissioner, it wasn't copied to other senior people in

        24       the AWB.

        25

        26       MR AGIUS:   Q.   Mr Rogers, I am duty bound to put this to

        27       you:  might it be that it was such a matter of knowledge

        28       within the AWB that there was no need to copy it to anybody

        29       and, indeed, that it was better that, on its face, it not

        30       be copied to anybody?

        31       A.   I would be very disappointed, sir, if that was the

        32       case.  That means that the culture of the place wasn't

        33       correct, and that's what I was working real hard to fix.

        34

        35       Q.   I hear you use the word "fix".  What was there about

        36       the culture that you were attempting to fix?

        37       A.   The word "fix" is probably the wrong - a flippant

        38       word, sir.  I - I guess that any business, now and then,

        39       things happen that you are not comfortable with, and that's

        40       one thing I would not have been comfortable with.

        41

        42       Q.   But what was there about the business that led you to

        43       the view that it needed your attention to be - I will use

        44       your word "fixed", but I don't mean that in a pejorative

        45       sense?

        46       A.   The nature of wheat traders are they are traders.  The

        47       nature of the responsibility of the AWB, looking after
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         1       growers' money - and it is growers' money we are talking

         2       about here, shareholders, and the growers are the

         3       shareholders - I would have thought that a letter like that

         4       doesn't show a lot of sensitivity, and if that's a

         5       reflection of other areas of doing business there in that

         6       style, that's not something I would have been comfortable

         7       with.

         8

         9       Q.   When you say the letter doesn't reflect sensitivity,

        10       is it the arrangement reflected in the letter or the way in

        11       which the letter was termed?

        12       A.   Three things:  the way the letter is termed; the

        13       contents of it; and the fact that it wasn't copied to

        14       senior management.  I would never have thought a letter

        15       like that would go out without senior management knowing

        16       about it.  That is quite a detailed letter.

        17

        18       Q.   Does that tell you anything about the culture?

        19       A.   It tells me that I hadn't got all over the top of

        20       every part of the business - yes, it does.  Yes.  I am very

        21       disappointed to see that letter.

        22

        23       Q.   Does this letter fit with a culture that condoned the

        24       payment of fees per tonne to agents in other countries?

        25       A.   No, definitely not.  I would - one of the reasons

        26       I feel uncomfortable looking at that is that within the

        27       AWB's business there is a fine group of people looking

        28       after a lot of money on behalf of Australian grain growers,

        29       and that makes me somewhat frustrated, that letter.

        30

        31       Q.   I was asking you about the culture that this might be

        32       reflective of.

        33       A.   No, I don't think so - not in my opinion.

        34

        35       Q.   Was there a culture which committed the payment of

        36       dollar-per-tonne figures - and I don't mean one

        37       dollar-per-tonne figure - to agents in other countries in

        38       relation to the sale of wheat?

        39       A.   There may be - I am trying to think quickly.  There

        40       may be other countries where we had an agent that was paid

        41       on a commission basis, or whatever it may be, but not -

        42       that's not a culture thing; that's a way of doing business

        43       in that country, if you didn't have representation on the

        44       ground.

        45

        46       Q.   I am not speaking about a protective agent; I am

        47       speaking about an agency arrangement where the agent shares
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         1       the payment or commission that he receives with others in

         2       the purchasing country?

         3       A.   If - if the --

         4

         5       Q.   With the knowledge of the AWB?

         6       A.   If the agent receives a commission, where that

         7       commission goes is that agent's business.  I think you were

         8       asking me --

         9

        10       Q.   I will put it bluntly:  was this letter indicative of

        11       a culture which permitted the AWB to enter into

        12       arrangements with agents in other countries whereby those

        13       agents were paid sums of money to ensure that the AWB

        14       received contracts for the supply of grain to those

        15       countries and where the sums of money paid to the agents

        16       were understood to be paid, at least in part, to be passed

        17       on to the purchasers of the grain?

        18       A.   I'm just kind of running around the globe at the

        19       moment trying to think of all the --

        20

        21       Q.   Let me start you off at a place on the globe -

        22       Pakistan?

        23       A.   Pakistan we had an agent there that facilitated the

        24       contract.

        25

        26       Q.   Who was paid a dollar rate per tonne?

        27       A.   I believe so - from memory.

        28

        29       Q.   In circumstances where it was known that the money

        30       that was being paid to him was being paid to the purchaser

        31       by him in order to secure the contract?

        32       A.   Not from what I remember, but I'm not aware of - I

        33       can't remember that.

        34

        35       Q.   You understand I'm not speaking of a protective agent

        36       who has a legitimate business in ensuring that ships are

        37       properly berthed and readily discharged and that paperwork

        38       is sent back to the AWB in a timely fashion.  I'm speaking

        39       of a particular type of agent who is concerned more with

        40       the negotiation or the securing of contracts for the sale

        41       of wheat or other grain?

        42       A.   I have some memory of Pakistan having a contract with

        43       a commission there, but I don't exactly remember what it

        44       was about or the rate of commission and I can't even

        45       remember which year that was.  I think it was a once-off

        46       contract.

        47
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         1       Q.   The purpose of those questions was to ask you whether

         2       or not the sort of culture of which you spoke, of which

         3       this letter might be reflective, was rather more widespread

         4       than the single instance we see in this letter?

         5       A.   I don't believe so.

         6

         7       Q.   So if there is evidence that an agent, particularly an

         8       agent in Pakistan, was receiving a dollar rate per tonne,

         9       let's say $4 per tonne, for effecting or securing contracts

        10       for the sale of grain during your time as CEO of the AWB,

        11       that would come as a surprise to you?

        12       A.   No, I have vivid memories of a contract - I think it

        13       was a single once-off contract in Pakistan, I don't think

        14       it was for more than one, and it was for a shipment of

        15       wheat and I do remember having some discussion, I think it

        16       was with Nigel Officer, about that, and it was on a

        17       commission basis.  I can't remember what the commission

        18       rate was, but I think it was only a once-off order.

        19

        20       Q.   Was the commission paid in the knowledge or

        21       expectation or reasonable belief that it would be shared

        22       with the purchaser?

        23       A.   I don't remember that.  I can't even remember what the

        24       commission was.

        25

        26       Q.   Or with employees of the purchaser?

        27       A.   I don't remember that either.

        28

        29       THE COMMISSIONER:   Q.   To the right of Mr Watson's

        30       signature there are some squiggles.  Can we enlarge those?

        31       Is that somebody's initials?

        32       A.   Commissioner, I have no idea what it is.  It looks

        33       like "ok", doesn't it - the second part.

        34

        35       Q.   It does look like "ok", yes.

        36       A.   I don't recognise it.  It is not my signature.

        37

        38       Q.   Do you recognise who the first signature is?

        39       A.   Pardon?

        40

        41       Q.   Do you recognise who the first squiggle is?

        42       A.   No, I don't.  No, I don't.  It looks like an A,

        43       doesn't it.

        44

        45       Q.   It does.

        46       A.   No, I am sorry, I don't recognise that.

        47
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         1       MR AGIUS:   Q.   Do you remember that in an earlier email

         2       I showed you, which has been marked as a confidential

         3       exhibit - it's confidential exhibit 53, AWB.5072.0041.

         4       I think you only had access to it on the screen, Mr Rogers.

         5       A.   Oh, yes.  That was a short one, sir, was it?

         6

         7       Q.   A very short one.  And I drew your attention to the

         8       $35 difference --

         9       A.   On the 700,000 tonnes.

        10

        11       Q.   -- on the 700,000 tonnes?

        12       A.   Mmm-hmm.

        13

        14       Q.   It was a certain figure, which I won't state because

        15       this document is confidential, "CIF Umm Qasr" and a certain

        16       figure "FOB", and the difference was $35.  Have we found

        17       that document?  Does the difference between those figures

        18       surprise you?

        19       A.   It does, but - it does, but I would need to sit down

        20       with a piece of paper and find out what they are all about,

        21       without just flicking from email to email.  Can we recap

        22       what they are, please?

        23

        24       Q.   Well, one is a figure - what we know about them is

        25       what we see in the email - CIF Umm Qasr, which equates,

        26       after all costs, to a different figure, $35 less FOB?

        27       A.   Excuse me, Mr Agius, I'm not sure where you are taking

        28       me.  Are you saying am I surprised by the difference?  On

        29       the surface, yes, I am.  But there must be a reason for it.

        30

        31       Q.   Yes.  That's my next question.  Can you think of what

        32       the reason might be?

        33       A.   Off the top of my head, no, I cannot - not having ever

        34       seen that before.  Well, I have seen it, obviously, but

        35       I don't remember it.

        36

        37       Q.   There is one matter which I want to cover with you

        38       shortly before we finish for the day, and perhaps ask you

        39       to come back later in the course of these hearings.  Did

        40       you learn of a complaint that had been made by a third

        41       party country, also a grain supplier, about AWB in effect

        42       inflating the price of wheat to Iraq so as to make

        43       available money which was paid to Iraq on account of inland

        44       transportation?

        45       A.   I have read about that in the press, sir, since I

        46       have - since this inquiry started, but back then I didn't -

        47       it didn't mean anything.  I don't remember reading about it
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         1       or hearing about it.

         2

         3       Q.   If there had been a complaint of that nature, would

         4       you have expected to have been told about it?

         5       A.   I probably not only would have expected to be told

         6       about it, I may well have been told about it.

         7

         8       Q.   But at the moment you can't remember?

         9       A.   No, I can't.

        10

        11       Q.   I wonder if I can pass you a copy of an email from

        12       Tim Snowball to Mark Emons of 15 March 2000.  It is not yet

        13       barcoded.  Tim Snowball would have been based where

        14       in March of 2000?

        15       A.   March of 2000 - he might have been located in New York

        16       by then, I think.  I think we shifted him to New York.

        17

        18       Q.   He says, and I will read the relevant portion for

        19       those who don't have the document:

        20

        21            Following on from my discussion with you

        22            last week, here is a recap of what happened

        23            and the follow-up.  Alistair Nicholas,

        24            Austrade, asked to meet with us in WDC --

        25

        26       which I take to be Washington DC?

        27       A.   Mmm-hmm.

        28

        29       Q.

        30            (Trevor) --

        31

        32       which I take to be Mr Flugge --

        33

        34            Andrew McC --

        35

        36       which I take to be Andrew McConville --

        37       A.   Correct.

        38

        39       Q.

        40

        41            and myself.

        42            2.  Alistair had visited in New York the

        43            week before.  A UN official had asked him

        44            for clarification of the following wording

        45            in our short-form contract with the Grain

        46            Board of Iraq.  All other terms and

        47            conditions as per AWB Limited and Grain
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         1            Board of Iraq standard terms and

         2            conditions.  Alistair mentioned that

         3            someone at the UN was asking him

         4            quietly/informally about payments AWB was

         5            making to Iraq for discharge/trucking.

         6            Alistair suggested to us that the request

         7            for information on the above contract

         8            clause was linked to the discharge trucking

         9            payment issue.  We played down the issue

        10            and said we would look at the UN request.

        11            I called the Australian mission to the UN

        12            and asked Bronte Mules to speak to UN to

        13            make sure UN had actually requested some

        14            information.  They also asked Bronte to

        15            call Alistair.  Bronte confirmed that the

        16            UN were asking for information on the

        17            contract clause.  She has put this request

        18            through to DFAT in Canberra and DFAT will

        19            contact you.  If all the UN wants is some

        20            understanding of standard terms and

        21            conditions in AWB contracts, then I think

        22            we have nothing to worry about.  We should

        23            ensure that we do provide something to DFAT

        24            when they contact you.

        25

        26       That's the portion that I wanted to draw your attention to.

        27       Mr Snowball was suggesting that, as you have just heard me

        28       read, that, if it was just standard terms and conditions,

        29       there was nothing to worry about.  In fact, there was

        30       nothing in the standard terms and conditions about the

        31       payment of trucking fees, or anything of that like, was

        32       there?

        33       A.   From memory, no.

        34

        35       Q.   They were the long-standing standard terms and

        36       conditions of contracts between the AWB and Iraq; isn't

        37       that right?

        38       A.   Correct.

        39

        40       Q.   Some of which were inconsistent with the payment of a

        41       trucking fee, given the way in which you usually sold wheat

        42       to Iraq?  When you nod your head, are you agreeing?

        43       A.   Yes, I am, but I hasten to mention, as before, that

        44       Iraq is a unique place.

        45

        46       Q.   Yes.  That's why we are here.  So here is an inquiry

        47       which is related to payments of a trucking discharge fee
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         1       that was being sotto voce delivered courtesy of Austrade.

         2       Did you learn of that inquiry?

         3       A.   No, I have no knowledge of that - none at all.

         4

         5       Q.   Have you any knowledge of information that was passed

         6       to DFAT concerning a query from the UN about payments of

         7       that kind - discharge or trucking fees?

         8       A.   I cannot remember anything like that, no.  I had to -

         9       I had to try and think back to when Tim Snowball actually

        10       arrived in the US.  He must have been there just a little

        11       while when this happened.

        12

        13       Q.   Are you aware of the fact that AWB had learned that a

        14       complaint had been made by Canada to the effect that AWB

        15       was paying discharge trucking fees which the Canadians had

        16       refused to pay because they were in breach of UN sanctions?

        17       A.   Well, on the surface of it, I mean, if I did hear

        18       about it, it didn't mean anything to me at the time.  But

        19       obviously from this minute somebody, Austrade made an

        20       inquiry.

        21

        22       Q.   I am speaking more broadly than just what we see in

        23       this email.  I used this email to raise the issue.  Are you

        24       aware that the Canadians had made a complaint that, in

        25       effect, they had been told by the Iraqis that the

        26       Australians were paying this fee, the AWB was paying a

        27       trucking discharge fee and that they should pay it, and

        28       that the Canadians had complained about that because they

        29       had refused to pay it because it was in breach of the UN

        30       sanctions, and this matter was raised with AWB?  Now, were

        31       you aware of the general nature of that material?

        32       A.   No, I was not aware of the specifics that you are

        33       talking about, but it would appear to me that it has been

        34       raised in a delegation that people went to visit in

        35       Washington.

        36

        37       THE COMMISSIONER:   Q.   That would seem to be a fair

        38       reading, particularly of paragraphs 1 and 2.  Did Mr Flugge

        39       discuss this matter with you?

        40       A.   Commissioner, each time the chairman went away, before

        41       he went away we would have an informal briefing session -

        42       when I say a briefing session, a discussion.  On his return

        43       we would do likewise and we would cover a multitude of

        44       issues.  I cannot remember this coming up in specific

        45       discussion - not to say it didn't.  I guess, Commissioner,

        46       just to add to that, we were very fortunate to have a

        47       chairman like Mr Flugge, who had - probably still does -
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         1       passion not just for the industry, but specifically for the

         2       business and the people within it, and he was across a lot

         3       of issues more than I would suggest a lot of other

         4       chairmen - an absolute pleasure to work for.

         5

         6       MR AGIUS:   Q.   If a third party country like Canada -

         7       which was a competitor, was it not, with the AWB; the

         8       Canadians grew wheat, were anxious to sell it?

         9       A.   Yes, the Canadians were, sir, and so were the

        10       Americans.

        11

        12       Q.   And if the Canadians had learned that the AWB was

        13       paying discharge transportation fees, and if the Canadians

        14       had a view - leaving aside the correctness or otherwise of

        15       that view - that the payment of those fees was in breach of

        16       UN sanctions, to the point that they themselves wouldn't

        17       enter into such contracts, and they had raised that

        18       complaint with the UN, do you think that that is the sort

        19       of matter of which you ought to have been informed as CEO?

        20       A.   The answer is yes, I should have been, and I have no

        21       doubt I was, but I - I must say, this is a very competitive

        22       business, and a competitor will always talk about all sorts

        23       of issues.  Maybe I took it on board that this was another

        24       one.

        25

        26       Q.   If you were informed of such a matter, would it not

        27       have been incumbent on you to make inquiry to determine

        28       whether or not the trucking discharge fees that AWB were

        29       paying were in breach of UN sanctions?

        30       A.   My answer to that one is basically I come back to when

        31       these change of contract conditions changed.  I'm quite

        32       sure we had some discussion - our people had some

        33       discussion with folks in Canberra.

        34

        35       Q.   But you can't tell us what the content of that

        36       discussion was or what the result of it was?

        37       A.   No, I can't, because I wasn't there, and I didn't

        38       follow it up.

        39

        40       Q.   And can you tell us whether or not you did make any

        41       inquiries following any complaint made to the UN which had

        42       been telegraphed to the AWB, to the effect that the payment

        43       of discharge costs or transport fees was in breach of UN

        44       sanctions?

        45       A.   I don't remember doing it.  I don't remember following

        46       that up.  I have no documents to suggest I would have, so I

        47       can't answer you.  I don't remember.
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         1

         2       Q.   Can I leave you with one last question - probably more

         3       than one question, but one issue:  what we understand is

         4       that this was a very valuable market for the AWB; that is,

         5       the Iraq market.  We are correct in that understanding, are

         6       we not?

         7       A.   This was a very valuable market for the world trade.

         8       It was an extremely valuable market for Australian wheat

         9       growers, particularly at that time, and we prized that

        10       contract.

        11

        12       Q.   The market that you had with Iraq was a market that

        13       you would work hard to protect; is that right?

        14       A.   That's correct.  We had had it since 1948.

        15

        16       Q.   And to maintain?

        17       A.   Correct.

        18

        19       Q.   You had a relationship with a man in Iraq who was

        20       responsible for buying the wheat which had been nurtured

        21       for something like 30 years?

        22       A.   Correct.  I only met him once, but, yes, so I am told.

        23

        24       Q.   And the contracts were very valuable, not just to AWB

        25       Limited shareholders, but to farmers, to the pool

        26       generally?

        27       A.   Absolutely - particularly the farmers.

        28

        29       Q.   If there was any likelihood that those contracts could

        30       be disrupted because some term in them might be outside the

        31       UN sanctions, that's a matter which you would have wanted

        32       to know, is it not?

        33       A.   Yes, it is, and I would want to know how it could be

        34       resolved.

        35

        36       Q.   May we take it that you would not consciously have

        37       wanted to be acting in breach of the UN sanctions?

        38       A.   Correct.

        39

        40       Q.   May we take it that you would not have wanted the AWB

        41       thereby to be putting its market at risk, or to be putting

        42       the future of such contracts at risk, if it did contract in

        43       breach of the UN sanctions?

        44       A.   Correct.

        45

        46       Q.   What inquiries did you make of the UN to ensure that

        47       arrangements to pay trucking fees under these contracts had
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         1       been approved by the UN?

         2       A.   I didn't have any direct contact with the UN.

         3

         4       Q.   Did you have anything in place to ensure that somebody

         5       within the AWB made contact with the UN and obtained notice

         6       that such arrangements were approved?

         7       A.   I would have been under the very clear impression that

         8       our senior management would have been very comfortable with

         9       the direction they were heading and the decisions that were

        10       made and with the dialogue they had with Canberra.

        11

        12       Q.   And why would you have been very comfortable about

        13       that?

        14       A.   Well, because I don't think - I don't think it would

        15       be right for people like - for an organisation like the AWB

        16       not to have its contracts signed off - not signed off but

        17       passed through the department in Canberra.

        18

        19       Q.   Can you think, then, of any explanation as to why it

        20       was that indirect methods were pursued by the AWB to effect

        21       these payments which they were required to pay by virtue of

        22       their arrangements with the IGB?

        23       A.   No, I cannot.

        24

        25       Q.   Did you have a belief, whilst you were CEO of the AWB,

        26       and after June/July of 1999, that the AWB was contractually

        27       liable to provide inland transport for the wheat after

        28       discharge in Umm Qasr?

        29       A.   I honestly can't remember that.

        30

        31       Q.   You can't remember it, even though, if it had been

        32       contractually liable to do that, it would have been the

        33       first time in the history of the AWB that it had ever

        34       entered into such a contract?

        35       A.   Well, two points there:  first of all, the Iraq

        36       business was a constant challenge for shipments on time,

        37       et cetera, et cetera.  There was always an issue with the

        38       Iraq business.  It was handled professionally by a group of

        39       people who knew the business in the Middle East, who

        40       I trusted and delegated those responsibilities to.

        41

        42       Q.   The terms of conditions of sale of wheat to Iraq were,

        43       but for the dollar price, almost exactly the same for very

        44       many years until June/July 1999, were they not?

        45       A.   It appears from evidence that's correct, yes.

        46

        47       Q.   And in June/July 1999 things changed, to the extent to
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         1       which we have covered today, that the AWB became

         2       responsible to pay a fee on account of discharge costs or

         3       an inland transportation fee, which it had never before

         4       been required to pay; that's what you understand, isn't it?

         5       A.   That's what I understand.

         6

         7       Q.   And it is something of which you would have been aware

         8       at the time?

         9       A.   Correct.  But I have no recollection of the specifics.

        10       I had a group of professional managers to manage that

        11       business.

        12

        13       MR AGIUS:   Mr Commissioner, we can't complete Mr Rogers'

        14       examination today.  I am reminded that there is one more

        15       matter, and at the end of that matter I will be asking that

        16       we adjourn this hearing to another date, a date to be

        17       fixed.  It won't be this week.

        18

        19       THE COMMISSIONER:   Mr Judd, do you wish to ask this

        20       witness any questions?

        21

        22       MR JUDD:   It is very unlikely, Commissioner.

        23

        24       THE COMMISSIONER:   How long do you think you would be,

        25       Mr Green?

        26

        27       MR GREEN:   At this stage I have no questions.

        28

        29       THE COMMISSIONER:   Very well.  You go on, Mr Agius.

        30

        31       MR AGIUS:   Very well.

        32

        33       Q.   We will just deal with this last matter, given that we

        34       are adjourning you part-heard today, Mr Rogers.  Would we

        35       bring up, please, AWB.0087.0006.  Can you read that letter

        36       on the screen?  This is a letter from Alia for

        37       Transportation and General Trade to the Australian Wheat

        38       Board, Mr Murray Roges, Managing Director.  It appears,

        39       although there is a misspelling, to be directed to you,

        40       Mr Rogers.  It is dated 20 October 1999:

        41

        42            We would like to introduce to you our

        43            company being one of the Jordanian

        44            Establishments specialised on the fields of

        45            over land and ocean freight transportation.

        46            Moreover, our company is a member of the

        47            syndicate of shipping agents in Jordan.
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         1            Also we are agents for the State company

         2            for Iraqi land Transport and Iraq.

         3

         4            We have informed officially that your

         5            company won a contract to supply Iraq by

         6            (921,000) tonnes of (Wheat).

         7

         8            So, we are pleased to offer our services on

         9            the field of transport from Umm Qasr port

        10            in Basra to the other governorates in Iraq

        11            and we will return all the documents of the

        12            goods to you.

        13

        14       Do you recall receiving that letter?

        15       A.   No, I don't, and I can very quickly explain what

        16       happened with that letter.  It would probably be one of

        17       about 50 letters that used to hit my desk each day.  The

        18       writing on the top right-hand corner is my personal

        19       assistant's writing.  She would disseminate the mail and,

        20       if it was a letter like that, it would be sent to the

        21       relevant people who would look after that particular area

        22       of the AWB business, and in that case that would be

        23       Mark Emons.

        24

        25       Q.   So are you saying that you paid no attention to that

        26       letter?

        27       A.   May never have seen it, sir; may never have seen it.

        28       The number of letters that would be passed through there,

        29       that Jane would disseminate and distribute around the

        30       business, that would not be classed as a letter that needed

        31       my attention, and I may well have been out of the country

        32       anyway.  I would have to refer back to my diary.  I have

        33       not seen that letter.  It doesn't mean anything to me.

        34       I am a bit upset that they spelt my name wrong.  I have

        35       never met those people, whoever the writer was.

        36

        37       EXHIBIT #12 LETTER OF FAX MESSAGE FROM ALIA TO ROGERS,

        38       DATED 20/10/1999, BARCODED AWB.0087,0006

        39

        40       MR AGIUS:   Q.   Were you given the name "Alia" during the

        41       course of your travels and in Iraq in October of 1999?

        42       A.   If I was, sir, I don't remember it coming up.  I don't

        43       remember the name.  The name wouldn't have meant anything

        44       to me then, anyway.  I don't remember that.

        45

        46       Q.   Was it a name suggested to you as being an entity

        47       through which payments could be made?
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         1       A.   I don't remember that either.

         2

         3       MR AGIUS:   Thank you, Mr Commissioner.

         4

         5       THE COMMISSIONER:   Q.   Just one other thing:  there is an

         6       organisational chart, the last page of your statement,

         7       Mr Rogers.  Could we bring up on the screen, please,

         8       exhibit 4.  Mr Rogers, this is called a draft corporate

         9       structure 1999.  You can't see the heading, but that is

        10       what it says.  It is slightly different to that which you

        11       have appended to your statement.  Can you tell me whether

        12       the document on the screen is correct or whether your

        13       document is correct?

        14       A.   Yes, Commissioner, I can.  The document that was in my

        15       statement preceded this one.  We changed the structure of

        16       the management business.  As you can see, we brought in a

        17       chief operations officer, and that's where Nigel Officer,

        18       as general manager, global sales and marketing, reported.

        19       That would have been later in 1999 - well into 1999.  The

        20       one I gave you, I think, applied to 1 July.

        21

        22       Q.   1 July 1999?

        23       A.   Yes.

        24

        25       Q.   This would be some period later in 1999?

        26       A.   Later in the time, correct.

        27

        28       THE COMMISSIONER:   Thank you very much.  What I shall do

        29       is adjourn any further examination of Mr Rogers to a date

        30       to be fixed by arrangement between counsel.  Thank you,

        31       Mr Rogers.

        32

        33       <THE WITNESS WITHDREW

        34

        35       THE COMMISSIONER:   Is there anything further today?

        36

        37       MR AGIUS:   Not today.

        38

        39       THE COMMISSIONER:   I will adjourn until 10am tomorrow

        40

        41       AT 4.33PM THE COMMISSION WAS ADJOURNED

        42       TO TUESDAY, 17 JANUARY 2006 AT 10AM

        43

        44

        45

        46

        47
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