











































                               INQUIRY INTO CERTAIN AUSTRALIAN

                    COMPANIES IN RELATION TO THE UN OIL-FOR-FOOD PROGRAMME













                              Before The Hon TRH Cole AO RFD QC









                                  Held at Court 2, Level 5,

                                  55 Market Street, Sydney





                             On Monday, 3 April 2006, at 10.48am



























            .3/4/06 (58)               5797

                            Transcript produced by ComputerReporters

�









         1       MR AGIUS:   Thank you for that time, Mr Commissioner.  We

         2       had helpfully received some further documents this morning,

         3       which I will need to put to Mr Whitwell.  We used that time

         4       to digest them.  Mr Whitwell is before the inquiry.  I will

         5       call him, if that is convenient.

         6

         7       THE COMMISSIONER:   Yes.

         8

         9       <CHRISTOPHER STUART WHITWELL, on former oath: [10.50am]

        10

        11       THE COMMISSIONER:  Mr Whitwell, you are on your former

        12       oath.

        13

        14       <EXAMINATION BY MR AGIUS:

        15

        16       MR AGIUS:   Q.   Mr Whitwell, for the record, would you

        17       state your full name again, please?

        18       A.   Christopher Stuart Whitwell.

        19

        20       Q.   I want to begin by asking you some questions

        21       concerning the documents that we've seen this morning.  To

        22       do that, we need to follow some chains of emails.  There

        23       are two email trains of 17 September 2002.  I think we will

        24       need to project them, because they are not yet on the

        25       system.  We start with the first two-page train.  There is

        26       an email from Dean Herpen to Mr Sheridan requesting

        27       information about AWBI concerning Iraq.  Did you know

        28       Mr Herpen?

        29       A.   No, sir.

        30

        31       Q.   But it is apparent that Mr Herpen is requesting

        32       Mr Sheridan, at the behest of Glen Taylor of the WEA - and

        33       since we can't project this terribly well, I will read it:

        34

        35            Glen Taylor has asked me to forward the

        36            following request on to AWB(I).  Last week

        37            Glen spoke to Tim Goodacre about AWB(I)'s

        38            involvement with the Iraq market.  As a

        39            result of this discussion, it is requested

        40            that AWB(I) provide the following to the

        41            WEA:

        42            1.  A brief on AWBI's current state-of-play

        43            with Iraq (ie what were the recent trade

        44            issues in this market for AWB(I) and how

        45            were these resolved?  What issues in this

        46            market remain unresolved for AWB(I), and

        47            what strategies does AWB(I) have in place



            .3/4/06 (58)               5798     C S WHITWELL (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1            to address these unresolved issues?)...

         2

         3       Then it goes on to delineate further aspects of the

         4       request.  Mr Sheridan then forwarded that email to

         5       Michael Long, noting that he will "clarify the extent of

         6       the information and the purpose" and asking Mr Long to

         7       provide the information.  Then again, on 17 September,

         8       Mr Long has forwarded those two emails to you, Mr Hogan and

         9       Mr Edmonds-Wilson, with the message, "Please discuss before

        10       we formulate a reply".  So that is one train of emails of

        11       17 September 2002.  I will tender those two pages,

        12       Mr Commissioner.  They are not yet barcoded.

        13

        14       EXHIBIT #704 TWO-PAGE TRAIN OF EMAILS ON 17/9/2002

        15

        16       MR AGIUS:   Q.   The next train is three pages long.  The

        17       first email on this train is the same as the first email in

        18       the train that we've just seen.  However, the second email

        19       is Mr Sheridan's attempt to find out the purpose of the

        20       request by the WEA.  At 10.19am on the 17th he writes to

        21       Mr Herpen and says:

        22

        23            Dean, believe this should not be an issue

        24            and we will commence work accordingly once

        25            confirmed.  To assist, can you confirm what

        26            the context of the request is?

        27

        28       And he sets out a number of questions.  He receives a reply

        29       on the 17th at 10.25 from Mr Herpen, which includes the

        30       following:

        31

        32            The AWBI response should be in the form of

        33            a general brief to the WEA board.  However,

        34            this brief may be used retrospectively as

        35            part of the next performance monitoring

        36            report.

        37

        38       And then Mr Sheridan forwards those emails to Mr Long with

        39       a note:

        40

        41            Michael, they have confirmed they want a

        42            general brief for their board as per below.

        43

        44       And then Mr Long has forwarded that train of emails to you,

        45       Mr Hogan and Mr Edmonds-Wilson with a note:

        46

        47            Further to the last --
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         1

         2       which we take to be his last email --

         3

         4            general brief for the board.

         5

         6       MR AGIUS:   Mr Commissioner, I tender those three pages.

         7

         8

         9       EXHIBIT #705 THREE-PAGE EMAIL TRAIN ON 17/9/2002

        10

        11       MR AGIUS:   Then there are three pages to the next train.

        12       It commences with an email from you to Annalisa Cattanach,

        13       Mr Sheridan, copied to Carl Divers of 17 October 2002 at

        14       5.57 wherein you set out a page and a half of material.

        15       Mr Sheridan asks Annalisa Cattanach to compile your email

        16       into a Word brief.  I will tender those three pages,

        17       Mr Commissioner.

        18

        19       EXHIBIT #706 THREE PAGES OF EMAIL TRAIN

        20

        21       MR AGIUS:   Then we come to Annalisa Cattanach's response

        22       to Mr Sheridan's request.  We can put up her email of

        23       17 October at 5.23.  We understand that this has been

        24       reconstituted.  If we go to the next page, we see the

        25       substance of her message to you:

        26

        27            Hi Chris

        28            Attached is a tidier version of what Todd

        29            gave you (trust he remembered!) Please

        30            review & amend where necessary.

        31

        32            As mentioned previously there are gaps

        33            which I'm hoping you can fill if just very

        34            briefly.  Steve will be reviewing it also

        35            and you'll notice I have got a couple of

        36            questions on the doc for him too.  eg

        37            should certain info go to WEA or not?

        38            This was supposed to go last Friday, so at

        39            your earliest convenience would be greatly

        40            appreciated.

        41

        42       MR AGIUS:   I would tender those two pages.

        43

        44       EXHIBIT #707 EMAIL RESPONSE FROM ANNALISA CATTANACH

        45       TO MR SHERIDAN

        46

        47       MR AGIUS:   Q.  Then we have the composition that was put
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         1       together by Annalisa Cattanach, which is headed "AWB

         2       (International) Limited Market Brief Iraq October 2002."

         3       May we take it, Mr Whitwell, that this is the document as

         4       you received it from Annalisa Cattanach?

         5       A.   I believe so, yes, sir.

         6

         7       Q.   If you go to the third page, under the heading "What

         8       issues in this market remain unresolved for AWB(I)?", there

         9       is a subheading "Iraq Debt", a paragraph with three dot

        10       points.  In the left-hand margin in a box we see written in

        11       red, "Steve, does WEA need to know this info?", with an

        12       arrow pointing to the second of the three dot points.  May

        13       we take it that this document was in that form when you

        14       received it?

        15       A.   I believe so, yes.

        16

        17       MR AGIUS:   I tender the Annalisa Cattanach version of the

        18       October 2002 Iraq brief.

        19

        20       THE COMMISSIONER:   Six pages?

        21

        22       MR AGIUS:   Which is six pages.  Mr Commissioner, when we

        23       first tendered another version of this document my learned

        24       friend Mr Judd made a claim for commercial in confidence.

        25       I imagine that claim would still be pressed in relation to

        26       this document; is that right?

        27

        28       MR JUDD:   Yes, it is.

        29

        30       MR AGIUS:   Perhaps it should be tendered as a confidential

        31       exhibit.

        32

        33       THE COMMISSIONER:   All right.  I will revoke the tender of

        34       exhibit 708.  It will be confidential exhibit 320C.

        35

        36       EXHIBIT #320C SIX-PAGE VERSION OF OCTOBER 2002 IRAQ BRIEF

        37       BY ANNALISA CATTANACH

        38

        39       THE COMMISSIONER:   That is confidential except for any

        40       portions which may be read on to the transcript.

        41

        42       MR AGIUS:   Mr Whitwell, in the chronology we have your

        43       email to Annalisa Cattanach and Steve Sheridan, which is

        44       exhibit 465.  Could we bring up AWB.0177.0012.  You say:

        45

        46            Have had a look at your draft and made some

        47            comments (in red) and readjusted the format



            .3/4/06 (58)               5801     C S WHITWELL (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1            again and filled in the gaps where I could

         2            to best outline the Iraq situation as it

         3            developed over the last three months and

         4            our responses to the issues thrown out.

         5

         6       Then we come to a copy of what the inquiry has as

         7       confidential exhibit 155, but the copy that has been

         8       produced this morning is slightly different in format, so I

         9       will tender it as a confidential exhibit.

        10

        11       THE COMMISSIONER:   Yes.  It will be confidential

        12       exhibit 321C.

        13

        14       EXHIBIT #321C EMAIL FROM MR WHITWELL TO ANNALISA CATTANACH

        15       AND STEVE SHERIDAN, BARCODED AWB.0177.0012

        16

        17       MR AGIUS:   Q.  In substance, this document appears to be

        18       identical to confidential exhibit 155C, but the formatting

        19       is just a little different.  If we could go to the fourth

        20       page of this document, which has the heading "What issues

        21       in this market remain unresolved for AWBI?" , "Iraq debt",

        22       we see a comment at the bottom of that page and going over

        23       the top of the next page in red.  Were they comments that

        24       you provided, Mr Whitwell?

        25       A.   Yes, sir.

        26

        27       Q.   Were they comments that you provided after discussion

        28       with Mr Long?

        29       A.   I don't believe so, sir.  I think I received this

        30       draft on - when I was in Mauritius and Michael was not

        31       there, and so I think I was providing these comments

        32       myself.

        33

        34       Q.   You will recall the email from Mr Long on 17 September

        35       2002 which was addressed to you, Mr Hogan and Mr Edmonds

        36       Wilson, in which he said "Please discuss before we

        37       formulate a reply".  Did you have that discussion with

        38       Mr Long?

        39       A.   I can't recall, sir.

        40

        41       Q.   Can I take you to your comments:

        42

        43            I think we have to separate the issues and

        44            do not feel this issue is in our hands - it

        45            is bound up with un sanctions and regime

        46            change.

        47
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         1       Were you speaking there of the whole of the Iraq debt

         2       issue?

         3       A.   Yes, sir.

         4

         5       Q.   Why did you suggest that it not be included in the

         6       brief?

         7       A.   Because the "What issues in this market remain

         8       unresolved for AWBI?"  was a reference to, as I understood,

         9       what the Iraq market brief was asking for, which was at

        10       that point in time and also the issues that AWBI could

        11       actually influence itself.  So I felt that the Iraq debt,

        12       the 480 million owed to growers and to the government, and

        13       everything that flowed on from that, was related to UN

        14       sanctions being lifted and that was either going to happen

        15       through a change in the UN or a regime change.  So it is

        16       nothing that AWBI could influence.

        17

        18       Q.   I could readily understand that in relation to the

        19       US$480m debt, which predated 1999, but how does that

        20       thinking apply to the Tigris Petroleum debt of $8m or to

        21       the resolution of the iron powder claim?  I used the words

        22       "iron powder" because they are the words that appear in

        23       this document.  They were still very much unresolved issues

        24       which AWBI was in fact trying to resolve, even under the

        25       OFF program, were they not?

        26       A.   But this is in October, sir, and I didn't - at that

        27       point in time, in October, the Tigris issue wasn't an issue

        28       for us.

        29

        30       Q.   Why was it not an issue for you?

        31       A.   As far as I was aware at that point in time, when

        32       I was preparing it, we hadn't made any proposals to the

        33       Iraqis on this at all, or got involved or discussed it with

        34       them.

        35

        36       Q.   Oh, yes, you had.  AWB had already an agreement in

        37       place with the Iraqis whereby they acknowledged that they

        38       were responsible for the debt and what remained was the way

        39       in which it was to be resolved that the debt would be paid?

        40       A.   I think this - this is in October, the middle of

        41       October, and we didn't go to Baghdad until the end of

        42       October.  So that was the first - I mean, although we had

        43       put an email to them trying to offset the iron filings

        44       in September, from memory, I don't think we actually went

        45       and discussed the issue of Tigris with them until the end

        46       of October.  So this is after this brief, sir.

        47
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         1       Q.   But you had an agreement in principle from them that

         2       they would pay the Tigris debt, didn't you?

         3       A.   I don't - not at that stage, sir, I don't think.

         4

         5       Q.   Well, if you read what is in Annalisa Cattanach's

         6       draft, which is the typing in black on this page 4:

         7

         8            In addition, IGB owe Tigris Petroleum US$8m

         9            for cargo of wheat sent to Iraq in 1996.

        10

        11       And then the third dot point:

        12

        13            We have proposed the current rebates for

        14            "iron powder" should be offset against

        15            Tigris Petroleum.  We have received a

        16            positive response from IGB.  ISM requires

        17            ELG direction in regard to this matter.

        18

        19       So it is apparent that before the drafting of this document

        20       there had been a positive response from the IGB at that

        21       time in relation to offsetting the iron powder claim, or

        22       the iron filings claim, against the Tigris Petroleum debt,

        23       is it not?

        24       A.   I don't know, sir.  I think what had happened was we

        25       had tried to link it and they had said, "Come and discuss

        26       it with us".  I don't think I'd actually say that there had

        27       been some agreement at that point in time.  They had just

        28       said, "Come and discuss it with us", and it's --

        29

        30       Q.   The 16th - sorry, I didn't mean to cut you off.

        31       A.   No, no.  So I don't think - so that's all that that's

        32       saying, is that we had received a positive response from

        33       IGB that, "Look, you can come and discuss this with us",

        34       but I don't think it was at that stage that we had reached

        35       any agreement with them.

        36

        37       Q.   There had been a memorandum from Mr Long of

        38       16 September, which is exhibit 23.  Could we bring up

        39       AWB.0129.0116.  This is a month before.  You will see in

        40       the third paragraph:

        41

        42            IGB have acknowledged the outstanding debt

        43            owed to BHP who subsequently assigned their

        44            rights to Tigris Petroleum.  The current

        45            debt including interest stands at some USD

        46            8.8m.

        47
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         1            AWB has always acknowledged that it would

         2            assist in this debt recovery process.  This

         3            issue has been raised by AWB personnel with

         4            the Minister of Trade...on a few occasions

         5            since the debt became due on 26 January

         6            2001.  The Minister has always acknowledged

         7            this debt.

         8

         9            AWB has agreed to pay to IGB USD6 per tonne

        10            on approximately 300,000mt under Contract

        11            Number A1111/A1112 as settlement for the

        12            "iron filings" quality issues amounting to

        13            some USD1.8m.  AWB raised the possibility

        14            of settlement of this quality claim by AWB

        15            paying Tigris as settlement of the Iraqi

        16            debt to Tigris.  UN Regulations prohibit

        17            the direct payment of funds to Iraq whilst

        18            Iraq is under UN sanctions.

        19

        20            The IGB has recently invited

        21            representatives from AWB and Tigris to

        22            visit Baghdad to discuss this issue.

        23

        24       So wasn't it apparent, then, as at 16 September, that the

        25       IGB had acknowledged that it was responsible for the US$8m

        26       debt?

        27       A.   I have to say, sir, that this document - I don't think

        28       I was - I know I am copied as a CC, but I don't remember

        29       receiving it at that time, and I have only reviewed it

        30       later.  So it wouldn't have been apparent to me when I was

        31       doing the market brief to WEA, no, sir.

        32

        33       Q.   Why might it be that you would not have seen this

        34       document, Mr Whitwell?

        35       A.   I am new on - I am probably two or three months in to

        36       working with AWB.  I can only assume that I was left off

        37       the document because it was an oversight or something.  It

        38       is - I just don't know, but I don't believe I have seen

        39       this document when it was first issued.

        40

        41       THE COMMISSIONER:   Q.   I am sorry, you are not left on

        42       it; you are on it.

        43       A.   No, but I didn't see it, sir.  I don't think it was

        44       actually delivered to me.

        45

        46       MR AGIUS:   Q.   That would mean that the writer intended

        47       that you saw it but, because you were new on the job, it
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         1       wasn't shown to you.  That really doesn't make a lot of

         2       sense, Mr Whitwell.

         3       A.   All I can say is, sir, that I didn't know about this

         4       document at that time because I was surprised when I saw

         5       the document later, or at least I don't recall seeing it.

         6

         7       Q.   Whether you saw the document or not, to go back to the

         8       factual issue, it is apparent, isn't it, that IGB had

         9       acknowledged the debt of US$8.8m by 16 October 2002?

        10       A.   Sorry, by reading this document?

        11

        12       Q.   Yes.

        13       A.   By reading this document, yes, sir, but, as I say,

        14       I don't think I had read that document, so I hadn't done

        15       that.

        16

        17       Q.   I understand that.  You say you hadn't read it.  It is

        18       also apparent that settlement for the iron filings claim

        19       had been resolved, in the sense that AWB had agreed to pay

        20       something like US$1.8m to settle that claim?

        21       A.   It had been resolved to pay the $1.8m, yes, sir.  The

        22       mode of paying it was still up - still a decision point in

        23       our minds.

        24

        25       Q.   And AWB had raised the possibility of paying that to

        26       Tigris as part of the settlement of the Tigris debt?

        27       A.   Correct, sir.

        28

        29       Q.   Now, were you aware of that as at October 2002?

        30       A.   Yes, sir.

        31

        32       Q.   So you were aware of the settlement of the iron

        33       filings claim and you were aware that AWB had raised the

        34       possibility of settling that claim by paying $1.8m, or

        35       thereabouts, to Tigris?

        36       A.   Yes.  It had been a proposal that we had made to the

        37       IGB to offset the iron filings claim against part of the

        38       Tigris debt, yes, sir.

        39

        40       Q.   Doesn't it follow that you were therefore aware of the

        41       fact of the Tigris debt?

        42       A.   The fact of the Tigris debt, sir?

        43

        44       Q.   Yes.  I mean, the AWB would hardly be proposing to pay

        45       $1.8m to Tigris if at least that amount of money was not

        46       owed by the IGB to Tigris.

        47       A.   Yes.  I was aware that there was a debt that IGB owed
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         1       to Tigris, but the role that AWB had to play in it, as of

         2       the 16th, I think was still to be discussed and agreed.

         3

         4       Q.   But you were aware of a proposal that AWB pay the

         5       $1.8m directly to Tigris?

         6       A.   Yes, sir, rather than pay IGB, yes, sir.

         7

         8       Q.   Doesn't it follow that you would therefore have been

         9       aware that the IGB owed at least $1.8m to Tigris?

        10       A.   Yes, sir.

        11

        12       Q.   So as to whether or not you saw this memo of

        13       16 September 2002, for present purposes that's rather

        14       irrelevant, isn't it, because you were aware of the

        15       substance of it in any event?

        16       A.   The substance - sorry, I am not following you.

        17

        18       Q.   You were aware of the substance of this memo even

        19       though you hadn't seen it?

        20       A.   Well, I was not aware of the acknowledged - "AWB has

        21       always acknowledged that it would assist in the debt

        22       recovery process".  No, I wasn't aware of that.

        23

        24       Q.   With the exception of that statement, is there

        25       anything else in the memo of 16 September that you were not

        26       aware of, in the first six paragraphs?

        27       A.   I don't think I was aware of the details of how the

        28       debt was taken on at that point of time - ie - I mean, I

        29       knew it involved BHP, but I didn't know the name of the

        30       vessel.  As I say, I don't think I was aware at that point

        31       in time, "IGB have acknowledged the outstanding debt who

        32       subsequently have assigned their rights to Tigris

        33       Petroleum".  I don't think I was aware of that.  I don't

        34       think I was aware of what the total debt was - ie, $8.8m -

        35       and I don't think I was aware that it had been raised on a

        36       number of occasions with the Minister of Trade, or that the

        37       minister had always acknowledged the debt.  I was aware of

        38       "AWB has agreed to pay to IGB USD6 per tonne".

        39

        40       Q.   Were you aware that the IGB acknowledged that it owed

        41       Tigris money for an earlier shipment of wheat?

        42       A.   I don't think I became aware of that until the end of

        43       October.

        44

        45       Q.   Well, weren't you aware of that by reading Annalisa

        46       Cattanach's draft of this brief?

        47       A.   I don't think that I read it to that extent that
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         1       I dealt with it, but, yes, sir.  I mean, by reading it you

         2       would think that IGB had agreed that they had a debt with

         3       Tigris Petroleum, yes, sir.

         4

         5       Q.   Well, then, I ask you, why did you form the view that

         6       what we see on page 4 of the Iraqi brief - and we would

         7       need to go back to it - ought not be passed on to the WEA?

         8       By that, I am excluding the reference to the US$480m debt.

         9       A.   Because in my mind, at October 20, sir, I believed

        10       that there were - really the three issues, or the issues

        11       that were unresolved, were the political issue between Iraq

        12       and Australia; our execution issues - ie, the ships on the

        13       water and getting them unloaded smoothly and out, and

        14       I think at that point in time we were also chasing a letter

        15       of credit; and how we were going to manage the war risk, or

        16       the increasing risk of war going forward, and how we were

        17       going to manage the exposure of our contracts.  I didn't

        18       believe the Tigris debt issue to be an issue that was one

        19       that was unresolved or a priority for us.

        20

        21       Q.   I thought the substance of your evidence just a few

        22       minutes ago what that you didn't know how the Tigris issue

        23       had concluded.  Surely you believed it to be unresolved,

        24       did you not?

        25       A.   Yes, but I didn't believe it to be a priority for us -

        26       a clear priority for us.

        27

        28       Q.   Whether it was a priority or not, Mr Herpen, when

        29       setting out what the WEA wanted, had said:

        30

        31            A brief on AWB(I) current state of play

        32            with Iraq.  Ie, what were the recent trade

        33            issues in this market for AWB(I) and how

        34            were these resolved.  What issues in this

        35            market remain unresolved for AWB(I) and

        36            what strategies does AWB(I) have in place

        37            to address these unresolved issues.

        38

        39       Now, one unresolved issue, was it not, Mr Whitwell, was how

        40       the iron filings claim should be paid?

        41       A.   Correct, sir.

        42

        43       Q.   And yet that was one of the issues that you said the

        44       WEA should not be told about?

        45       A.   I don't think I would have said that, sir, but --

        46

        47       Q.   Well, let me read to you what you have said:
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         1

         2            I think we have to separate the issues and

         3            do not feel this issue is in our hands - it

         4            is bound up with the un sanctions and

         5            regime change.  I would suggest it should

         6            not be in this brief...

         7

         8       Doesn't that mean that you are suggesting that the WEA

         9       should not be told about it?

        10       A.   No, sir, because I believe the iron filings was a very

        11       open issue, but we were still working through how we were

        12       going to pay that money.

        13

        14       Q.   And the fact that you were still working through how

        15       you were going to pay that money, doesn't that mean that it

        16       was a matter which related to precisely what the WEA wanted

        17       to know about - what were the recent trade issues in this

        18       market and how were these to be resolved, what issues in

        19       this market remain unresolved for AWBI and what strategies

        20       does AWBI have in place to address these unresolved issues?

        21       A.   Sir, I am - all I can say is that when I am writing a

        22       draft back to Annalisa I don't think the Iraq debt in all

        23       of its entirety is an issue in this sense, and I am just

        24       giving some thoughts and I am saying, "Look, I think this

        25       is an issue that is not something that AWBI can influence

        26       at this present moment in time.  The issues that we can

        27       influence that still remain to be resolved for AWBI as

        28       current trade issues are political tension that was there

        29       between Australia and Iraq, the execution issues, the

        30       ongoing execution issues over the iron filings", and I have

        31       just lumped that in together - plus how we get our ships

        32       discharged smoothly going forward, and, thirdly, I think we

        33       all had a view that war was very likely and how do we

        34       handle that?  That's all I am doing.  I'm not making a

        35       conscious effort to take Tigris out.  I am just saying the

        36       Iraq debt as a whole is not an issue that I believe to be

        37       one that should sit in this section.

        38

        39       Q.   What about the method of repayment of the iron filings

        40       claim?  That was an unresolved trade issue.  Why did you

        41       determine that it should not be part of the brief to the

        42       WEA?

        43       A.   Sir, I'm just giving some advice.  This is the first

        44       WEA brief.  I haven't had a chance - well, I have had a

        45       chance to review, but I would imagine that the iron filings

        46       at some point in time is in there.  If we go back to 2,

        47       "How were these recent trade issues resolved?", I am
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         1       putting in some full details about the iron filings.

         2

         3       Q.   Where?

         4       A.  "Upon receiving notification from the IGB that first

         5       the MV Ethnos was suffering from urea contamination",

         6       on page 2, and that paragraph finishes:

         7

         8            Despite difficult and lengthy communication

         9            procedure the IGB finally proposed a rebate

        10            to solve the iron filings of US$7 per

        11            metric tonne.

        12

        13       Q.   But why do you exclude from the brief the method by

        14       which the AWB was proposing to pay the iron filings rebate?

        15       A.   Because it was not an issue that had been finalised.

        16       So there were a whole range - I think as I discussed in my

        17       evidence last time, there was a whole range of ideas that

        18       we were working through to try to repay this in a way that

        19       was in - you know, in a way that was correct, and we had

        20       not resolved that in our own minds.  We hadn't got

        21       agreement from the IGB either to that methodology.  So that

        22       wasn't something that we could brief the WEA on because it

        23       hadn't happened.

        24

        25       Q.   The WEA was wanting to know what were the unresolved

        26       issues and how you proposed to resolve them, and it seems

        27       plain beyond any doubt, indeed, that the method of

        28       satisfying this iron filings claim was unresolved, and that

        29       you had proposals to satisfy the claim.  Yet the

        30       consequence of your remarks would be that the WEA would not

        31       be told about either of those matters.

        32       A.   Well, it was not my intention, sir, to not tell them

        33       that there was an iron filings claim and that

        34       Andrew Lindberg had gone to Iraq with a delegation to agree

        35       it, because --

        36

        37       Q.   That's not my question, and you know it.  There is no

        38       issue that there was an iron filings claim.  There is no

        39       issue that the WEA was told that there was an iron filings

        40       claim.  There is no issue that the WEA was given to believe

        41       that this matter had been settled with an agreement to make

        42       a payment.  What I am asking you about is why it is that

        43       you formed the view that it should not be told how the

        44       payment was proposed to be made, because that was still

        45       unresolved, and why it is that you resolved that it should

        46       not be told that there was a Tigris debt which was

        47       unresolved in your mind at that time?
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         1       A.   And I am honestly trying to answer it and say to you

         2       that the reason why I put those comments at the bottom

         3       there was because I didn't believe the Iraq debt in its

         4       entirety and all of those issues, and I didn't make the

         5       link at that time that I was asking them to take out the

         6       iron filings.  I was just saying, "Take out this because

         7       this is to do with the Iraq debt, and this is not something

         8       that's going to change until after UN sanctions have been

         9       lifted or there is a regime change".  That is what was the

        10       raison d'etre for me making those comments at the bottom.

        11       It was nothing else.

        12

        13       Q.   How did you draw the conclusion that the settlement of

        14       the iron filings claim and the payment of the Tigris debt

        15       were things that would not change until the sanctions were

        16       lifted and there was a regime change?

        17       A.   As I say, I'm asking her to take out the whole of the

        18       Iraq debt, plus the bullet points underneath, and I'm

        19       giving her a new set of what I believe to be the unresolved

        20       issues.  So I'm just taking out the whole of the first set

        21       and I'm putting in the second set.

        22

        23       Q.   I understand that, but why did you conclude that the

        24       iron filings claim and its resolution and the payment of

        25       the Tigris debt were bound up with UN sanctions and regime

        26       change?

        27       A.   In hindsight, it looks like I should have lifted that

        28       one out, but I am looking through it, I am asked to give

        29       some comments back, and all I know is I didn't make that

        30       link at that point in time, sir.

        31

        32       Q.   Well, what do you say to the suggestion that this was

        33       a deliberate deletion on your part with a view to keeping

        34       from the WEA any knowledge as to how it was proposed that

        35       the AWB might settle the iron filings claim?

        36       A.   I would dispute that, sir.

        37

        38       Q.   What do you say to the suggestion that it was a

        39       deliberate decision not to tell the WEA about the Tigris

        40       debt, and that if you determined not to tell the WEA about

        41       the Tigris debt, you couldn't therefore tell the WEA about

        42       how it was proposed to settle the iron filings claim,

        43       because it involved the Tigris debt?

        44       A.   Again, sir, I would dispute that.  I had no - I was -

        45       I had no problems with the Tigris situation.  I was not led

        46       to believe there were any problems with the Tigris

        47       situation.  My management had sanctioned me later in
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         1       October to go in and discuss it.  So I wouldn't - I can't

         2       understand why I would be deliberately taking it out of the

         3       market brief 15 days earlier.

         4

         5       Q.   Because you didn't want the WEA to know that the AWB

         6       was entering into discussions with the IGB to recoup the

         7       Tigris debt on behalf of Tigris?

         8       A.   No, sir, that's not the reason why I put those

         9       comments in at the bottom.

        10

        11       Q.   You never told the WEA at any time, did you, about the

        12       recoupment of the Tigris debt?

        13       A.   I don't believe I did, sir, but then I wasn't directly

        14       on to the WEA.  I had - the WEA liaison team were handling

        15       the direct contact with the WEA and they were aware of the

        16       issue.

        17

        18       Q.   And you never told the WEA about how it was proposed

        19       to make the iron filings deal good - how it was proposed to

        20       resolve the iron filings claim, did you?

        21       A.   No, sir, but then it hasn't - it still hasn't been

        22       paid, so it has still not been resolved.

        23

        24       Q.   Mr Whitwell, that's a somewhat disingenuous answer, is

        25       it not?

        26       A.   No, sir.  It --

        27

        28       Q.   Weren't you part of the proposed solution which was

        29       signed off on which involved the payment of the iron

        30       filings claim through the inland transport system?

        31       A.   Well, sir, that issue of the iron filings, when I put

        32       that up in the 7 February memo, had a number of different

        33       parts to it which were intended to make sure that we didn't

        34       pay it through the inland transport system.

        35

        36       Q.   That is what the memo proposes, Mr Whitwell --

        37       A.   But it --

        38

        39       Q.   -- that the payment be made through the inland

        40       transport system, as the minister had requested, in

        41       accordance with the advice, which we're not allowed to see,

        42       which is in that document?

        43       A.   Yes --

        44

        45       Q.   Do you agree?

        46       A.   Yes, sir, but it also asks or makes a couple of other

        47       points, which is that we want to tell the government of
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         1       Australia before we are in a position to make our first

         2       inland transport payment of this issue, and that's a very

         3       important part of that memo, because it is saying, "This

         4       has been the last option that has been given to us.  We've

         5       tried exploring every other option.  This is the last one

         6       that we're there, but before we actually go and pay the

         7       iron filings in this way, then we want to talk to the

         8       government of Australia before we do that."

         9

        10       Q.   After the contracts have been approved by the UN?

        11       A.   After the contracts have been approved by the UN but

        12       prior to getting a permission to export from the Australian

        13       Government.

        14

        15       Q.   And after the letters of credit were in place?

        16       A.   After the letters of credit were in place, yes, and

        17       fully workable, but then we still had, as part of the

        18       process, to ask the government to provide us with a

        19       permission to export document that we had to get before we

        20       actually exported from Australia, so what we're trying to

        21       do there, it is a very delicate balance, is we're trying to

        22       make sure that we've got our contract fully operable, but

        23       we're trying to do that in a way that means that we're

        24       still executing vessels from previous contracts, so we

        25       don't want to upset the Iraqis by knocking back what they

        26       believe to be an agreement.  So we're just trying to

        27       balance these issues up and get our ships executed

        28       smoothly, of the preceding contracts, get the LC amended

        29       and operable of the new contract, and then the plan - and

        30       that's why the timing was critical - was to go to the

        31       Australian Government and tell them this.

        32

        33            The other thing that was in our minds at the same time

        34       was that war was very likely, was increasingly likely, and

        35       this was also potentially going to mean that we didn't

        36       actually get around to executing 1670 or 1680 prior to the

        37       war.  So we were hoping that, you know, one or other of

        38       these contingency plans was going to help us not to make

        39       the iron filings payment in that way, and we were - so

        40       there was talking to the Australian Government, there was

        41       the timing issue of the war.  So those were the two

        42       contingency plans that we had.

        43

        44       Q.   Contingency plans which you put in place after you

        45       had agreed with the Iraqis to make the payment through the

        46       inland transport system?

        47       A.   As I say, the --
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         1

         2       Q.   That's a simple question.  It can be answered "yes" or

         3       "no".

         4       A.   Yes.  It is - in January, yes, we had agreed that

         5       the - we had tried every which way not to pay it through

         6       there, but in our own minds we had no intention of paying

         7       it, and I think that's the important thing.

         8

         9       Q.   Why doesn't this memo of February say that in your own

        10       minds you have no intention of paying it?  Why does it say

        11       that you will proceed with the plan up until a point in

        12       time after the letters of credit are in place and only then

        13       approach the government?

        14       A.   It is a memo that's meant to set out a set of points,

        15       and I guess to be discussed at a higher level, and that

        16       discussion - we'd already had that discussion with

        17       Peter Geary about the strategy behind this, and what would

        18       happen is this memo would form the basis of that

        19       discussion, and he was aware and across our strategy to

        20       either let the war intervene in paying the iron filings or

        21       to approach the Australian Government.

        22

        23       Q.   That would be all well and good, Mr Whitwell, if

        24       that's what this document said in terms.  Because if what

        25       you are saying was in fact the strategy, what would be the

        26       need to obtain advice about possible implications for AWB

        27       on a corporate governance basis?  What would be the need to

        28       obtain legal advice on whether or not the payment could be

        29       made through the inland transport system?  If you had

        30       already determined not to make the payment, but simply to

        31       pretend to the Iraqis that you were going to make the

        32       payment, why do we not read that concept spelt out in plain

        33       terms in the document?  Why do we not see there, "Look,

        34       we've told the Iraqis we're going to pay this money, but in

        35       fact we're not going to.  We know the government won't let

        36       us, but we're going to go along with this with the Iraqis

        37       and at the last minute we will tell the Iraqis"?  Why don't

        38       we read that?

        39       A.   As I say, sir, it is setting out - if we're talking

        40       about the 7 February memo here, it is setting out a

        41       series - a recommendation that we got based on legal advice

        42       and talking to the other key stakeholders, but it is also

        43       saying that for that recommendation to go into effect there

        44       are another couple of key actions that need to happen, and

        45       those actions, when read in conjunction, form the strategy

        46       which - yes, it is not an overt statement of that strategy

        47       that you have just outlined, but it is one that will result
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         1       in the same thing.

         2

         3       Q.   I suggest to you that the strategy was somewhat

         4       different.  The strategy is just as it is spelt out in the

         5       document - that having obtained the letters of credit, and

         6       having prior to that obtained the UN approval, the strategy

         7       was to go to the Australian Government at the very end of

         8       the day and to try to pressure the Australian Government to

         9       give you the export certificates in any event?

        10       A.   No, sir.

        11

        12       Q.   And to say to the Australian Government, "If you don't

        13       give us the export certificates you will bring the whole

        14       system down"?

        15       A.   No, sir.  I think the term that we were hoping to get,

        16       if the government turned around and said, "We refuse to

        17       give you the permission to export", then that was actually

        18       going to be a prohibition of the contract, that would

        19       frustrate the contract, and we would have to go back to the

        20       Iraqis and say, "This is the situation.  The payment method

        21       that you are suggesting is not going to allow us to execute

        22       this contract."  And so we were going to have to force

        23       their hand.  But we wanted to do that in a way that meant

        24       we had our letters of credit in, and in a way, timing wise,

        25       that did not have a negative effect on the shipments of the

        26       previous contract, because if we went too early and said to

        27       the Iraqis, "Look, we can't pay it in the way that you

        28       think we're paying it", they would have again probably gone

        29       back and instituted another iron filings claim on our

        30       vessels or done something else to the vessels that were in

        31       port.  Our role was to try and actively manage the shipment

        32       program in a way that minimised the risk to those shipment

        33       programs - that shipment program being put under further

        34       false contamination claims.

        35

        36       Q.   Mr Whitwell, I am not suggesting to you that the AWB

        37       did not relent to the pressure from the Iraqis, and I am

        38       not suggesting to you that the AWB did not have some kind

        39       of noble cause in mind.  What I am suggesting to you is

        40       that the AWB's plan, in order to protect its shipments of

        41       wheat to the Iraqis, was to agree to make this payment to

        42       the Iraqis through the inland transport system, and to

        43       attempt at the last moment to pressure the Australian

        44       Government into permitting you to do that.

        45       A.   No, sir.  That wasn't our intention.  We had no

        46       intention of paying that inland transport in that way.

        47
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         1       THE COMMISSIONER:   Q.   Did you intend to go to the

         2       minister and say, "Please do not give us an export permit"?

         3       A.   I think that was certainly part of the plan, in my

         4       mind.

         5

         6       Q.   It doesn't say so.

         7       A.   No, it doesn't, but we expected the Australian

         8       Government not to do it that - not to agree in that way,

         9       and that would have then allowed us - because there is a

        10       face thing with the Iraqis as well; we don't want to go

        11       back and say, "This is us going back on our agreement."  We

        12       want to be able to go back to them and say, "Look, this is

        13       our government saying you can't do it this way.  You have

        14       to go back and we have to agree to another methodology of

        15       payment that is acceptable".  And so we were trying - we

        16       tried every other way to try and pay this in a way that was

        17       correct with sanctions, and this is - this was the only

        18       route that was left to us.  As I say, 95 per cent of our

        19       thinking was that the war was actually going to intervene

        20       and it wasn't actually going to be an issue, but this is

        21       for the 5 per cent chance that the war did not come and we

        22       were going to have to go after that.

        23

        24       Q.   How were those people senior to you reading your

        25       memorandum to know all of that, because none of it is in

        26       the memorandum?

        27       A.   We had discussed it with Michael.  I had discussed it

        28       with a number of other people, that we knew that the war

        29       was likely to intervene, and I think that strategy was

        30       understood by Michael.  I can't say whether it was

        31       understood by others that we had had that discussion with,

        32       but that was certainly at the operations level our feeling.

        33

        34       MR AGIUS:   Q.   How does that strategy sit comfortably

        35       with this statement in the memorandum:

        36

        37            IS&M feel strongly that a failure to repay

        38            the IGB as discussed will lead to serious

        39            consequences for AWB's relationship with

        40            the IGB.  IS&M also believe that failure to

        41            refund this debt in this way would have

        42            serious implications for the execution of

        43            the new contracts.

        44

        45       A.   It is around that face issue, sir, that if we don't be

        46       seen to be trying to execute it in this way, execute the

        47       payment in this way, that there will be problems for our
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         1       existing contracts and problems going forward, because in

         2       our previous meetings with the IGB we had understood from

         3       the minister that it was his understanding that he had

         4       agreed this back in August.

         5

         6       Q.   Is this statement correct or incorrect:

         7

         8            IS&M feel strongly that a failure to repay

         9            the IGB as discussed will lead to serious

        10            consequences for AWB's relationship with

        11            the IGB.

        12

        13       A.   It is correct.

        14

        15       Q.   And:

        16

        17            IS&M also believe that failure to refund

        18            this agreed debt in this way would have

        19            serious implications for the execution of

        20            the new contracts.

        21

        22       A.   That's correct.

        23

        24       Q.   Why do we not read anywhere in this document any part

        25       of the strategy which relates to what you have said today -

        26       that is, that you expected that the Australian Government

        27       would not agree to this and then you could go back to the

        28       Iraqis and try to renegotiate the methods of payment?  Why

        29       do we not read that in the memo?

        30       A.   Because I guess the memo is meant to set out the

        31       recommendation and the action points and the discussion

        32       that is around it is that discussion which we would have

        33       had, which you and I are having right now.

        34

        35       Q.   What we do read in the memo is, "Given that it is

        36       unlikely to happen until after a war with Iraq, it may

        37       allow us a further chance of renegotiation with a new

        38       regime", but we see nothing in the memo about going back to

        39       the Iraqis after the Australian Government had refused your

        40       request.

        41       A.   As I say, sir, when we were writing this memo,

        42       95 per cent probability - we were in early February, we

        43       thought there was a 95 per cent probability that the war

        44       was going to happen in March.  We had been reading the

        45       newspapers.  We had been seeing all of the signs, the troop

        46       build-ups, and so on and so forth.  There was some

        47       discussion with Canberra over the likelihood of war, and we
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         1       believed that it was a 95 per cent chance.  So the

         2       5 per cent chance that I've been discussing with you just -

         3       it was just that; it was 5 per cent.  So it didn't warrant,

         4       in that memo, the main - a line of its own.  It was

         5       95 per cent - we thought the war was going to be the main

         6       reason why we were going to not need to repay the debt in

         7       that way.

         8

         9       Q.   This memo goes on to say this:

        10

        11            AWBI are aware of all the issues laid out

        12            above and in light of the commercial

        13            imperative of the situation agree with the

        14            recommendation as laid out below.  They do,

        15            however, insist that the managing director

        16            is appraised of the situation.

        17

        18       Now, Ms Scales has said that, to the extent to which that

        19       reference to AWBI might be thought to be a reference to

        20       her, it is wrong, because she was not aware of all of the

        21       issues as laid out in the memo, and it was not her view

        22       that, in light of the commercial imperative of the

        23       situation, the recommendation be agreed with, and that she

        24       had not insisted that the managing director be apprised of

        25       the situation.  Where did that information come from,

        26       Mr Whitwell?

        27       A.   I believe it came from David Johnson.

        28

        29       Q.   When you say you believe it came from him --

        30       A.   Well, I have checked my records, and I sent a number

        31       of emails to him asking for his comment on the legal advice

        32       and his comments on what AWBI's position was, and I also

        33       noted from my notes that I was continuing to chase him on a

        34       daily basis for his response up until about 4 February,

        35       where he tells me he is coming back with it, and so I can

        36       only presume that he actually came back to me in a verbal

        37       way, because I haven't been able to find an email from him,

        38       but I believe that it was a discussion that I would have

        39       with him, because I wouldn't have put it in there

        40       otherwise.

        41

        42       Q.   And there is no document recording AWBI's awareness of

        43       all the issues and their agreement with the recommendation

        44       and their insistence that the managing director be apprised

        45       of the situation?

        46       A.   Well, I passed on the legal advice to him, and I did

        47       have a discussion with him, but, as you say, there is no
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         1       document formally coming back to me, no, sir, that I have

         2       found - no.

         3

         4       THE COMMISSIONER:   Q.   Mr Whitwell, I'm just having a

         5       little difficulty.  The substance of your evidence this

         6       morning is that you really didn't want to make this payment

         7       in the manner which had been agreed - namely, through the

         8       payments system.

         9       A.   Through the inland transport system.

        10

        11       Q.   The inland transport system?

        12       A.   Yes, sir.

        13

        14       Q.   Why not?

        15       A.   Because I knew that that payment through the inland

        16       transport - paying Alia through the inland transport for

        17       something that was not inland transport was not UN

        18       approved.  So I differentiated the two out.  When this

        19       issue was first brought back to us in September,

        20       or August/September 2002, and Michael sat down and said,

        21       "Look, this is the method that they are suggesting to us",

        22       Dom said, "Well, that's going to be a problem, because this

        23       is not UN approved.  Making a payment in this way is not UN

        24       approved."

        25

        26       Q.   Well, that means that the memorandum of February set

        27       up a structure which, in its terms, says, "Let us do

        28       something which we know to be illegal".  What you are now

        29       saying to me, as I understand it, is, "Yes, but we didn't

        30       really intend to carry out that structure."  If that is the

        31       case, why didn't you just go to the Australian Government

        32       and say, "They have asked us to do something illegal.  We

        33       don't want to do something illegal.  Would you please not

        34       give us permission to export"?

        35       A.   It's what it is saying, but it is saying that there

        36       are a number of --

        37

        38       Q.   It doesn't say anything of the sort.

        39       A.   It is saying that the timing area is crucial, because

        40       we've got the current exposure on the water.  So we can't

        41       just go and tell them at any particular point in time,

        42       because if we do that then we're going to endanger the

        43       ships that are on the water and unloading in Umm Qasr.  And

        44       similarly, we've got a new contract where we're trying to

        45       get a letter of credit in and make it operable - ie, we

        46       need amendments from the Iraqis and we need their consent

        47       to give us new amendments.  I think there were
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         1       12 amendments on the letter of credit.  So those two issues

         2       mean that we can't go at any point in time to the

         3       government of Australia.  We have to wait for our shipment

         4       program to finish on the previous contract and we need the

         5       amendments in so we're in a position to ship against the

         6       new contract before we then go to the Australian

         7       Government, because otherwise the Iraqis will take a view,

         8       "You've broken an agreement".  And we needed the Australian

         9       Government to help us go back - and this is part of my

        10       thinking is that we need the Australian Government to go

        11       back to the Iraqis and say, "No, we can't do it this way;

        12       we'll have to find another way of doing it".  But the

        13       95 per cent of how we thought we were going to get out of

        14       paying the iron filings in this way was that we thought war

        15       was going to intervene before we started the new contract.

        16       So it was a very small part of our overall sort of tactics

        17       for managing this iron filings claim.

        18

        19       MR AGIUS:   Q.   Mr Whitwell, it would have been a simple

        20       matter to put into that document, without the need to speak

        21       of all the issues that are laid out there, a recognition

        22       that payment for the iron filings claim would have been

        23       outside the sanctions and that there was no intention to

        24       make that payment.  But there was an intention to deceive

        25       the Iraqis into believing that such a payment would be

        26       made, and that was what was proposed to be done?

        27       A.   We weren't saying we weren't going to pay the Iraqis,

        28       sir; we were saying we weren't - what we are saying is we

        29       don't want to pay them in this way and this is the

        30       methodology that we're putting in place for it.  But, yes,

        31       in hindsight, I could have been a lot more clear and open

        32       in the drafting of the memo, but I was speaking to Michael

        33       and we were drafting it together, and, as I say, this is an

        34       issue that had been at the forefront of our minds for a

        35       while, and so there had been a discussion around the desk

        36       on this issue, and it had formed in our minds that, "Look,

        37       the war is more than likely, most likely, most probably

        38       going to intervene before we're actually at a stage where

        39       we actually have to start enacting this contract".  And so

        40       in that sense, you know, the discussion didn't go that much

        41       further.

        42

        43       Q.   You see, I suggest to you that as early as the time

        44       when you were making comments about the October 2002 brief

        45       that was being prepared for the WEA you, perhaps on behalf

        46       of others, were formulating a plan which you knew to be

        47       outside UN sanctions, and that's why it was that you had
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         1       that material excluded from the WEA brief that was prepared

         2       in October 2002?

         3       A.   That's simply not the case, sir.

         4

         5       Q.   In her evidence before this inquiry, Ms Armstrong has

         6       said that on 18 March 2004 she had a conversation with you

         7       in which you said words to the following effect - and

         8       perhaps I will have this brought up; it is exhibit 600,

         9       DFT.0013.0003 at 0006.  In paragraph 21 you will see that

        10       she has set out what she says was a conversation which she

        11       had with you.  I invite you to read the whole of

        12       paragraph 21 and in part the second-last subparagraph:

        13

        14            AWB paid the Jordanian trucking company.

        15            The Jordanian trucking company might have

        16            made payments to the Iraqis of their own

        17            volition.

        18

        19       Did you say that to Ms Armstrong?

        20       A.   I don't believe so, sir, no.

        21

        22       Q.   Did you say words to that effect?

        23       A.   I don't believe so, sir, no.

        24

        25       Q.   Was it your belief, in March of 2004, that the

        26       Jordanian trucking company may have made payments to the

        27       Iraqis of its own volition?

        28       A.   My belief at that stage was that AWB had paid Alia for

        29       inland transport, and the inland transport - from my

        30       understanding, they could pay the Ministry of Transport,

        31       the Iraq Ministry of Transport, and that that was all UN

        32       approved.  So I would have told her that, you know,

        33       payments could happen to the Ministry of Transport.

        34

        35       THE COMMISSIONER:   Q.   Why would they pay the Ministry of

        36       Transport if Alia was doing the trucking?

        37       A.   Because back in 2002, when we were - when I came in,

        38       there was this market brief that said this was the

        39       situation, and it made sense to me that there was some

        40       subcontracting that would have to happen inside Iraq.

        41

        42            Also, I would say that by this stage I have also

        43       entered into the renegotiations with WFP, in September,

        44       where they have, in their fax, also mentioned that ISCWT

        45       were doing the inland transport - were part of the inland

        46       transportation side of things.  So this seemed to marry up

        47       with my understanding that payments could be made to the
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         1       Ministry of Transport and it was UN approved.  So that's

         2       sort of - that's my view on that.

         3

         4       MR AGIUS:   Q.   So that statement by Ms Armstrong

         5       coincides with your knowledge at the time, does it - that

         6       AWB paid a Jordanian trucking company, and that that

         7       company might have made payments to the Iraqis?

         8       A.   I think "could have paid" would be more my belief at

         9       that point in time.

        10

        11       Q.   So that does coincide with your belief, that payments

        12       could have been made by Alia to the Iraqis?

        13       A.   Yeah, that's what I understood, that the inland - for

        14       the inland transport, and that it was UN approved.  Yes.

        15

        16       Q.   What was the basis of your understanding that payment

        17       by Alia to the Iraqis was UN approved?

        18       A.   Well, when I had first come into the company, I had

        19       read the market brief, and payments were made to Alia in a

        20       very open and transparent way.  They were signed off as

        21       inland transport payments, and my management had approved

        22       them and saw the payments to Alia as approved and UN

        23       approved.  Coming in to AWB, I was impressed with their

        24       policies and procedures.  They seemed to be a very strict

        25       company for looking through those issues and I took comfort

        26       from that.

        27

        28       Q.   What was the basis for your belief that payment by

        29       Alia to the Iraqis - not payment by AWB to Alia - was UN

        30       approved?

        31       A.   It was the market brief that I had read when I first

        32       came in, in 2002.

        33

        34       Q.   Ms Armstrong went on to say:

        35

        36            AWB advised DFAT of the arrangement with

        37            the Jordanian trucking company in 2000.

        38

        39       Did you say that to Ms Armstrong?

        40       A.   Sir, I have no notes or recollection of this

        41       conversation, but the fact that AWB had written to DFAT in

        42       2000 - I don't know when I became aware of that fact, but

        43       I believe that I would have done by the time that this

        44       conversation was had.

        45

        46       Q.   The letter from AWB to DFAT in October 2000, which was

        47       responded to on 2 November 2000, does not advise DFAT of
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         1       any existing arrangement with any Jordanian trucking

         2       company.  It speaks of a proposal which Mr Stott has told

         3       us he never thereafter undertook.  What was the source of

         4       your knowledge that AWB had advised DFAT of an arrangement

         5       with the Jordanian trucking company?

         6       A.   I can't remember, but it was just we were on the desk

         7       and somebody may - I can't recall who said to me, but

         8       somebody said to me, "Look" - you know, "We sent a letter

         9       to DFAT on this issue in 2000 and they agreed it", and

        10       I didn't take it any further than that.

        11

        12       Q.   And you can't remember who told you that?

        13       A.   No.

        14

        15       Q.   Ms Armstrong says that in relation to the 10 per cent

        16       reduction you said words to her to the effect, "We only had

        17       to agree to a nominal reduction.  We agreed to it but very

        18       reluctantly."  Is that the substance of anything that you

        19       have said to Ms Armstrong on the question of the

        20       10 per cent reduction?

        21       A.   I don't believe so, sir.

        22

        23       Q.   What do you say you said to Ms Armstrong on that

        24       topic?

        25       A.   Well, again, I have no notes or - and I have reviewed

        26       it - and no recollection of that.  The only thing that I

        27       can suggest which might assist is that there may be a

        28       misunderstanding in what Ms Armstrong asked me and the

        29       answer that I gave her, which is in relation to what effect

        30       the renegotiations had on the final FOB price of our

        31       contract, which is - the FOB price of the contract is that

        32       part which goes back to the growers, so it is our essential

        33       price to defend, and after the renegotiations, because of

        34       some FX differences, because of some active management and

        35       some cost management, we had managed to get to a stage

        36       where worst-case budget the FOB price, even after the

        37       10 per cent reduction, was only 1 or 2 per cent different

        38       from where it had been prior to the negotiations.  So I can

        39       only think that that was the situation.  And that was our

        40       outcome that we were very focused on.

        41

        42       Q.   Because it would not have been accurate to say to

        43       Ms Armstrong that you had only agreed to a nominal

        44       reduction?

        45       A.   Correct, sir.

        46

        47       Q.   Because you had accepted the 10 per cent reduction,
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         1       had you not?

         2       A.   Correct, sir.

         3

         4       Q.   But then you argued, having accepted the 10 per cent

         5       reduction, for extra charges to be taken account of and to

         6       be included in the contract price?

         7       A.   Yes, sir.

         8

         9       Q.   At the time that you accepted the 10 per cent

        10       reduction, you were aware, were you, that the Iraqis had

        11       sought a 10 per cent increase in the contract price for

        12       the December 2002 contracts?

        13       A.   I was aware that --

        14

        15       Q.   I withdraw that - for the December 2000 contracts?

        16       A.   December 2000?

        17

        18       Q.   Yes.

        19       A.   I don't think I made that link.

        20

        21       Q.   I am sorry?

        22       A.   I don't think I made that link.  I was aware --

        23

        24       Q.   Were you aware that the Iraqis had at some time

        25       requested a 10 per cent increase in the contract price?

        26       A.   I was aware that there was a 10 per cent component to

        27       the inland transport payment, and I had been involved in

        28       the negotiations of 1670 and 1680, and I was aware that

        29       that component was UN approved and sanctioned by my

        30       management.  That's what I was aware of.

        31

        32       Q.   You were aware that there was an inland transport fee

        33       and that at some time the Iraqis had asked for an

        34       additional 10 per cent, being 10 per cent of the contract

        35       price, to be added to the inland transport fee and to be

        36       paid in the same way?

        37       A.   As I said, sir, I was aware that when I - I was aware

        38       of the contracts 1670, 1680 having a 10 per cent component

        39       added in to the inland transport fee.  That's what I was

        40       aware of.

        41

        42       Q.   As well as a US$25 transport fee?

        43       A.   I think it was $26 or $28, yes.

        44

        45       Q.   So you were aware of the two components?

        46       A.   I was aware of the two components.

        47
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         1       Q.   The $25, $26, $28 component?

         2       A.   Yes, sir.

         3

         4       Q.   And the 10 per cent over the whole value of the

         5       contract?

         6       A.   Yes - on the FIT value, yes.

         7

         8       Q.   And you were aware, then, that something approaching

         9       $50 per tonne had been added in to the contract at the

        10       Iraqis' insistence?

        11       A.   That it had been agreed with the Iraqis, yes, sir.

        12

        13       Q.   So you would therefore have been aware that if you

        14       agreed to a reduction of 10 per cent in the original

        15       contract price you still had a component in those contracts

        16       of somewhere between US$25 and US$28 to cover inland

        17       transport?

        18       A.   To cover inland transport and port fees, and so on and

        19       so forth, yes, sir.

        20

        21       Q.   Well, what else was included in the inland transport

        22       fee of nearly US$50 that you had negotiated in December

        23       2002?

        24       A.   Well, I understood it to be an inland transport fee,

        25       and I understood that the mechanism for getting to the $50

        26       was set out, and, as I said, it was something that I was

        27       shown by Dom Hogan and I was told that this was a process

        28       that had been agreed and had been used on previous

        29       contracts and I was just inheriting that process.

        30

        31       Q.   I understand that, but what else did you understand to

        32       be included in that fee?

        33       A.   I understood that it involved the vessel coming in, so

        34       the port disbursement accounts.

        35

        36       Q.   Is that 50 cents per tonne?

        37       A.   Sorry?

        38

        39       Q.   50 cents?

        40       A.   No, port disbursements could typically be, (a), the

        41       port fees, (b), the stevedoring charges; the general

        42       charges involved with discharging a vessel at the port.

        43       I understood it to be then taking the trucks, putting the

        44       wheat on to the trucks, and those trucks moving to the 18

        45       governorates.  That's what I understood it to be.

        46

        47       Q.   When you came to renegotiate those contracts, you
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         1       renegotiated the inland transport fees with Alia, did you

         2       not?

         3       A.   Yes, sir.

         4

         5       Q.   Can you recall what it was that you agreed with Alia

         6       would be an appropriate amount to include in the

         7       renegotiated contracts for inland transport to all

         8       governorates?

         9       A.   I think, from memory, it was about $20 for the inland

        10       transport component, but the port fee component was still

        11       unfixed, and I think at that point in time SSA were

        12       charging I think around about $14 a tonne.

        13

        14       Q.   Can I show you a document.  Can we bring up, please,

        15       AWB.0405.0012.  This is a document we received late on

        16       Friday, so I am sorry you haven't had earlier notice of it,

        17       Mr Whitwell.  I think we received it after 7.30 on Friday -

        18       before 7.30.  Anyway, this is dated 1 February 2004, to

        19       your attention.  It appears to be a communication from

        20       Othman al-Absi - could we just go to the next page to

        21       confirm that - who was the general manager of Alia.  If we

        22       go back to the first page, having wished you good day, he

        23       went on to say:

        24

        25            It is to our great pleasure to continue

        26            cooperating with your esteemed company by

        27            continuing transporting Australian Wheat

        28            from Umm Qasr to Iraqi Governorates.

        29

        30       Transport charges 16.50, port charges 30 cents, fees for

        31       entrance of the port plus scale - whatever that means - and

        32       "Equt of the port" $1 per metric tonne, discharge fees $3

        33       per metric tonne, total $20 per metric tonne.  That was

        34       still less than the $25 to $28 inland transport fee before

        35       considerations of the 10 per cent, was it not?

        36       A.   Yes.  I think I remember this document.  I think it is

        37       dated - from memory of the issues, I think it is dated

        38       wrong.  He has put the wrong date on it.  I think it is

        39       2005, not 2004, because I remember the issue in question,

        40       and it is relating to a 2005 issue, not a 2004 one.  But,

        41       yes, I mean, we're now in a situation where, you know,

        42       we're not a price taker, we've got competition in the

        43       market, and AWB were a very big player in Iraq after the

        44       war.  We had a number of contracts to execute, and we were

        45       driving a very hard bargain to move our wheat.

        46

        47       Q.   So you were able to agree to an inland transport fee



            .3/4/06 (58)               5826     C S WHITWELL (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       which included port charges and discharge fees of US$20.80

         2       per metric tonne, which is up to $8 less than you factored

         3       into the contracts in December 2002, without having regard

         4       to the 10 per cent uplift?

         5       A.   This is 2005, two years afterwards, but, yes.  I mean,

         6       we negotiated - we keep - we had to actively manage our

         7       costs so we kept on trying to drive them down.  Yes.

         8

         9       Q.   What do you say was the figure in 2004?

        10       A.   Well, I think when - if you are asking about the

        11       renegotiation in September, I think the initial figure was

        12       $20 plus $14, was I think what we initially agreed with

        13       them, but we - again, we're trying to actively manage it

        14       down and I think it ended up being a lot lower than that by

        15       the end of the contract.  But I can't remember the exact

        16       figures.

        17

        18       Q.   Was it $15.70?

        19       A.   Again, I can't remember the exact figures, but I know

        20       it was a figure pretty close to this one.

        21

        22       Q.   Pretty close to US$20?

        23       A.   Mmm.

        24

        25       MR AGIUS:   I tender the two-page letter from Mr al-Absi to

        26       Mr Whitwell, which is dated 1 February 2004, and which the

        27       witness says ought to be dated 1 February 2005.

        28

        29       EXHIBIT #708 TWO-PAGE LETTER FROM MR AL-ABSI TO

        30       MR WHITWELL, DATED 1/2/2004

        31

        32       MR AGIUS:   Q.   Mr Whitwell, I can't help you with the

        33       date, because we did not receive this document in any

        34       context which would identify it as being a 2005, as opposed

        35       to a 2004, document.

        36       A.   There are some issues in there that make me think it

        37       is 2005.  To assist, I just know that there were some

        38       discussions with Alia about providing some assistance in

        39       the port at that time, and that 2.6 million metric tonne

        40       issue was 2005.

        41

        42       Q.   Mr Whitwell, if you were aware that AWB had paid a

        43       10 per cent uplift in relation to its contracts for wheat,

        44       why did you not make an entry on the Blake Puckett

        45       memorandum in relation to that paragraph which dealt with

        46       the 10 per cent uplift in prices?

        47       A.   Sir, I didn't make the connection, and also, as
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         1       I say - I think I said in my previous evidence, I was very

         2       busy and I skirted through the issues that I wanted to

         3       focus on, which was reprioritising the contracts, and, you

         4       know, I should have gone back to the document to review it

         5       after that, but I haven't been able to find in my reviews

         6       any further documentation that I gave to it.

         7

         8       THE COMMISSIONER:   Q.   Would you mind having a look,

         9       please, at paragraph 17 of Ms Armstrong's affidavit -

        10       DFT.0013.0005.  Would you just read paragraph 17.

        11       A.   Yes, sir.

        12

        13       Q.   Did you have such a conversation with Ms Armstrong?

        14       A.   Again, sir, I don't have any notes of the

        15       conversation, and it seems a little bit confused to me, the

        16       substance of what is being said there.  We wouldn't pass

        17       risk premiums and freight premiums on to the growers, it is

        18       just not a way that it would work.  As I say, we had agreed

        19       to the 10 per cent reduction in contract price, and it

        20       was - I don't believe that I would have denied it, because

        21       it was very - it was openly available.  All Zena had to do

        22       was ask WFP or CPA and they would have told them that, yes,

        23       AWB had agreed to the contract price reduction.

        24

        25       Q.   But then sought to offset the 10 per cent by increased

        26       charges?

        27       A.   We did try, but they rejected us.

        28

        29       Q.   Did you tell Ms Armstrong that AWB had not paid any

        30       kickbacks?

        31       A.   Yes, I - well, I can't remember whether I did on that

        32       occasion.  If she had asked me - and I don't recall her

        33       asking me it - I would have rejected it.

        34

        35       Q.   Why was that, if you knew you had paid a 10 per cent

        36       surcharge?

        37       A.   Because at the time that we were - at the time this is

        38       I firmly believed it to be a UN-approved methodology for

        39       working out the inland transport payment, and I certainly

        40       didn't characterise it as a kickback.

        41

        42       MR AGIUS:   Q.   Could we bring up, please, AWB.0400.0418.

        43       This is two emails passing between yourself and Mr Hockey

        44       of 7 October 2003.  This would be two or three weeks before

        45       the conversation that the Commissioner has just taken you

        46       to with Ms Armstrong.  You will see that you commence by

        47       writing to Mr Hockey.  I will leave you to read the email
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         1       at the bottom of the page yourself.

         2       A.   Yes, sir.

         3

         4       Q.   You will see Mr Hockey's email to you:

         5

         6            RE the bath --

         7

         8       that's the bath you referred to taking on renegotiation --

         9

        10            suggest you try again only if on safe

        11            ground re 10%.

        12

        13       What did you take that to be a reference to?

        14       A.   Sorry, where is that, sir?

        15

        16       Q.   It is in the second sentence of Mr Hockey's email to

        17       you.  At the top of the page he says:

        18

        19            I can't yet contact the silo director (or

        20            anyone else in MOT it seems ---) but will

        21            continue trying.

        22            RE the bath --

        23

        24       that's a reference to your email --

        25

        26            suggest you try again only if on safe

        27            ground re 10%.

        28

        29       What did you take the reference to --

        30       A.   I am just - this is the first time I have seen this

        31       document, so I am just trying to review it to give you a

        32       context.

        33

        34       Q.   We received it on Friday.

        35       A.   Yes.  I can remember when the UN approached us on

        36       11 September and said, "You've got to take a 10 per cent

        37       reduction", that I was not very happy with the thought of

        38       just a unilateral deduction in fees, or in the contract

        39       price, and I actually took or asked for legal advice on

        40       whether we could actually agree to a 10 per cent - whether

        41       it was all right for the UN to agree to a 10 per cent

        42       reduction, and I had got the advice that effectively we

        43       weren't --

        44

        45       Q.   I don't think you will be permitted to tell us what

        46       the advice was, Mr Whitwell.

        47       A.   Anyway, the discussions had gone on with WFP and they
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         1       had become effectively a fait accompli by the WFP, that

         2       they were saying to us, "You have to take this reduction,

         3       otherwise your contracts are not going to be

         4       reprioritised".  My point - and I strenuously said to them

         5       at the time - was that this was unfair and, as far as I was

         6       concerned, you know, we were only doing it under

         7       sufferance.  I may have suggested that to Darryl, and he is

         8       just saying, you know, "Suggest you try again only if on

         9       safe ground".  So he is saying, "Look, you know, you can

        10       have another go at trying to get the 10 per cent back into

        11       the contract".

        12

        13       Q.   What's the "safe ground"?

        14       A.   Well, I presume he is referring to the fact that CPA

        15       and WFP and the Iraqis had done an assessment of all the

        16       contracts.

        17

        18       Q.   But you had already agreed to the 10 per cent

        19       reduction by 7 October 2003?

        20       A.   That's right, but it doesn't mean that I wasn't upset

        21       at it, but, you know, that's just - that's a comment to

        22       Darryl after the event.  We didn't manage to speak every

        23       day, and he may have been coming back to me a while after

        24       that.

        25

        26       Q.   But what did you take the words "only if on safe

        27       ground regarding 10%" to mean?

        28       A.   Well, I had been told that they had taken this

        29       10 per cent off after discussions with the Iraqis, so

        30       I probably read through it and said, you know, I believed

        31       AWB weren't in that group of people that - and I can't

        32       remember thinking that I thought back to the Puckett memo;

        33       in fact, I probably didn't - I just remember - would

        34       probably remember thinking, "Well, AWB aren't in that group

        35       of people that he is talking about in allegations of

        36       10 per cent."

        37

        38       Q.   Can we go to exhibit 321 --

        39

        40       THE COMMISSIONER:   Are you tendering this?

        41

        42       MR AGIUS:   Yes.  I should tender that page -

        43       AWB.0400.0418.

        44

        45       EXHIBIT #709 PAGE OF EMAILS BARCODED AWB.0400.0418

        46

        47       MR AGIUS:   Q.   If we go to exhibit 321, AWB.0060.0317-R,
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         1       this is your response to the World Food Programme on

         2       16 September 2003 regarding 1670.  If we go to the second

         3       page, 0318-R, you deal at point 3 with reduction by

         4       10 per cent of contract value.  In part you say:

         5

         6            Whilst we would stress that this is

         7            extremely abnormal to consider such an

         8            arbitrary reduction in contract price we

         9            assume that this has been made as a request

        10            by the Iraqi Grain Board in consultation

        11            with the CPA and that this reduction is

        12            associated in some way with a re-evaluation

        13            of inland transport and After Sales costs.

        14            As such we agree to the reduction...

        15

        16       Or the proviso which is set out.  Your mind turned, when

        17       you saw of the request for reduction of 10 per cent, to

        18       inland transport and aftersales costs?

        19       A.   I think I had had a couple of conversations with

        20       Henrik and Didier, and they had mentioned this to me, so it

        21       wasn't something that I was led to on my own; it was

        22       something that they had mentioned to me in discussions.

        23       Because I can remember phoning them and saying "Well, look,

        24       this is" - as I said, "This request by you that the only

        25       way we get this contract reprioritised is if we take a

        26       10 per cent reduction just seems unilateral," we didn't

        27       want to set - I didn't want to set a precedent of just

        28       agreeing to 10 per cent reductions.  It is not a commercial

        29       thing you should do.  So, you know, I am saying to them,

        30       "Look, if this is the only way that we can get our

        31       contracts reprioritised, then we will do it, but I am not

        32       very happy about it," and they had mentioned to me -

        33       I presume by this stage they had mentioned to me that the

        34       reason for the 10 per cent was the aftersales and inland

        35       transport.  So they went on to clarify the 11 September

        36       fax.

        37

        38       Q.   So the aftersales costs, then, did it strike a note

        39       with you back to the Captain Puckett memorandum?

        40       A.   My understanding of aftersales costs was the 50 cents

        41       a tonne that AWB put into its costing.

        42

        43       Q.   But these people from the World Food Programme weren't

        44       talking about that 50 cents a tonne, were they --

        45       A.   In hindsight, no.

        46

        47       Q.   -- in connection with the 10 per cent?
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         1       A.   In hindsight, no, but I'm not - I can't - three years

         2       after the event I can't say that I just didn't take on the

         3       discussion points that we had had in the conversation and

         4       just put it in a fax back to them.

         5

         6       Q.   They didn't know there was 50 cents a tonne aftersales

         7       costs that you had factored into the prices, did they?

         8       A.   That's exactly right, sir, but I didn't - that's what

         9       I was trying to explain.  What aftersales costs meant to me

        10       was the 50 cents a tonne that AWB put into its budget and

        11       we paid for training and equipment.  It didn't mean

        12       anything else.  I didn't associate it with anything else.

        13

        14       Q.   But you clearly are associating it with the

        15       10 per cent in this paragraph, aren't you?

        16       A.   No.  As far as I saw the 10 per cent, sir, it was part

        17       of the inland transport payment, and --

        18

        19       Q.   But why do you say "is associated in some way with a

        20       re-evaluation of inland transport and After Sales costs"?

        21       A.   As I say, sir, I can only say that I may have taken on

        22       part of the conversations that we had had on the telephone,

        23       and I can't give any more explanation than that.

        24

        25       Q.   Well, when you had these conversations on the

        26       telephone, if these men referred to aftersales costs in

        27       association with the 10 per cent reduction, didn't you

        28       think of the Captain Puckett memorandum then?

        29       A.   I can't - I honestly can't recall making that link.

        30

        31       Q.   But you refer to the CPA in this paragraph.

        32       A.   That's right.  That's what I had understood it to be

        33       the case.  I mean, I was in discussions - I was also

        34       speaking to Michael as well, and he was saying to me,

        35       "Look, all the contracts across the board - there is no

        36       distinction in the contracts.  You have to take 10 per cent

        37       off.  There is no wriggle room on this.  You have to take

        38       10 per cent off, and it is a commercial decision that you

        39       will have to take, or AWB will have to take, and if you

        40       decide that you are not prepared to take 10 per cent off,

        41       then the contract will not be reprioritised".

        42

        43       Q.   That's not an answer to my question, Mr Whitwell.

        44       A.   Sorry, sir.

        45

        46       Q.   You refer to this CPA in this paragraph, so isn't that

        47       a reference to Captain Puckett?
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         1       A.   Not that I would make a link, sir.  I think it is in

         2       relation to - could I have a look at the 11 September fax

         3       from WFP?

         4

         5       Q.   Yes.  Could we bring up, please, AWB.0060.0320.

         6       A.   It says "CPA has provided the following renegotiation

         7       terms for your consideration".  I was speaking to Michael

         8       and others, and they were saying, "Look, we are - you know,

         9       CPA are part of this process".  And I knew 1483, that they

        10       were taking over the whole sort of running of this thing.

        11

        12       Q.   What I am suggesting to you is that you were aware,

        13       when you wrote this fax concerning the reduction of

        14       10 per cent of contract value, that that 10 per cent was

        15       the aftersales service fee or kickback that had been

        16       referred to in Captain Puckett's earlier memorandum?

        17       A.   No, sir.  I thought this 10 per cent was a 10 per cent

        18       reduction that was 10 per cent of the inland transport

        19       component calculation that I believed to be approved by the

        20       UN and had been taken off because the cargo will be

        21       delivered free on truck all governorates because the water

        22       supply company is no longer functional.  So one of the - so

        23       that one of the governmental transport companies in Iraq,

        24       I am reading here the UN are saying is - their

        25       understanding of the pre-war situation was that the inland

        26       transport was being provided in part, or fully, by a

        27       government of Iraq company, is no longer functioning, and

        28       therefore "We want to you go to the private sector to get

        29       this".  That's what I understood by it.

        30

        31       Q.   Why don't you say it?  Is it another occasion of you

        32       thinking something and writing something different?

        33       A.   Sir, it is - I can't give you an explanation for, you

        34       know, how I was writing it three years ago, but I can tell

        35       you what was going through my mind.

        36

        37       MR AGIUS:   Mr Commissioner, we have already tendered a

        38       document as confidential exhibit 99C, which is a fax of

        39       17 September 2003 relating to contract 1670.  We have since

        40       located a near identical fax in relation to contract 1680,

        41       and I would tender it as a confidential exhibit.  It is

        42       also dated 17 September 2003.  Can I perhaps add it to

        43       confidential exhibit 99C?

        44

        45       THE COMMISSIONER:   Yes, very well.

        46

        47
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         1       EXHIBIT #99C ADDITION OF SECOND FAX OF 17/9/2003 RELATING

         2       TO CONTRACT 1680, BARCODED AWB.0060.0098

         3

         4       MR AGIUS:   Q.   Can I bring up, please, another document

         5       we received on Friday - AWB.0405.0048.  I am sorry, we

         6       haven't had a chance to show you this, Mr Whitwell.  Who

         7       was [Name withheld]?

         8       A.[Withheld] is a local Baghdad person who we have employed

         9       for about the last year, year and a half as a liaison

        10       officer in Baghdad for us to help us with some of the

        11       execution issues on our contracts, and going to the IGB

        12       communications are still quite difficult with them, so --

        13

        14       Q.   You had some communications with him about this time.

        15       If we go to the next page, at the bottom of the page you

        16       will see that he had emailed you in November 2005, and if

        17       we go over the page, he sends you what appears to be his

        18       translation --

        19

        20       THE COMMISSIONER:   Do we want to go back a page or forward

        21       a page?

        22

        23       MR AGIUS:   I think that's it, Mr Commissioner.

        24

        25       Q.   He sends you what appears to be his translation of an

        26       article of the Al-Zaman newspaper which speaks of an

        27       investigation by the Australian Government about reports

        28       that Iraq want to suspend - I am just reading his English -

        29       "requesting to buy Australian wheat in the future because

        30       of AWB role to pay bribery to Saddam previous regime".

        31       Then if we come forward, you write to him and thank him for

        32       that information, and if we come forward again, he then

        33       tells you of investigations that he apparently has

        34       undertaken, in the second paragraph, commencing "Today":

        35

        36            Today when I have been in Ferial room --

        37

        38       That's somebody's name --

        39

        40            concerning the 5% certificate she said that

        41            there are new investigation on AWB, I asked

        42            her from where she keep silent and did not

        43            answer me then I wait Ibrahim until the end

        44            of the working hours to see him and I have

        45            only 5 minutes with him and asked him about

        46            this news he said that IGB receive

        47            investigation request from the Australian
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         1            government concerning the AWB if they are

         2            pay any bribery money to past Saddam regime

         3            throw their contract of wheat supply

         4            during --

         5

         6       THE COMMISSIONER:   It probably should read "through".

         7

         8       MR AGIUS:   Q.

         9

        10            ...[through] their contract of wheat supply

        11            during oil for food program [through]

        12            Jordanian transport company as it is come

        13            in what the Chalabi say to USA media,

        14            Khalid he want to answer them but they came

        15            to see Khalel specifically and before they

        16            start there question Khalid and Ferial

        17            prepare some answers to Khalel the answer

        18            was that there are no any type of bribery

        19            but it is only in that time during the past

        20            Saddam regime the government add 10% over

        21            all the contracts for all the companies the

        22            small and the big companies and this 10% it

        23            was consider as administrations and

        24            management and silo maintenance cost also

        25            it was used by the Iraqi government to

        26            cover the salary of the staff and their

        27            mobilisation and also use to do some

        28            developing in the country and buy some

        29            medicine for the Iraqi peoples and they

        30            inform them that this is done in all the

        31            Iraq Ministries and for all the company

        32            doing job with Iraq and this is not secret

        33            and every Iraqi knows about it and we as

        34            IGB has nothing against AWB.

        35

        36       And he goes on to report material that he had learnt of

        37       that morning, if we go over the page:

        38

        39            This morning before I reach IGB the

        40            Secretary said that there are foreigner

        41            delegations with Khalel and Khalid and

        42            Ferial were their and I think that those

        43            delegation was from the Australian Embassy

        44            for the above issues.

        45

        46       May we take it, then, that you accepted that information

        47       from [Name withheld]?
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         1       A.   When you say "accepted", sir, what you do you mean?

         2

         3       Q.   You accepted it as accurate?

         4       A.   It - I mean, certainly it struck - which particular

         5       parts, because there is a lot of different parts to it,

         6       so --

         7

         8       Q.   Well, the portion that commences with:

         9

        10            The answer was that there was no any type

        11            of bribery --

        12

        13       A.   Yes, I would accept that.

        14

        15       Q.   -- down to the bottom of that page?

        16       A.   Yes, I would - can I look back at the page, just to

        17       see if there is any other parts that I wouldn't accept.  So

        18       from "there was no any type of bribery", from that point

        19       down to the bottom?

        20

        21       Q.   Well, I am asking you to accept that?

        22       A.   Well, the part about the adding "10 per cent to

        23       administration management and silo" was something that

        24       I wasn't aware of at that point in time, no.

        25

        26       Q.   Who is Khalel?

        27       A.   Khalel Assi Khadim, who is the Director-General of the

        28       IGB.

        29

        30       Q.   Could you spell that, please?

        31       A.   Khalel as spelt - K-H-A-L-E-L; Assi as in A-S-S-I; and

        32       Khadim - I've seen it spelt a number of different ways, but

        33       K-H-A-D-I-M, or H-I-M.

        34

        35       Q.   And who is Khalid?

        36       A.   Khalid is Khalid al-Obeidy.  He's the Assistant

        37       Director-General of the IGB.

        38

        39       Q.   And who is Ferial?

        40       A.   Ferial is the manager of the import department at IGB.

        41

        42       Q.   So the information being reported by [Name withheld]

        43       comes, so it seems, from those at the top of the IGB?

        44       A.   That's right.

        45

        46       MR AGIUS:   Mr Commissioner, I tender that email train.  It

        47       commences at AWB.0405.0048.
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         1

         2       EXHIBIT #710 EMAIL TRAIN COMMENCING AT AWB.0405.0048

         3

         4       MR AGIUS:   Q.   When you obtained this information, did

         5       you discuss it with anybody?

         6       A.   I remember discussing it with Michael and

         7       Darryl Hockey.  Yes, I mean at that stage we were - you

         8       know, we were - it didn't go much further than that.

         9       I think we might have passed it on to - actually, I don't

        10       recall that we really did very much more with it apart from

        11       said, you know, "That's interesting to know."  But that's

        12       about it, really.

        13

        14       Q.   It was more than interesting to know, even as

        15       at November 2005, wasn't it?

        16       A.   Yes.  It - yes, I mean, it was very - it was very

        17       interesting to know, but I guess - how do I say it?  This

        18       is post-Volcker and Volcker had come out saying a number of

        19       different things and, you know, this was a report from our

        20       liaison officer on confidential conversations with the DG

        21       of the IGB.  So we couldn't really make much noise about

        22       it.

        23

        24       Q.   Did you pass it on to senior executives?

        25       A.   I passed it on to Michael and Darryl.  That's what

        26       I would normally do, given that Michael is my manager.

        27

        28       Q.   Well, [withheld] had copied Mr Long and Mr Hockey into

        29       this email?

        30       A.   Yes.

        31

        32       Q.   Did you pass it on to Mr Lindberg?

        33       A.   I can't recall whether I did or not.  I can't recall.

        34

        35       Q.   Do you see at the top of the very first page, 0048,

        36       Mr Long asked Darryl Hockey:

        37

        38            Please give to Jill as is.

        39

        40       A.   Right.

        41

        42       Q.   Was that a reference to Jill Gillingham?

        43       A.   Yes, it is.

        44

        45       Q.   Do you know why it was that this was being referred to

        46       Ms Gillingham?

        47       A.   No.  I presume because Michael thought that it was
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         1       relevant to the issues that we were facing.

         2

         3       THE COMMISSIONER:   Q.   Project Lilac?

         4       A.   I mean, Jill was involved in that, but I don't -

         5       I presume that's the situation, yes.

         6

         7       MR AGIUS:   Q.   There are just one or two other matters we

         8       will try and deal with before lunch, if we can.  Can we

         9       bring up AWB.0405.0078.  Again, I apologise to you, we

        10       received this on Friday and we haven't had an opportunity

        11       to show it to you.  This is an email from you to Mr Long

        12       and others of 28 May 2003.  It follows on from an earlier

        13       email that we have seen.  I want to go to the second page.

        14

        15       THE COMMISSIONER:   What date is this?

        16

        17       MR AGIUS:   This is 28 May 2003.

        18

        19       Q.   This is after your trip with Mr Edmonds Wilson, and it

        20       follows upon matters which are reported in the Jordan/Iran

        21       trip report, which is confidential exhibit 79C.  If we go

        22       to the second page, which is 0079, you will see a

        23       paragraph which begins, in the third paragraph:

        24

        25            With respect to Jordan part of the trip we

        26            [had] some good meetings with the private

        27            sector...

        28

        29       And if we go down that paragraph a little to the

        30       fourth-last line:

        31

        32            Secondly Alia were very pleased to see us

        33            and have assured us they will do everything

        34            in their power to get back the money

        35            deposited with them?  The Chairman went to

        36            great pains to say this would be a top

        37            priority and that he looked forward to

        38            working with AWB in a post Saddam Iraq.

        39

        40       Your reference to the words "to get back the money

        41       deposited with them" would seem to imply that the money

        42       that was given to Alia was not given to Alia for the

        43       purpose of transport, but was given to Alia as a deposit

        44       for some other use.  What do you say to that?

        45       A.   No, sir.  It is the money - it is the $2.5m.  I think

        46       it is a slightly ironic comment, rather than anything else.

        47
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         1       Q.   Ironic in what sense?

         2       A.   Because, you know, we had passed over the money for

         3       inland transport, and we expected it to be available to be

         4       paid back to us when inland transport wasn't possible on

         5       the Pearl of Fujairah.

         6

         7       Q.   And you found out from Alia that the money had been

         8       paid to the Iraqis?

         9       A.   In advance of any Pearl of Fujairah being - in advance

        10       of the Pearl of Fujairah being discharged, yes, sir.

        11

        12       MR AGIUS:   I tender that chain of emails, commencing at

        13       AWB.0405.0078.

        14

        15       EXHIBIT #711 CHAIN OF EMAILS COMMENCING AT BARCODE

        16       AWB.0405.0078

        17

        18       MR AGIUS:   Q.   Can we bring up, please, another email we

        19       received on Friday - AWB.0405.0132.  You will see if we go

        20       to the bottom of that page there is an email to you from

        21       Mr Hockey, copied to many others, of 18 October 2004.

        22       Mr Hockey writes in the third paragraph:

        23

        24            CW --

        25

        26       which we take to be a reference to yourself --

        27

        28            suggest you deal with Tawfiq through Alia -

        29            they know him very well (49% of Alia owned

        30            by Iraqs Land Transportation Company) and

        31            know how to handle him.

        32

        33       May we take it that you accepted by 18 October 2004 that

        34       49 per cent of Alia was in fact owned by the Iraqi land

        35       transportation company?

        36       A.   I accept that I knew that it was 49 per cent owned by

        37       the government of Iraq, but I didn't know which entity

        38       within the government it was actually owned by.  I thought

        39       it was more general.  I thought it was the Ministry of

        40       Transport, but --

        41

        42       Q.   And from when do you date that knowledge?

        43       A.   I don't recall specifically, but I remember it being

        44       some time in either late 2003 - something like that.

        45

        46       MR AGIUS:   I tender that email train which commences at

        47       AWB.0405.0132.
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         1

         2       EXHIBIT #712 EMAIL TRAIN COMMENCING AT

         3       BARCODE AWB.0405.0132

         4

         5       THE WITNESS:   It might have been a bit earlier than that,

         6       actually.  It might have been sort of mid year 2003 - mid

         7       to late 2003, but I don't remember anything specific.

         8

         9       MR AGIUS:   Q.   We have another email, which appears to be

        10       a communication from Mr Othman al-Absi, which is undated.

        11       Could we bring up AWB.0405.0006.  If we go to the bottom of

        12       that page under "Notes", Mr al-Absi says:

        13

        14            1 here we would like to draw your kind

        15            attention that our company is not one Man

        16            Show; it is an organization (Iraqi

        17            Telecommunications & Transportation

        18            Ministry has 50% of her shares while our

        19            chairman (Hussian Al Khawam who is from the

        20            main investors in Jordan has the other

        21            half)...

        22

        23       We date this as at the end of January 2005, because it

        24       commences with these words:

        25

        26            With reference to our several meetings with

        27            you and IGB which were convened in Cairo

        28            during last week....

        29

        30       And we have a Cairo trip report from you, Mr Whitwell - it

        31       is from you, Mr Hockey and Tarique Mohammad - dated 17 to

        32       24 January 2005, at AWB.0405.0030.  Can we bring that up?

        33       Do you see that Cairo trip report?

        34       A.   Yes, sir.

        35

        36       Q.   Is it likely, then, that the earlier communication

        37       that I showed you from Mr al-Absi dates from the end

        38       of January 2005?

        39       A.   Yes, sir.

        40

        41       MR AGIUS:   Mr Commissioner, I will tender AWB.0405.0006 as

        42       a public exhibit.

        43

        44       EXHIBIT #713 DOCUMENT BARCODED AWB.0405.0006

        45

        46       MR AGIUS:   I will tender the Cairo trip report as a

        47       confidential exhibit.  It is barcoded AWB.0405.0030.
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         1

         2       EXHIBIT #322C CAIRO TRIP REPORT, BARCODED AWB.0405.0030

         3

         4       MR AGIUS:   Q.   Could we bring up, please, AWB.0405.0159.

         5       This is an email train.  In the middle of that page there

         6       is an email from you to Mr Long, copied to Mr Hockey, in

         7       which you say:

         8

         9            I had further discussions with Othman re

        10            ownership by the Iraqi govt.  He has

        11            provided this paperwork provided to the

        12            Ministry of Trade in Jordan that confirms

        13            that Alia is 49% owned by the Ministry of

        14            Transport Iraq.

        15

        16       That is information, we take it, that in fact you obtained

        17       from Mr al-Absi?

        18       A.   Correct.

        19

        20       Q.   And Mr Long asked that it be passed on to Mr Cooper

        21       and Mr Hargreaves?

        22       A.   Correct.

        23

        24       MR AGIUS:   I tender that email train, commencing at

        25       AWB.0405.0159 and going through to 0160.

        26

        27       EXHIBIT #714 EMAIL TRAIN BARCODED AWB.0405.0159-0160

        28

        29       MR AGIUS:   Q.   Aside from passing this information on to

        30       Mr Long, did you pass it on to Mr Cooper and Mr Hargreaves,

        31       as requested?

        32       A.   I would imagine so, yes, sir.

        33

        34       Q.   Did you have any discussions with anybody about it?

        35       A.   I would have had discussions with Michael and Darryl

        36       about it.

        37

        38       Q.   Anybody else?

        39       A.   Not that I can recall.

        40

        41       Q.   Senior executive management?

        42       A.   Not that I can recall.

        43

        44       Q.   There is one other matter, if I could just take a

        45       moment to try to complete you before lunch.  Could we bring

        46       up, please, exhibit 468 - WEA.0002.0193.  This is a record

        47       of a meeting that the WEA had with representatives of AWBI
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         1       on 11 August 2004.  You will see that Mr Sheridan and

         2       Mr Heath attended on behalf of AWBI?

         3       A.   (Witness nods).

         4

         5       Q.   If we go to the third page, WEA.0002.0135, can I ask

         6       you to read paragraphs 12 and 13, which are at the top of

         7       that page.

         8       A.   Yes, sir.

         9

        10       Q.   Mr Sheridan has given evidence, at page 3703, that he

        11       spoke to either you or Mr Long in order to obtain that

        12       information.  Did you provide that information to

        13       Mr Sheridan?

        14       A.   I don't believe so, sir.

        15

        16       Q.   Do you believe that information to be accurate as

        17       at August 2004?

        18       A.   No, I would have to see some of the documentation

        19       again around 17 September.  For the first bullet point --

        20

        21       Q.   Can I tell you that that quoted sentence, "WFP have

        22       been requested by the CPA...to deduct the after sales

        23       service fee of 10 percent on this contract", appears in the

        24       two faxes that we have from the WFP dated 17 September?

        25       A.   Yes.  Well, my point is that that was what was said,

        26       but I wouldn't necessarily agree with it, if you understand

        27       what I mean.

        28

        29       Q.   Yes.  But would you agree that, although the date in

        30       this appears to be wrong, because it refers to 22 November,

        31       you wouldn't dispute that the WFP had been requested by the

        32       CPA to deduct the aftersales service fee of 10 per cent on

        33       each of the December 2002 contracts?

        34       A.   That was the further clarification they gave to us,

        35       that it was in a letter - yes, that was in a letter.  The

        36       "this was the documentation that some media reports claimed

        37       was proof of the 10 per cent kickbacks to the Iraqi

        38       regime".  Again, somebody else is writing this, not me, but

        39       I think probably by then there had been some mention of the

        40       10 per cent.  I think "The letters did not contain any

        41       reference to the rationale for the deductions" - I think

        42       there is some reference to "rationale".

        43

        44       Q.   What about the next paragraph:

        45

        46            AWB(I) explained --

        47
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         1       I am simply asking you to reflect upon whether this was

         2       your state of knowledge as at August 2004 --

         3

         4            that the 10 percent deduction was the

         5            result of a blanket demand from the CPA --

         6

         7       A.   That's correct.

         8

         9       Q.   I am sorry?

        10       A.   That's correct.  That was my understanding, was a

        11       10 per cent blanket demand.

        12

        13       Q.

        14            ...on all contracts for food imports,

        15            including wheat.

        16

        17       A.   That's correct.

        18

        19       Q.

        20            The demand was unrelated to the alleged

        21            claims and was a move by the CPA to gain

        22            credibility from, and show value to, the

        23            Iraqis...

        24

        25       Was that your state of mind?

        26       A.   I have to say that's something a bit new to me, that I

        27       have read and reread through a few times, and I don't think

        28       that's something that I would have said.

        29

        30       Q.  :

        31

        32            AWB(I) considered that:

        33            . there was little choice but to comply, if

        34            the contracts were to be honoured.

        35

        36       A.   Yes.

        37

        38       Q.   That was your state of mind?

        39       A.   Yes.

        40

        41       Q.

        42            there was sufficient risk dividend built

        43            into the contract price to allow for the

        44            deduction without significant detriment to

        45            the National Pool...

        46

        47       A.   I think that's a bit simplistic for the situation, but
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         1       it is not wrong.

         2

         3       Q.

         4            a Russian supplier of food products refused

         5            to meet the demand and was unable to make a

         6            sale to Iraq.

         7

         8       A.   Correct.

         9

        10       Q.   But it is not your belief, is it, that you provided

        11       that information to Mr Sheridan?

        12       A.   I don't believe so.

        13

        14       Q.   Or information of that substance?

        15       A.   Well, as a total - I think post there, in September,

        16       I provided further information to him.

        17

        18       Q.   No, but this is so that he could provide it to the

        19       WEA?

        20       A.   I don't think I was part of the process of providing

        21       that information to the WEA on 11 August.  I did provide

        22       him with an email on or around 11 to 13 September, which

        23       did provide further information to him.

        24

        25       Q.   But it was not your view, was it, that the 10 per cent

        26       deduction was unrelated to the alleged claims - that is,

        27       the claims of kickbacks - and was a move by the CPA to gain

        28       credibility from, and show value to, the Iraqis?

        29       A.   Again, that was not something that I - that's not a

        30       line that I would say that I had formed in my own mind.

        31

        32       Q.   What do you say about Mr Sheridan consulting you so

        33       that he could provide information of this kind to the WEA?

        34       A.   The only thing that I can remember is - and have

        35       reviewed - is him - or being copied in on an email after

        36       this meeting where they asked for further information, and

        37       I gave it to them.

        38

        39       Q.   That was after this meeting --

        40       A.   Yes, after this meeting.

        41

        42       Q.   -- which we have seen and have as an exhibit.

        43       A.   Yes.

        44

        45       MR AGIUS:   Is that a convenient time, Mr Commissioner?

        46

        47       THE COMMISSIONER:   Yes.
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         1

         2       MR AGIUS:   I would ask that we not resume at 2 o'clock.

         3

         4       THE COMMISSIONER:   Have you finished examining this

         5       witness, or not?

         6

         7       MR AGIUS:   Yes, I have.  We have some fresh material in

         8       relation to Mr Hockey which we need some time to read and

         9       digest and we will need at least an extra perhaps up to an

        10       hour to go through it.

        11

        12       THE COMMISSIONER:   Mr Walters, do you wish to ask the

        13       witness any questions?

        14

        15       MR WALTERS:   Not as a result of anything our learned

        16       friend has asked.  It may be that there is something which

        17       arises from somebody else that we would like leave to clear

        18       up, but we don't anticipate that either.

        19

        20       THE COMMISSIONER:   Mr Judd?

        21

        22       MR JUDD:   No, sir.

        23

        24       THE COMMISSIONER:   Does anybody else wish to ask

        25       Mr Whitwell any questions?

        26

        27       MR FORREST:   I have about five or 10 minutes worth,

        28       Commissioner.

        29

        30       THE COMMISSIONER:   We had better come back to deal with

        31       that.  I think we will come back at 2.15, deal with this

        32       witness, and then I will adjourn again.

        33

        34       LUNCHEON ADJOURNMENT

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       <EXAMINATION BY MR FORREST:

         4

         5       MR FORREST:   Q.   Could exhibit 340 - that is,

         6       AWB.0147.0092 - be brought up, please?  Have you got that

         7       on your screen, Mr Whitwell?

         8       A.   Yes.

         9

        10       Q.   This is an email from Nigel Edmonds-Wilson, for whom I

        11       appear, to various people, one of whom is yourself, of

        12       12 December 2002.  Now, I think the evidence is this email

        13       exists in three forms - one dated 13 December, two dated

        14       12 December, one of which has the "Private & Confidential"

        15       header that you can see on the email.

        16       A.   Mmm.

        17

        18       Q.   I firstly want to ask you a couple of questions about

        19       Nigel Edmonds-Wilson.  He was employed, and remains

        20       employed, by the AWB as an account manager?

        21       A.   I think he's team assistant, but, yes, account

        22       manager/team assistant, yes.

        23

        24       Q.   In 2002 he was very much an assistant, rather than a

        25       manager who made decisions for himself?

        26       A.   Correct.

        27

        28       Q.   He was used by members of the ISM team in effect to

        29       perform various administrative tasks, such as draft emails,

        30       file, hard copies of emails, that sort of thing?

        31       A.   Yes.

        32

        33       Q.   This email of 12 December 2002 he would say was

        34       drafted by him at your request and from information that

        35       you had given to him; do you recall that?

        36       A.   I would imagine that to be the case, yes.

        37

        38       Q.   What he would say is that you asked him to prepare it,

        39       he showed it to you before sending it out, the first draft

        40       did not have the "Private & Confidential" header, and it

        41       was added at your request and the distribution list was

        42       also provided by you.  Is that correct, to your knowledge?

        43       A.   I can't recall it.  I can't recall that, but I have no

        44       reason to think that I wouldn't have provided that

        45       direction to him, particularly if I'd have discussed it

        46       with Michael or somebody, or Dom, or somebody else.

        47
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         1       Q.   Certainly this email that he is setting out on

         2       12 December is the sort of email that you would not expect

         3       him to be sending out of his own volition but to be sending

         4       out at the request of either you or another member of the

         5       ISM team?

         6       A.   Correct.

         7

         8       Q.   Thank you.  There's just one other matter.  I wonder

         9       if we could bring up exhibit 322, please; that is,

        10       AWB.0060.0320.  What I'm bringing up, Mr Whitwell, is the

        11       communication from the World Food Programme to you of

        12       11 September 2003.  Do you have that on the screen in front

        13       of you?

        14       A.   Yes, I do, yes.

        15

        16       Q.   Is the handwriting on that document, or some part of

        17       it, yours?

        18       A.   I don't recognise the handwriting as being mine, no.

        19

        20       Q.   Certainly you don't doubt that you received this

        21       document?

        22       A.   No, I received it.

        23

        24       Q.   Can I direct you to the bullet points which were the

        25       CPA renegotiation terms provided by the UN.

        26       A.   Yes.

        27

        28       Q.   Would you just have a quick read over those again,

        29       please?  Have you done that?

        30       A.   Yes.

        31

        32       Q.   At any stage during negotiations, or perhaps, more

        33       correctly, the renegotiations, of the 1670 and 1680

        34       contracts was the 10 per cent reduction linked to the term

        35       "kickbacks"?

        36       A.   No.

        37

        38       Q.   If I can take you to the second bullet point:

        39

        40            Cargo will be delivered at supplier cost,

        41            insurance and freight (CIF), free on trucks

        42            all governorates' warehouses/Iraq.  As the

        43            Water Supply Company is no longer

        44            functional, it will be the supplier's

        45            responsibility to arrange private

        46            transportation from the contract stipulated

        47            Point of Entry to the final delivery point,
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         1            as advised by the Ministry of Trade.

         2

         3       Have you got that?

         4       A.   Yes.

         5

         6       Q.   What did that renegotiation term say to you about the

         7       United Nations' knowledge of who in fact was providing

         8       transport in pre-war Iraq?

         9

        10       THE COMMISSIONER:   In pre-war Iraq?

        11

        12       MR FORREST:   Q.   Pre-war Iraq.

        13       A.   It aligned with my view that the Ministry of

        14       Transport, of which the water supply company was a part,

        15       were in some way involved in the inland transportation of

        16       goods inside Iraq prior to the war.

        17

        18       Q.   Does that document --

        19

        20       THE COMMISSIONER:   Q.   Is that knowledge as at the date

        21       of this document, or are you speaking earlier?

        22       A.   Well, in my earlier evidence, in March 2002 - sorry,

        23       in the market brief of 2002 it said Alia who pay - I can't

        24       remember the exact words - and this is UN approved, and

        25       here I'm getting a document from the World Food Programme

        26       on behalf of the CPA and World Food Programme --

        27

        28       Q.   In September 2003?

        29       A.   In September 2003, so postwar, which is confirming,

        30       you know, the role or a part of the role of the water

        31       supply company in inland transportation in Iraq prior to

        32       the war.

        33

        34       MR FORREST:   Q.   This document is dated September 2003.

        35       A.   Correct.

        36

        37       Q.   It, I suggest, speaks of the UN knowledge as at

        38       September 2003 of what was occurring in pre-war Iraq,

        39       insofar as inland transport was concerned.

        40       A.   Yes, and I think it's fair to say that that's their

        41       belief, WFP's belief at that point of time, yes.

        42

        43       MR FORREST:   Thanks very much, Mr Whitwell.

        44

        45       THE COMMISSIONER:   Mr Walters?

        46

        47       MR WALTERS:   We have no questions, if the Commission
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         1       pleases.

         2

         3       MR CONDON:   Could Mr Whitwell be excused, please,

         4       Mr Commissioner?

         5

         6       THE COMMISSIONER:   Yes, thank you, Mr Whitwell, you are

         7       excused.

         8

         9       <THE WITNESS WITHDREW

        10

        11       MR CONDON:   Commissioner, could I ask that the matter be

        12       stood down until 3 o'clock?

        13

        14       THE COMMISSIONER:   Yes, very well.

        15

        16       MR JUDD:   Commissioner, there was one matter I didn't want

        17       to leave unattended.  On Thursday an issue arose about the

        18       expressed waiver of privilege, and I thought we were

        19       obliged to respond to that, at least to inform the

        20       Commission of our position and what the consequence might

        21       be.  It would seem prudent that we do so now before

        22       Mr Hargreaves is called back.  It would take me only two or

        23       three minutes, if that's convenient.

        24

        25       THE COMMISSIONER:   I'm not sure that I will be in a

        26       position to rule on that.

        27

        28       MR JUDD:   I'm not asking for a ruling, sir.

        29

        30       THE COMMISSIONER:   At some point in time someone will have

        31       to rule on it.

        32

        33       MR JUDD:   Well, perhaps not.  If I can take you to the

        34       issue and perhaps explain it, and I will --

        35

        36       THE COMMISSIONER:   All I was going to say is, if I am

        37       going to rule on it, I am going to want full argument on

        38       it.

        39

        40       MR JUDD:   Yes.  I felt constrained to raise it now because

        41       of Mr Hargreaves' imminent return.  It may impact on the

        42       way in which my learned friend is dealing with it.  I'm

        43       conscious of the fact that Mr Agius is not here, so it may

        44       be that it ought to be properly argued, if necessary, at an

        45       appropriate time.

        46

        47            The issue arose in connection with the PowerPoint
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         1       presentation on 24 March 2005, and the contention was that

         2       there was a waiver of privilege in relation to the legal

         3       views contained in that presentation because it had been

         4       disclosed to DFAT.  While that matter is not completely

         5       without doubt, and we can address that at some appropriate

         6       time, we would concede that, on balance, there has been an

         7       express waiver of that material contained in that

         8       presentation.

         9

        10            We've also addressed the issue of the effect of that

        11       in relation to like advice that might be expressed in other

        12       presentations, because there were other presentations, and

        13       we have re-examined the presentation that was made to the

        14       board on 25 May 2004.  A claim of privilege was made in

        15       relation to the whole of that presentation because of its

        16       nature, but there is one part of it which seems to

        17       correspond with the disclosure here, and it would seem to

        18       us that the expressed waiver there seems to relate to the

        19       same advice and therefore we will produce that.

        20

        21            In relation to the Project Rose briefing on 28 July

        22       2004, there has been an editing of that to delete the

        23       specific advice, and we've reconsidered that advice.  It

        24       has no relationship to these matters.  So it's only the one

        25       presentation that has the corresponding advice in it, and

        26       that is the one of May 2004.

        27

        28            We've also taken into account the evidence that is to

        29       be given by Anastasia Carayanides.  It was put to

        30       Mr Hargreaves.  We would be contending there was no

        31       associated or imputed waiver as a consequence, but that's a

        32       matter that may require addressing in some further detail.

        33       I did want to put that on the record so that the issue is

        34       defined --

        35

        36       THE COMMISSIONER:   Have these additional documents been

        37       made available to Mr Agius?

        38

        39       MR JUDD:   We haven't yet.  It's one of the matters we

        40       addressed on Friday.  I'll deal with that this afternoon.

        41

        42       THE COMMISSIONER:   Thank you.  I'll adjourn until

        43       3 o'clock.

        44

        45       SHORT ADJOURNMENT

        46

        47       MR CONDON:   Could I attend to one housekeeping matter,
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         1       Commissioner.  Part of exhibit 550 is contract number 4822.

         2       Surprisingly, it has been tendered without any editing of

         3       confidential information.  Can I ask that you make a

         4       confidentiality order or non-publication order in relation

         5       to the entries for quantity, quality insofar as it relates

         6       to protein and price per tonne.  I will arrange for an

         7       edited copy to be tendered in lieu of that on the public

         8       system.

         9

        10       THE COMMISSIONER:   Very well.  I make that order.

        11

        12       <DARRYL RAYMOND HOCKEY, sworn:                    [3.20pm]

        13

        14       <EXAMINATION BY MR AGIUS:

        15

        16       MR AGIUS:   Q.   Might we have your full name, please,

        17       Mr Hockey?

        18       A.   Darryl Raymond Hockey.

        19

        20       Q.   You appear here in response to a notice requiring your

        21       attendance?

        22       A.   That's correct.

        23

        24       Q.   We have some material from you, Mr Hockey.  First, we

        25       have a summary of an interview conducted with you by

        26       investigators from the IIC.  Could we bring up

        27       DFT.0008.0024.  Have you seen that before, Mr Hockey?

        28       A.   Yes, I have.

        29

        30       Q.   What do you say about its accuracy?  Does it fairly

        31       represent the substance of your interview with the IIC

        32       investigators?

        33       A.   That summary was done by the IIC investigators.  It's

        34       certainly not a summary that I have done.  I think it

        35       generally represents the discussions, but I don't think

        36       it's a particularly accurate summary.

        37

        38       MR AGIUS:   I'll tender it on that basis.

        39

        40       EXHIBIT #715 SUMMARY OF INTERVIEW CONDUCTED BY

        41       IIC INVESTIGATORS WITH MR HOCKEY

        42

        43       MR AGIUS:   Q.   To the extent to which it contains

        44       material attributed to you, do you disagree with it?

        45       A.   No.  As I say, in general, I agree with it.

        46

        47       Q.   Then we have a statement from you dated 22 December
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         1       2005.  Can we bring up WST.0001.0148.  You'll see the first

         2       page there of the December statement.  Can we go to the

         3       last page, 0153.  Is that a copy of your December

         4       statement?

         5       A.   Yes.  That certainly looks okay.

         6

         7       Q.   You made some comments about this in a supplementary

         8       statement that we have from you of 31 March 2006.  Subject

         9       to the comments that you make in that statement, do you say

        10       that this statement is otherwise true and correct to the

        11       best of your knowledge and belief?

        12       A.   Yes, sir.

        13

        14       MR AGIUS:   I tender that, Mr Commissioner.

        15

        16       EXHIBIT #716 STATEMENT OF DARRYL RAYMOND HOCKEY,

        17       DATED 22/12/2005,  BARCODED WST.0001.0148

        18

        19       MR AGIUS:   Q.   Could you bring up, please, WST.0029.0001.

        20       That's the first page of your 31 March 2006 statement.

        21       It's not signed, but if we go to the second-last page,

        22       0024, you'll see that it's 152 paragraphs, and the next

        23       page, 0025.  Is that your supplementary statement of

        24       31 March 2006?

        25       A.   Yes, that is.  However, I do need to make one

        26       correction to that.

        27

        28       Q.   Yes?

        29       A.   In paragraph 93, in the second line, I refer to a

        30       meeting in para 88 and it should really read para 77.

        31

        32       Q.   Any other corrections?

        33       A.   No, sir.

        34

        35       Q.   Taking account of that correction, do you say the

        36       contents of that statement are true and correct to the best

        37       of your knowledge and belief?

        38       A.   Yes, I do.

        39

        40       EXHIBIT #717 SUPPLEMENTARY STATEMENT OF DARRYL RAYMOND

        41       HOCKEY, DATED 31/3/2006, BARCODED WST.0029.001-0025

        42

        43       MR AGIUS:   Q.   Can I ask you to go to paragraph 20 of

        44       exhibit 717 - so that will be 0003 - and paragraph 10 of

        45       exhibit 716, WST.0001.0150.  Is it possible to project both

        46       of those at the same time?  Do you have access to them in

        47       paper form, Mr Hockey?
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         1       A.   I've got the second statement - the supplementary

         2       statement, that is.  If you want to put up the first

         3       statement, I can read off the paper the second.

         4

         5       Q.   While it's coming up, if you look at your second

         6       statement, paragraph 20, you say:

         7

         8            My knowledge of the steps required with

         9            respect to AWB contracts under the OFF

        10            program was general and did not extend to

        11            the detail and mechanics for payment of

        12            particular contracts.  I understood that

        13            Department of Foreign Affairs and Trade

        14            approval was required and that the approved

        15            contracts were then forwarded to the

        16            Australian Mission to the UN in New York

        17            for submission to the UN OIP.  I understood

        18            that the UN 661 Committee was then required

        19            to give approval before financial

        20            arrangements were put in place...

        21

        22       Then if you go to paragraph 10 of what I will call your

        23       first statement, the December 05 statement, you say:

        24

        25            As General Manager of Public Affairs I

        26            became familiar with the workings of the

        27            oil for food program.  My knowledge of the

        28            program came from discussions that I had

        29            with other employees of AWB Limited and the

        30            UN websites.  I do not now recall who I

        31            speak with at AWB Limited.  I do recall

        32            that all contracts with Iraq were required

        33            to be submitted to the Department of

        34            Foreign Affairs & Trade, then to the

        35            Australian Mission to the United Nations in

        36            New York and were to be approved by a

        37            committee known as the 661 Committee...

        38

        39       You'll see when you compare those two paragraphs that you

        40       express a different understanding in each of them?

        41       A.   Sir, I don't think - I think both those two paragraphs

        42       are entirely consistent.

        43

        44       Q.   They may be consistent, Mr Hockey, but they're

        45       different.  In your most recent statement you say:

        46

        47            I understood that Department of Foreign
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         1            Affairs and Trade approval was required and

         2            that the approved contracts were then

         3            forwarded to the Australian Mission.

         4

         5       But in your first statement you say that contracts with

         6       Iraq were required to be submitted to the Department of

         7       Foreign Affairs and Trade, then to the Australian Mission

         8       to the United Nations in New York, where they were to be

         9       approved.

        10       A.   Well, sir, my understanding is exactly the same as it

        11       is in paragraph 20 as it is in 10.  They were submitted to

        12       the Department of Foreign Affairs and Trade.  It was always

        13       my understanding that DFAT approved those contracts after

        14       they were submitted.  They then went to the United Nations,

        15       the OIP - I'm not quite sure how they were approved then,

        16       but I knew that they went to the 661 Committee for further

        17       scrutiny, I knew that they went to the UN Treasury, BNP,

        18       they sorted out the LCs, and that's really the limit of my

        19       understanding.

        20

        21       Q.   What was the source of your knowledge or belief that

        22       the Department of Foreign Affairs and Trade approved the

        23       contracts before forwarding them to the Australian Mission?

        24       A.   I was told that from my earliest days working at AWB,

        25       and it certainly came up a number of occasions later on in

        26       some of the questions that I referred to in the rest of my

        27       statement, when I asked those questions.

        28

        29       THE COMMISSIONER:   Q.   What do you mean by "approved"?

        30       A.   Well, it was - Mr Commissioner, you've got to take

        31       into account I didn't actually see the contracts that went

        32       forward and I didn't actually see what was approved -

        33       whether it was a rubber stamp or whether it was a

        34       signature, or what the mechanisms for approval were.

        35

        36       Q.   What did you think they were?

        37       A.   I assumed that the contracts --

        38

        39       Q.   Please don't interrupt.

        40       A.   Sorry.

        41

        42       Q.   What did you think it was that they were approving?

        43       A.   It was my understanding that the contracts which had

        44       been negotiated with the IGB went to DFAT, where they were

        45       scrutinised.  They were signed --

        46

        47       Q.   Scrutinised for what purpose?
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         1       A.   Well, I did see - I know that there was a - I saw a

         2       permission to export, a Customs declaration from DFAT,

         3       which said "This contract is okay and does not infringe

         4       upon Security Council Resolutions".  I've seen that

         5       statement.  I assume they had to make sure that they were

         6       consistent with the United Nations guidelines.  That was my

         7       assumption.

         8

         9       MR AGIUS:   Q.   Were you aware that the document that you

        10       saw and which you've just described was not issued until a

        11       point in time after the UN had approved the contracts?

        12       A.   No, I wasn't aware of that.  I did not know at what

        13       point any approval came back to AWB, because that was

        14       handled by the people in either trade finance or IS&M and I

        15       was working in a different division.

        16

        17       Q.   What was the source of your knowledge or belief that

        18       the Department of Foreign Affairs and Trade approved the

        19       contracts before they were forwarded to the Australian

        20       Mission?

        21       A.   As stated in my statement, I learnt that knowledge by

        22       talking to other people in IS&M and I can't remember

        23       exactly whom.

        24

        25       Q.   You don't actually say that in your statement, you

        26       see.  In the statement where you speak of how you obtained

        27       your knowledge you mention nothing at all about approval by

        28       the Department of Foreign Affairs and Trade.

        29       A.   Sir, with respect, when I did the first statement, it

        30       was done very briefly.  It was done after a short interview

        31       in the lawyers' offices.  It was just before Christmas.  We

        32       were told to get this thing done very quickly.  I thought

        33       that we needed just a quick, succinct overview of my

        34       understanding.  I didn't realise we had to get down to the

        35       letter of detail that was quite obviously required in this

        36       commission of inquiry now.  That's why I've been to a lot

        37       of trouble to write out a much fuller, longer, more

        38       explanatory witness statement.  The first witness statement

        39       was very brief; I admit that.

        40

        41       Q.   But it does refer to approval by the United Nations;

        42       it doesn't refer to approval by DFAT.

        43       A.   Yes, I always understood that the United Nations

        44       approved the contracts.

        45

        46       Q.   Yes, we know that, but it doesn't refer to approval by

        47       DFAT.  Do you swear on your oath that you believed, as at
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         1       December 2005, that the Department of Foreign Affairs and

         2       Trade had a role in approving the contracts before they

         3       were forwarded to the Australian Mission?

         4       A.   Yes, sir, that's always been my understanding.

         5

         6       Q.   Is that an understanding that you gained from speaking

         7       with people at AWB Limited?

         8       A.   Yes.

         9

        10       Q.   But you can't identify who they were?

        11       A.   No.

        12

        13       Q.   Can I take you to page 8, paragraph 42, of your

        14       statement - this is the supplementary statement.  Would you

        15       agree with me that you had a number of meetings with

        16       Felicity Johnston in the OIP?

        17       A.   Yes.

        18

        19       Q.   During the course of any of those meetings, did you

        20       ever discuss with Ms Johnston the approval process?

        21       A.   I can't recollect discussing that.

        22

        23       Q.   Did you ever discuss with Ms Johnston whether or not

        24       AWB was permitted under UN sanctions to pay money to Iraqis

        25       via Alia?

        26       A.   I certainly never discussed that, no.

        27

        28       Q.   In your statement you say of one meeting which

        29       occurred in September 2002:

        30

        31            The discussion moved onto the frustrations

        32            AWB was experiencing at Umm Qasr port with

        33            slow discharge, with Cotecna (the UN

        34            inspection contractor)...

        35

        36       that is, with Cotechna authentication --

        37

        38            and the practical difficulties associated

        39            with inland transportation to 18

        40            governorates.

        41

        42       What did you say about the practical difficulties

        43       associated with inland transportation to 18 governorates?

        44       A.   That discussion was quite general, but I do recall it.

        45       We were talking more about whether or not the UN would

        46       accept a proposal from AWB in respect of demurrage and

        47       despatch.  In doing so, we talked about all the
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         1       difficulties, the inherent difficulties, in delivering to

         2       the Iraqi market, and we talked about how ships would be

         3       held up for six weeks at port at times, how there were

         4       sampling delays and sometimes it took a long time to get

         5       the trucks loaded and there were some difficulties in

         6       getting those trucks across the country, to get them to

         7       their end point.  That's why I remember that discussion,

         8       but it was a very general discussion.  It was just

         9       mentioned.

        10

        11       Q.   What did you talk about on the topic of practical

        12       difficulties associated with inland transportation to the

        13       18 governorates?

        14       A.   Well, really just what I explained, that there were

        15       security concerns.  Sometimes trucks went missing - you

        16       know, just very general issues of that nature.

        17

        18       Q.   What was your source of knowledge as to AWB's

        19       responsibility for the delivery of wheat or inland

        20       transportation of wheat to the 18 governorates?

        21       A.   That information was limited to what I'd learnt from

        22       people in the international sales and marketing team.

        23

        24       Q.   And what did you know?  What did you know or believe

        25       as to AWB's responsibility for the inland transportation of

        26       wheat to the 18 governorates?

        27       A.   As set out in my statement, my understanding was

        28       limited to the fact that I knew there was a Jordanian

        29       trucking company being used, and that trucking company was

        30       undertaking those services on AWB's behalf.

        31

        32       Q.   So did you believe, when you spoke to Ms Johnston in

        33       September 2002, that AWB had a contractual liability to

        34       ensure the inland transportation of the wheat to the

        35       18 governorates?

        36       A.   It was my understanding that AWB paid a trucking

        37       company to perform those services.

        38

        39       Q.   For itself; that is, in order to acquit its

        40       contractual liability to the Iraqis?

        41       A.   No, it was my understanding that AWB were paying a

        42       trucking company to deliver the wheat to the end point to

        43       fulfil AWB's requirements under the contract.

        44

        45       Q.   That's my question.  So the answer shouldn't be "no",

        46       if that's what you say; the answer should be "yes", should

        47       it not?
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         1       A.   I think I've just answered the questions.

         2

         3       Q.   No, you didn't, you've said two things in answer to

         4       the question.  You said "No", and you went on to say:

         5

         6            ...it was my understanding that AWB were

         7            paying a trucking company to deliver the

         8            wheat to the end point to fulfil AWB's

         9            requirements under the contract.

        10

        11       Let me put it another way --

        12       A.   Could you please reframe the question?

        13

        14       Q.   Yes, let me put it another way:  did you believe that

        15       AWB was required under its contract with the IGB to ensure

        16       that wheat was delivered to the 18 governorates?

        17       A.   Yes, that was my understanding.

        18

        19       Q.   From whom or where did you gain that understanding?

        20       A.   I developed that understanding through discussions

        21       with the IS&M team.

        22

        23       Q.   So who in particular?

        24       A.   Well, I cannot remember which piece of information

        25       came from which person on which day, because, as you'd be

        26       aware, this sort of information you develop over time.  But

        27       the main points of contact were Michael Long, Chris

        28       Whitwell and sometimes Dominic Hogan.

        29

        30       Q.   Did you ever learn that AWB had no contractual

        31       responsibility to ensure that the wheat was delivered to

        32       the 18 governorates?

        33       A.   Not until I read that in the Volcker Report, sir.

        34

        35       Q.   So that surprised you?

        36       A.   Very much so.

        37

        38       Q.   But up until then you believed that it had such a

        39       contractual responsibility?

        40       A.   Yes.

        41

        42       Q.   And it was on that basis that you spoke to

        43       Ms Johnston --

        44       A.   Yes.

        45

        46       Q.   -- at the OIP?

        47       A.   Yes.  That was always my understanding.
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         1

         2       Q.   When you read to the contrary in the Volcker Inquiry,

         3       it must have caused you great concern?

         4       A.   Yes.

         5

         6       Q.   In part, did you believe that you might have been

         7       unwittingly responsible for misleading the United Nations

         8       as to AWB's responsibilities under the contract?

         9       A.   No, I didn't, because in all conversations I had with

        10       the United Nations I was always thoroughly truthful.  There

        11       were no discussions about the ins and outs of contracts.

        12       We talked about problems like slow payment from BNP, we

        13       talked about problems of authentication, but we didn't

        14       actually talk about the mechanics of individual contracts.

        15       So that was never in my bailiwick.  The commercial side of

        16       the equation was not something I dealt with.  I was from

        17       the public affairs in the corporate division.  So therefore

        18       I was there as an advocate for the company to try to make

        19       sure that some of the barriers that existed could be

        20       addressed.

        21

        22       Q.   In paragraph 42 you say that the discussion moved to a

        23       number of matters, including the practical difficulties

        24       associated with inland transportation to the

        25       18 governorates?

        26       A.   Yes.

        27

        28       Q.   Doesn't it follow, then, that when you spoke to

        29       Ms Johnston it was on the basis that you believed - I'm not

        30       criticising you for this - at that time that AWB had

        31       responsibility for that transportation?

        32       A.   Exactly, and that's why I made that statement before.

        33

        34       Q.   Then you found out when you read the Volcker Inquiry

        35       that that was not the case?

        36       A.   Yes.

        37

        38       Q.   What I'm asking you is at that time, when you found

        39       out to the contrary from reading the Volcker Inquiry, did

        40       it not occur to you that you may have been unwittingly -

        41       that is, unknowingly - misleading the United Nations when

        42       you spoke to the United Nations on the basis that AWB had

        43       the contractual responsibility for delivery to the

        44       governorates?

        45       A.   No, I didn't believe that, sir.  I was under the

        46       belief that all of the arrangements were under the approval

        47       of DFAT and the United Nations.
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         1

         2       Q.   So how does that answer my question?

         3       A.   Well, you've asked me what my belief was on that day,

         4       when I read the Volcker Inquiry report, whether I felt that

         5       I'd unwittingly or wittingly misled the United Nations.

         6       No, I did not believe that I had misled them, because I was

         7       of the belief, and I still am of the belief to this day,

         8       that all the arrangements were approved by the United

         9       Nations.

        10

        11       Q.   That has nothing to do with whether or not in fact AWB

        12       had liability to deliver the wheat to the 18 governorates.

        13       I'm not asking you about what it was that the UN approved.

        14       We know that the contracts were approved by the United

        15       Nations.

        16       A.   Sure.

        17

        18       Q.   We know that unless that had happened the Australian

        19       government wouldn't have issued their certificates

        20       permitting the export of the wheat and the wheat would

        21       never have found its way to the United Nations.  The fact

        22       of approval is not in issue.  What is in issue is who knew

        23       what about what lay beneath those contracts.  You obviously

        24       believed, as you've said more than once, that AWB, as a

        25       result of its contracts, had a responsibility to arrange

        26       the delivery of the wheat to all governorates.

        27       A.   Yes, that was my belief.

        28

        29       Q.   You found out in Volcker, when you read the final

        30       report, that that was not the case.  Did you go back to the

        31       people in AWB and say to them words to the effect, "Well,

        32       look, you've been telling me that we have responsibility

        33       for this inland transport and I now read that we don't,

        34       what's the true story?"

        35       A.   There were discussions held.

        36

        37       Q.   To that effect?

        38       A.   No, not to that effect.

        39

        40       Q.   Well, did you raise that issue with anybody at AWB

        41       after you read the Volcker Report?

        42       A.   Obviously there were some informal discussions that

        43       were held, but there was nothing to the extent of which

        44       you're suggesting.

        45

        46       Q.   But you didn't raise the issue that you'd been given

        47       to believe one thing and it now appeared that that was not
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         1       the case?

         2       A.   Sir, it was a little bit academic by that point,

         3       because that inquiry had come out and AWB had processes of

         4       its own in place to be able to deal with that, so --

         5

         6       Q.   What's the answer to my question?

         7       A.   Sorry, could you repeat the question?

         8

         9       Q.   Didn't you raise the issue that you'd been given to

        10       believe one thing and that it now appeared that that was

        11       not the case?

        12       A.   No, I didn't raise anything in those terms.

        13

        14       Q.   So you never went back to the people who had given you

        15       your understanding of how things worked and attempted to

        16       clarify that after you read what you'd read in the Volcker

        17       Inquiry report?

        18       A.   There were discussions held to clarify certain issues,

        19       but not to the extent to which you're suggesting.

        20

        21       Q.   Well, what discussions?  Who did you have discussions

        22       with, and in relation to what issues?

        23       A.   Well, I'm sure that everybody in AWB had discussions

        24       with everybody else at one stage over issues like this.

        25

        26       Q.   My point in asking you questions is to get your

        27       assistance for this inquiry --

        28       A.   Yes.

        29

        30       Q.   -- and I'm not in any way being critical of you,

        31       Mr Hockey; I just want you to tell us what discussions you

        32       were a party to.

        33       A.   Sir, I don't specifically remember discussions to the

        34       extent of which you're talking about.  I do remember having

        35       discussions to clarify what were obviously

        36       misunderstandings on my part as to how the system operated.

        37       I was very surprised when the Volcker Report came out and

        38       that they stated that, (a), Alia was operating as a front

        39       company and was allegedly delivering transport services,

        40       and to me that was the biggest shock, mainly because - I

        41       think if you read my report, I had a lot of contact with

        42       Alia when I was working for CPA.  To my mind, they were

        43       delivering transport services and they were delivering them

        44       very professionally.

        45

        46       Q.   That was after the entry into Iraq in March of 2003?

        47       A.   Yes, that's right.  It was after the war.
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         1

         2       Q.   And after the OFF program?

         3       A.   Correct, but if you understand, that was the

         4       experience that I had and I can only compare my experience

         5       with what I read.  So that was my first surprise, what I

         6       saw in the Volcker Report.  The second surprise I got was

         7       that the UN - I felt at that point that the UN had

         8       sanctioned all of the arrangements, that they had given

         9       approval for the contracts, and I couldn't work out how

        10       Volcker could come out and say what he had said.

        11

        12       Q.   Who did you speak to about those two issues?

        13       A.   Certainly my other IS&M team-mates - you know,

        14       Michael Long and Chris Whitwell.  These are people I work

        15       closely alongside these days.

        16

        17       Q.   What did either of them tell you about those two

        18       issues?

        19       A.   Well, I do know that Michael Long had been to visit

        20       Alia maybe a week or so before the Volcker Report - I'm

        21       sorry, I can't remember when, but not long before the

        22       Volcker Report was finalised - and he came back with some

        23       new information on how Alia had been operating.  I remember

        24       that.  In relation to the UN approvals, I can't remember

        25       the discussions that I had.  I thought that I got a bit of

        26       agreement from the other guys that we felt that Volcker had

        27       overlooked the fact that the UN had approved these

        28       contracts.

        29

        30       Q.   Did you see any contracts at that time?

        31       A.   I had - the first time I ever saw an AWB contract was

        32       sometime in the latter half of 2004; I can remember that

        33       quite clearly, because up until that point I'd never seen

        34       one before.

        35

        36       Q.   Was it an OFF contract, or was it a post-OFF contract?

        37       A.   No, it was a post-OFF contract, the first one that I

        38       saw.

        39

        40       Q.   Did you ever see an OFF contract --

        41       A.   I did sometime afterwards.  In fact, I think the first

        42       one I saw was one that was posted on the US Wheat

        43       Associates' web site, which was probably only 12 months

        44       ago.

        45

        46       Q.   So not before then?

        47       A.   Not before then.
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         1

         2       Q.   If you hadn't seen a contract during the Oil-for-Food

         3       Program, how did you know what it was that the UN was

         4       approving, in terms of arrangements to do with trucking or

         5       in terms of payments to Alia?

         6       A.   Sir, I repeat I'd never seen the mechanics of the

         7       approval processes and I'd never seen the contracts.  It

         8       was just being explained to me how the process worked, so I

         9       guess I had an assumption that the contracts were looked at

        10       closely and they were stamped and signed and sealed and

        11       pushed on to the next point.  Now, I had never actually

        12       seen the contracts and I'd never actually seen how the

        13       approval process worked.  I was just aware of the generic

        14       nature of the process.

        15

        16       Q.   Can I ask you to go to paragraph 51 of your statement

        17       exhibit 717.  Can we bring up the email, which is

        18       exhibit 325 - AWB.0241.0043.  That's the email that you

        19       sent to Mr Whitwell to which you refer at paragraph 51, is

        20       it not?

        21       A.   That's correct.

        22

        23       Q.   You can't remember the source of that information?

        24       A.   No, I can't.  I had a number of informal sources, and

        25       I still do to this day, and I can't find an email record of

        26       it, so I assume it must have been a telephone call.  To the

        27       best of my memory, I think that that telephone call came

        28       from the US.

        29

        30       Q.   The use of the word "kickback" in that email, is that

        31       your word?

        32       A.   No, that's the first time that I'd ever heard that

        33       word, I believe, and certainly the first time I'd ever used

        34       it.

        35

        36       Q.

        37

        38            Am also told that there are existing

        39            contracts that have this clause included in

        40            them...(i.e. 20 percent deposit...

        41

        42       Is that what you were told, that there were contracts which

        43       included a clause of a 20 per cent deposit?

        44       A.   That's what I was told the rumour was.

        45

        46       Q.   How long after hearing the rumour did you write the

        47       email?
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         1       A.   I think it was almost straightaway.  I looked at the

         2       time and it was 08.28 in the morning.  Quite often I used

         3       to get telephone calls from the US in the first hour that I

         4       was at work.  I would assume that I went straight on to the

         5       email - I'm sure if I'd heard a rumour like that I would

         6       have set something up immediately.

         7

         8       Q.   You go on in your statement to say that Mr Whitwell

         9       was very busy at the time, you wrote down a number of

        10       points explained to you by him, and you read them back to

        11       him to check if you'd noted them correctly, he acknowledged

        12       that was right and he asked you to send him a copy of

        13       those?

        14       A.   Yes

        15

        16       Q.   What was your purpose in obtaining points from

        17       Mr Whitwell?

        18       A.   Sir, when we have rumours that fly around, which is

        19       pretty regularly when you work in AWB, what we normally do

        20       is try to get some backgrounding notes for the people in

        21       the media, sometimes government relations, and also to

        22       allow them to be able to prepare whatever responses they

        23       need.  So each time we hear something like this, we

        24       normally jump on it straightaway, just in case a story like

        25       this came up in the media, which I don't think it ever did,

        26       and I wanted to get some points down to the media desk so

        27       that they were in a position to handle it if something did

        28       come up.

        29

        30       Q.   Could we bring up, please, AWB.5014.0056.  Those

        31       points that we see at the bottom of that email, were they

        32       the points that you noted down?

        33       A.   Yes.

        34

        35       Q.   Did Mr Whitwell tell you that the money had been paid

        36       to a Jordanian account for inland transportation component

        37       of the transaction as requested by the UN?

        38       A.   Yep.

        39

        40       Q.   So the UN had requested the money to be paid into a

        41       Jordanian account for inland transportation?

        42       A.   That's what I was told, sir.

        43

        44       Q.   And that's why you sent it back to him in that form?

        45       A.   Yes.  I wrote down those points in our discussion.  I

        46       then printed something for our people in the media and I

        47       sent the email back to Chris, and I think subsequently
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         1       there are some other emails, which you may have there in

         2       your collection, where those points were further refined

         3       over the next few days by people in IS&M.

         4

         5       Q.   Yes, I know, but I'm asking whether the source of the

         6       information in this email, which is the first recording of

         7       the points, was Mr Whitwell?

         8       A.   Yes.

         9

        10       Q.   And I'm checking with you whether or not they were

        11       accurately recorded?

        12       A.   Yes, sir.

        13

        14       Q.   We have the subsequent refinements, but that's another

        15       matter.  In the course of giving you those points, or

        16       giving you the information that led to you recording those

        17       points, did Mr Whitwell tell you that the money paid into

        18       the Jordanian account included a 10 per cent uplift in

        19       contracts?

        20       A.   No, sir.  I wrote down everything that he told me,

        21       because really that was my first point of discovery, if

        22       that's what you want to call it, and I wasn't even aware

        23       that AWB were paying any money into a Jordanian account.

        24       Therefore, I just wrote down everything innocently as I was

        25       told.

        26

        27       Q.   At paragraph 55 of your statement, page 10, you say:

        28

        29            The first time I was advised of a 10%

        30            'surcharge'...

        31

        32       You have that word in quotes - sorry, it is paragraph 58;

        33       my apologies:

        34

        35            The first time I was advised of a 10%

        36            'surcharge' calculation by AWB was in or

        37            about late 2004.

        38

        39       A.   Yes.

        40

        41       Q.   What were you told about a 10 per cent surcharge

        42       calculation in or about late 2004?

        43       A.   Sir, I was in a meeting with some other people from

        44       IS&M and - well, I think it goes on to paragraph 59,

        45       Michael Long, Chris Whitwell and Chris Quennell were at

        46       that meeting.

        47



            .3/4/06 (58)               5865     D R HOCKEY (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Q.   But you don't say what you were told --

         2       A.   Sure.

         3

         4       Q.   -- that's what I'm asking you; what were you told?

         5       A.   I'm getting to that.  Mr Long was talking about

         6       certain matters to do with contracts, and he wrote down a

         7       calculation --

         8

         9       MR JUDD:   Commissioner, I think we're starting to encroach

        10       on an area that's privileged.  He can give evidence of what

        11       Mr Long told him outside of the meeting with Mr Quennell,

        12       but I anticipate that what he's going into is a situation

        13       where Mr Quennell was conducting interviews, and that's a

        14       privileged occasion.

        15

        16       THE COMMISSIONER:   He says:

        17

        18            I recall this meeting was convened for the

        19            purposes of gathering information for the

        20            Volcker and other inquiries.

        21

        22       MR JUDD:   If he's had some separate conversation with

        23       Mr Long, that's one thing, but I anticipate that if he's

        24       going into recounting the exchange that's taken place

        25       between Mr Long and Mr Quennell in the course of

        26       Mr Quennell conducting interviews, as I said a moment ago,

        27       that's plainly privileged and this witness can't disclose

        28       that.  There may be a separate conversation that he will

        29       give evidence about.

        30

        31       THE COMMISSIONER:   Yes.

        32

        33       MR AGIUS:   Q.   Well, only you know, I think, in this

        34       room, Mr Hockey.  Were you about to give evidence of

        35       material that was said or provided to Mr Quennell by

        36       Mr Long --

        37       A.   Certainly --

        38

        39       Q.   -- for the purposes of Mr Quennell's investigation?

        40       A.   Well, certainly that meeting was part of I think

        41       what's generally been called Project Rose, and so therefore

        42       I guess it's part of a discovery process.  But probably to

        43       make it easier --

        44

        45       THE COMMISSIONER:   Q.  This is paragraph 60, is it not?

        46       A.   Yes.

        47
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         1       MR AGIUS:   Q.   Well, let's go on to the meeting in

         2       paragraph 60.

         3       A.   I think I can cover it in paragraph 60, where I spoke

         4       to Mr Long about a calculation that he had shown me which

         5       had 10 per cent as part of that calculation.

         6

         7       Q.   Tell us about that calculation.

         8       A.   Well, that was the first time I'd ever seen that.

         9       From memory, he wrote down a figure, which was something

        10       like $200 CIF - $200 per tonne, that is.  He added on an

        11       inland transportation figure of $20, or thereabouts, I

        12       think it came to $220, then he took 10 per cent of that,

        13       added that on top, and I think the whole figure came to

        14       $240.  Now, that was the first time I'd seen that and that

        15       really surprised me.

        16

        17            Immediately after that meeting I said to Michael, "I

        18       need to talk to you straightaway.  I'm very concerned about

        19       something", and we went straight back to the table near his

        20       desk and we discussed the matter and I asked him for an

        21       explanation, because I said, "My clear understanding up to

        22       this point in time is that there's never been 10 per cent,

        23       this was always a rumour, something that we've always

        24       dismissed".  He said to me at that time, "No, it's okay,

        25       this has all been clearly approved", and he told me at that

        26       point about a letter that had been sent from AWB - I think

        27       from Charles Stott - to DFAT and they had written back

        28       approving the arrangements.  I never did see that letter,

        29       and I still haven't seen that letter, but he did show me a

        30       copy of one of these Customs "approval to export" documents

        31       from DFAT, the one I mentioned before, which said that this

        32       does not infringe upon any UN Security Council resolutions.

        33       Now, I'd seen that before, but it reminded me that day when

        34       he showed it to me and said, "Look, this is all approved,

        35       it's all open.  You have nothing to worry about".

        36

        37       Q.   You would have seen on that form that he showed you,

        38       the form that you describe as a Customs form - and I'm not

        39       in any way being critical of you - that it doesn't refer to

        40       the contract price or 10 per cent or inland trucking?

        41       A.   Yes, well, look, my assumption was that all of that

        42       had been submitted before you're able to get - actually get

        43       an authority like that.  But really at that point - I think

        44       I might have actually said in my statement - I still

        45       actually felt quite uncomfortable about it, because it

        46       didn't quite add up to me.  I thought, "Well, look, it's in

        47       the hands of the lawyers now.  Obviously the company is
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         1       doing an inquiry into this, there's nothing I can do or say

         2       that's going to make any difference to proceedings from

         3       this point onwards".

         4

         5       Q.   What was it about the explanation that you got from

         6       Mr Long that didn't quite add up?

         7       A.   Well, it was just - I guess there'd been so many

         8       denials, emphatic denials, made over time, and I must admit

         9       I was one of the persons who actually gave those denials at

        10       times - you know, in the media, and it was an understanding

        11       that AWB had never paid 10 per cent.

        12

        13       THE COMMISSIONER:   Q.   What did Mr Long tell you the

        14       10 per cent was for?

        15       A.   Well, he was quite open about it.  He just said,

        16       "Well, look, this is just 10 per cent.  The Iraqi

        17       government required us to pay this", and then he wrote it

        18       out.  He was quite upfront about it.

        19

        20       Q.   Did he tell you how it was paid?

        21       A.   I'm not sure that he did.  He may have, but I can't

        22       recall.

        23

        24       MR AGIUS:   Q.   And he told you that there was a letter in

        25       existence?

        26       A.   Yes, and I've heard this referred to a number of

        27       times.  It was a letter in the year 2000 Charles Stott

        28       wrote to DFAT seeking approval for whatever the

        29       arrangements were, and they wrote a letter back and said

        30       that it was all approved.  That's the extent of my

        31       knowledge.  I've been told that many times.

        32

        33       Q.   Did Mr Long tell you in this conversation that the

        34       letter from DFAT approved the payment of the 10 per cent?

        35       A.   Well, that was the justification that he gave to me at

        36       that point.  He said, "Don't worry, this is all approved,

        37       this is all aboveboard," and he showed me that form.

        38

        39       Q.   He showed you the form, but what did he tell you about

        40       the letter?

        41       A.   Well, I can't remember the exact words.  You have to

        42       understand it was a long time --

        43

        44       Q.   Of course not, but what was the substance of what he

        45       said to you?

        46       A.   Well, the general feeling I got was he was trying to

        47       comfort me and say, "Listen, don't worry, you've got
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         1       nothing to worry about, it's all okay, it's all approved".

         2

         3       Q.   You clearly, as you've said, had some misgivings,

         4       given that the figure of 10 per cent had been denied up to

         5       this point in time.

         6       A.   Yes.

         7

         8       Q.   I take it you expressed to him those misgivings, did

         9       you?

        10       A.   I expressed my - well, that's exactly why I called him

        11       to the meeting.  I mean, I was really quite surprised, in

        12       some ways shocked, and I confronted him immediately -

        13       immediately.  We hadn't even got out of the room and I

        14       said, "I need to speak to you straightaway".  We sat down

        15       there and talked about it and he gave me a degree of

        16       comfort, as I think I said earlier.  I still felt a bit

        17       uncomfortable afterwards.  It didn't seem to quite sit

        18       right with me.  It just didn't seem right that the UN or

        19       DFAT would approve such a payment, particularly with the

        20       amount of criticism that had been going around in the media

        21       about it.  But at that point I felt that it wasn't worth me

        22       pursuing it, because, as I say, AWB already had its own

        23       processes in place.  In fact, there was a UN inquiry under

        24       way.

        25

        26       Q.   Did you ask to see the correspondence with DFAT?

        27       A.   I do remember that conversation with Michael and he

        28       said something to the effect, "I've got the letter here

        29       somewhere, I can't find it at the moment".  It was not as

        30       though it was a secret document.  No, I never did see it,

        31       and I don't think I ever asked to see it.

        32

        33       Q.   Have you seen it up until today?

        34       A.   No, I still haven't seen it; I still haven't seen it.

        35       I don't know whether it's been tendered into evidence to

        36       date.

        37

        38       THE COMMISSIONER:   We've got lots of copies of it, all

        39       sorts of additions, none of which address the problem that

        40       you are concerned about.

        41

        42       THE WITNESS:   Okay.  Mr Commissioner, I've never seen it,

        43       or any of the versions, that is.

        44

        45       MR AGIUS:   Q.   I want you to think back to your

        46       conversation with Mr Long, just keep that in mind, and I

        47       will ask you this question:  bearing in mind the
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         1       conversation you had with Mr Long, would it surprise you to

         2       learn that neither the letter to DFAT nor the letter from

         3       DFAT back to AWB said anything about payment of a

         4       10 per cent or anything about a calculation involving

         5       10 per cent for a trucking fee?

         6       A.   Well, it does surprise me that - sorry, I'll start

         7       that one again.  I would have expected, if there were

         8       letters from DFAT or from the UN approving these

         9       arrangements, that they would have been very explicit and

        10       included a 10 per cent in it.  That's what I would have

        11       expected.

        12

        13       Q.   You would have expected that as a result of your

        14       conversation with Mr Long?

        15       A.   Sorry, I didn't quite understand that question.  Could

        16       you reframe it?

        17

        18       Q.   You had that expectation?

        19       A.   Yes.

        20

        21       Q.   Is that because of what Mr Long told you?

        22       A.   Well, he seemed very clear and confident that that

        23       approval had been given and it was done in writing.

        24

        25       Q.   So you would have expected, following what he told

        26       you, to see writing which explicitly referred to the

        27       10 per cent?

        28       A.   Yes.

        29

        30       Q.   Is that what you were led to believe was in existence?

        31       A.   Yes.

        32

        33       Q.   Are you surprised to learn today --

        34       A.   Sorry, sir, just to clarify that, that was my

        35       understanding, and it might be unfair on Mr Long to say

        36       that that was what he had led me to believe.  Sometimes

        37       there can be a gap between what a person's saying and what

        38       a person is absorbing.  I can only really tell you what I

        39       heard and what I thought I understood, and it was my

        40       understanding that there was some sort of a letter which

        41       gave explicit approval.  Now, Mr Long may not have said

        42       that, that might have just been the interpretation that I

        43       put on his words.

        44

        45       Q.   Well, that's why I'm pressing you on this, Mr Hockey,

        46       in fairness to Mr Long:  I'm trying to get you to tell us

        47       what he said.  Did he tell you that the 10 per cent figure
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         1       had been approved by DFAT and the United Nations?

         2       A.   I would say no to that question.

         3

         4       Q.   Well, what did he tell you?

         5       A.   He was explaining - I asked him about the 10 per cent.

         6       He was explaining why the 10 per cent was okay, that I had

         7       nothing to worry about.  As part of his explanation, he

         8       talked about the fact that there were a couple of letters

         9       in existence which gave us approval.  I think that's the

        10       best context that I can put it in.

        11

        12       Q.   A calculation which shows you that 10 per cent of $220

        13       is $22 and that you add that on to $220 and you get $242 of

        14       itself says nothing at all about whether it had been

        15       approved, whether it hadn't been approved --

        16       A.   Sure.

        17

        18       Q.   -- whether it was within or without the sanctions.

        19       What was it that he said that gave you any comfort that,

        20       having given you that calculation, the process was one

        21       which was approved?

        22       A.   I guess there are a couple of things.  First of all,

        23       he didn't seem to be trying to hide anything about it.  You

        24       know, he had these calculations.  He was showing everybody

        25       upfront about it.  He said, "This is perfectly okay".  He

        26       seemed to be very confident.  I think his demeanour gave me

        27       some sort of comfort - a degree of comfort.  Then, after

        28       that, he spoke to say that these arrangements had been

        29       explicitly approved.  As I said, whilst I accepted that, I

        30       still felt uncomfortable, because, you know, obviously

        31       there'd been a lot of media about these 10 per cent

        32       allegations and I didn't think that AWB were involved.

        33

        34       Q.   Now, it's the case, is it, as you've said in your

        35       statement, that you didn't pursue the matter any further?

        36       A.   That's correct.  I think this was - I'm not exactly

        37       sure when this meeting was.  It was somewhere between

        38       July/August 2004, at the earliest, and perhaps Christmas at

        39       the latest.  I'm sorry, I can't really remember when it

        40       was.  I can remember the meeting, but I can't remember the

        41       time.  It was after I'd returned from Iraq; that's all I

        42       know, and I returned from Iraq on 1 July 2004.  But at that

        43       stage there were processes in place.  The reason that that

        44       meeting was held in the first place with Chris Quennell was

        45       for him to get some information to assist him in developing

        46       AWB's internal investigation.  So the wheels were in motion

        47       and I didn't feel that it was my role or responsibility to
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         1       take the matter any further.

         2

         3       Q.   Just in relation to dates, can I draw your attention

         4       to paragraphs 58 and 59, where you date this meeting as

         5       best as you can, so it seems.  In paragraph 58 you say "in

         6       or about late 2004" and in 59 you say "which I attended in

         7       late 2004"?

         8       A.   Yes, I think, sir, I haven't edited it very well.

         9       Originally when I wrote that line I thought that it was

        10       either late 2004 or early 2005, and the more I thought

        11       about it after that, I didn't believe that it was early

        12       2005, and I removed that part out.  So I probably didn't

        13       adjust the other words correctly.

        14

        15       Q.   Can we bring up, please, exhibit 603.  This is

        16       DFT.0007.0136.  You've said in the course of your earlier

        17       evidence that these 10 per cent rumours had been around for

        18       some time.  This is an email from you to Ms Armstrong at

        19       DFAT, copied to Mr Whitwell and Mr Long, on 18 March 2004.

        20       This was earlier in that same year.

        21       A.   Yes.

        22

        23       Q.   You had earlier sent Ms Armstrong another email, then

        24       you go on in this email to say:

        25

        26            The other issue I wanted to raise is that

        27            there is a high level push to investigate

        28            corruption of the OFF program - ie the 10%

        29            kickback scheme being in breach of SCR.

        30

        31       Now, you brought that to her attention, and you finish the

        32       email, in fairness to you, by saying:

        33

        34            Out of interest, AWB was the biggest

        35            individual supplier to the OFF program.

        36

        37       The strong inference is that you believed that AWB was

        38       likely to be investigated in relation to this 10 per cent

        39       issue?

        40       A.   Yes.

        41

        42       Q.   I want to ask you just about your terminology, and I'm

        43       not suggesting anything untoward on your part, Mr Hockey.

        44       I'm not being critical of you.  You say:

        45

        46            ...ie the 10% kickback scheme being in

        47            breach of SCR.
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         1

         2       You seem to be speaking of the scheme there as though it

         3       had a reputation.

         4       A.   Yes.

         5

         6       Q.   So may we correctly infer that this 10 per cent

         7       kickback scheme had been the subject of discussion in

         8       certain quarters before 18 March 2004?

         9       A.   Oh, absolutely, sir.

        10

        11       Q.   What can you tell us about it?

        12       A.   Well, sir, I was working in the CPA Ministry For Trade

        13       and I started there on 15 September 2003 and I finished on

        14       1 July 2004.  When I entered that office there were already

        15       processes in place where they were prioritising certain

        16       Oil-for-Food contracts for their utility value, as to

        17       whether or not they'd be reprioritised, whether they'd be

        18       refunded.  There'd already been a blanket decision made in

        19       Washington DC to remove 10 per cent off every contract.

        20       Now, therefore you could imagine in the office that I

        21       worked there was probably five or six Americans working on

        22       taking this 10 per cent out.  That's all they ever talked

        23       about, was the 10 per cent kickback scheme and how they

        24       believed it was in breach of Security Council resolutions.

        25       They were saying that every single contract was going to

        26       have that 10 per cent deducted off it.  I had people in my

        27       office who were doing this work saying to me they didn't

        28       believe that all Oil-for-Food contracts in fact had 10 per

        29       cent on it.  They were saying that some contracts had zero,

        30       some had 3, some had 5 per cent, some might have had

        31       20 per cent.  But they said that they were operating on a

        32       blanket decision, policy decision, from Washington that

        33       they remove 10 per cent off all the contracts.

        34

        35            The background to this particular email was

        36       interesting, because at that time we were going into a real

        37       food crisis in the country and I was looking after the

        38       logistics of trying to manage that.  One of our key guys in

        39       the office said to me - an American guy - "I'm just giving

        40       you the tip-off that I've been asked to work on this

        41       investigation, we're going to do a search of all the files

        42       here in Baghdad, I'm going to be working on this full time

        43       and you guys had better look out, you Aussies, because this

        44       has been generated by political concerns in Washington and

        45       there's going to be a big investigation and they're going

        46       to be chasing you guys, because you're the Aussies, because

        47       you are the biggest contributors and it's because of the
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         1       wheat market."

         2

         3            Now, that's probably about the best explanation I can

         4       give you, that at that particular - and I responded to that

         5       guy at the time, I said, "Well, I think that you're wasting

         6       your time because right now we've got a food crisis going

         7       on in this country and we can't afford to have people

         8       sitting down there doing searches of old files at the very

         9       time we need people there looking after trucks and ships"

        10       and, you know, looking after security convoys to try to

        11       avert what was looking very seriously like a major

        12       humanitarian crisis at that particular point in time.  In

        13       fact, I got quite angry about it, to be perfectly honest,

        14       and I made my views known around the office that I felt we

        15       were putting our energies in the wrong places at that

        16       particular point in time.

        17

        18       Q.   Now, we know that Captain Blake Puckett had

        19       circularised a memorandum as early as June 2003 --

        20       A.   Yes.

        21

        22       Q.   -- which referred to the subject matter that you have

        23       just raised.  His memorandum is dated 10 June 2003.  You

        24       have said - correct me if I'm wrong - that you never

        25       received that memorandum.

        26       A.   No, I don't think - no, I think that's incorrect.  I

        27       think I received a copy from Mr Long.  I think he sent me

        28       one.  If I didn't get the original one, I certainly got

        29       subsequent ones, because I seem to remember Mr Whitwell

        30       made some comments on one of those.  But, yes, I saw that.

        31       At that particular point in time I did not think that AWB

        32       had paid 10 per cent and they were talking at that stage

        33       that it was a blanket policy decision, as I said, and they

        34       were going to take it off all contracts, but I think the

        35       belief within AWB at the time was that they could fight it

        36       and that they would probably be able to seek an exemption.

        37       So it didn't cause serious alarm bells at that time.

        38

        39       Q.   Did you learn at any time that AWB had accepted the

        40       10 per cent reduction?

        41       A.   Yes, I did, but I can't remember exactly when that

        42       was.  I think it may have been - I started on 15 September

        43       2003.  I think it may have been just before or just - just

        44       before I left or just after I left.

        45

        46       Q.   It was September 2003?

        47       A.   Yes.
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         1

         2       Q.   So you knew then that AWB had accepted the

         3       10 per cent?

         4       A.   Correct, yes.

         5

         6       Q.   Did you regard that acceptance as an admission that it

         7       had paid the 10 per cent?

         8       A.   Certainly not, no.  It was made very clear to me

         9       that - you know, that it was under duress.  It was the fact

        10       that the contracts would be deprioritised if AWB didn't

        11       accept the 10 per cent and it was certainly - you know, I

        12       can certainly remember talking to Mr Whitwell that he was

        13       very unhappy about it and he said he was going to do

        14       everything he could to fight losing that 10 per cent.

        15

        16       Q.   There was an inaccuracy in my question.  I said did

        17       you regard that acceptance as an admission that AWB had

        18       paid the 10 per cent.  What I should have said to you -

        19       I'll put the question again - is did you regard that

        20       acceptance as an admission that AWB had built the

        21       10 per cent into its contract initially with the IGB?

        22       A.   No, I was clearly under the understanding that there

        23       was never 10 per cent in there in the first place and then

        24       that had been taken off and therefore AWB had been unfairly

        25       disadvantaged.

        26

        27       Q.   So then it wasn't until maybe a year later that you

        28       learnt of this 10 per cent as a reality --

        29       A.   Yes.

        30

        31       Q.   -- so far as AWB was concerned?

        32       A.   Correct.

        33

        34       Q.   Was that part of your surprise or shock?

        35       A.   Yes, absolutely.

        36

        37       Q.   Whilst we're dealing with emails from you on 18 March,

        38       could we bring up exhibit 604, please.  This is another

        39       email from you on that day to Ms Armstrong - DFT.0007.0137.

        40       No doubt you've seen this in the course of preparing for

        41       today, have you?

        42       A.   There's a number of different issues in this one.

        43       Which one do you want to focus on?

        44

        45       Q.   Well, the 10 per cent issue you pick up about halfway

        46       down.  I think you pick it up with a paragraph commencing:

        47
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         1            In relation to OFF matters, it is clear

         2            that there is a superpowered investigation

         3            into the OFF 10% issue about to be

         4            launched.

         5

         6       A.   Yes.

         7

         8       Q.

         9

        10            I very strongly suspect that they will

        11            start with the biggest supplier --

        12

        13       A.   Yes.

        14

        15       Q.

        16

        17            -- particularly as US Wheat Associates

        18            allegations have been made.

        19

        20            Important to remember that if such a case

        21            were to be initiated, the Australian

        22            government would be a party to the defence.

        23            The 10% kickback scheme started in Phase 8.

        24            I'm pretty sure US wheat had departed the

        25            scene by then - their last OFF sale was

        26            1997-98.

        27

        28            AWB as still under the purview of the

        29            government until 1 July 1999, when it

        30            commercialised and the govt rep was no

        31            longer part of the Board.

        32

        33       Now, this was information that you were passing to

        34       Zena Armstrong and as well to Mr Long and Mr Whitwell and

        35       to Mr Trewin, the last three being AWB employees.  Did you

        36       have any conversations with them, following or about the

        37       time of this email?

        38       A.   I don't recall having any conversations with Whitwell,

        39       Long or Trewin.  However, I do recall having a conversation

        40       with Zena Armstrong.  At that time - I have to say, I'm not

        41       happy with my choice of words about saying "the Australian

        42       government would be a party to the defence".  I mean, I'm

        43       not a lawyer.  That's making a big assumption.  I think the

        44       point I was trying to makes is that I was - I felt that

        45       there was a fair chance that the investigation would cover

        46       the period when AWB was still a statutory authority.

        47       That's why I pointed her in the direction of those other
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         1       two gentlemen, whom I knew would understand exactly at that

         2       point in time where the government's responsibility started

         3       and ended.

         4

         5       Q.   So as at 18 March 2004, when you sent this email to

         6       Ms Armstrong, your belief would have been, given what you'd

         7       been told by AWB personnel, that AWB had not paid any sum

         8       calculated on the basis of 10 per cent?

         9       A.   Correct, but there was still going to be an

        10       investigation because it was going to be across the board.

        11

        12       Q.   You refer in your statement at paragraph 66 to the

        13       inquiry's confidential exhibit 64C, which is the ELG report

        14       of 6 May 2003.  Could we bring up, please, ELG.0002.0087.

        15       You have seen this in the course of preparing to give

        16       evidence.  You say as much in paragraph 66 of your

        17       statement --

        18       A.   Yes.  I'm just not sure.  I think there's a redacted

        19       version of that.  I'm not sure that I saw that one.

        20       Anyway, I may have.

        21

        22       Q.   Well, you'll see that this is the unredacted version.

        23       A.   Yes.  I think it's likely that I did see it.

        24

        25       Q.   You will see that both you and Mr Whitwell have your

        26       names at the beginning of this document --

        27       A.   Yes.

        28

        29       Q.   -- under the word "Iraq".  The document gives every

        30       impression that you share authorship of the document.  Your

        31       evidence is, is it, that the only portion that you

        32       contributed to the document is that section on the next

        33       page, 0088, under the heading "Iraq Debt"?

        34       A.   Yes, I certainly - those words look familiar.

        35       However, there's a couple of bits of terminology in there

        36       which aren't consistent with the way I write things, so I

        37       think there's a fair chance that I supplied those dot

        38       points to Mr Whitwell and he might have just played with

        39       them a little bit.  For instance, I'm just looking at that

        40       line where it starts "Dan Amstutz", the second-last dot

        41       point.  I never put "billion" with a capital "B".  However,

        42       yes, I think I'd be comfortable with what's in those dot

        43       points.

        44

        45       Q.   Did you see the document in its final form?

        46       A.   I certainly don't recall doing so, sir.  As I

        47       explained in my statement, I rarely did see those final
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         1       forms.  I was often asked, and I still am often asked to

         2       this day, to contribute copy for certain reports to do with

         3       areas within my remit, and I generally email those to

         4       somebody else and they put them in the final report and off

         5       they are sent.

         6

         7            I think in this particular instance the meeting was on

         8       6 May and I'd been in Canberra for the two days prior to

         9       that and so I wouldn't have been part of the - you know,

        10       these reports are generally done the day before a meeting

        11       or even on the morning of a meeting, at worst.  So I'd be

        12       very confident that I never saw this report - this

        13       particular report and, as I say, I rarely saw the final

        14       versions of such reports.

        15

        16       Q.   Can I ask you to consider the next paragraph, "Tigris

        17       Commission", and particularly the second sentence, "They",

        18       being Tigris Petroleum, "intimated a number of influential

        19       people will need to start receiving funds and that further

        20       delays may cause difficulties going forward".  Did you ever

        21       see that?

        22       A.   The first time I saw that, sir, was sometime after

        23       this inquiry was under way, and I can assure you that if

        24       I'd ever seen that before I would remember it and I would

        25       have done something about that.

        26

        27       Q.   The substance of that was never brought to your

        28       attention?

        29       A.   No.

        30

        31       Q.   Have you spoken to anybody about that paragraph?

        32       A.   Not since I've read that in this inquiry.  Sir, we've

        33       been very careful not to have discussions amongst each

        34       other, and it's certainly discussion I'll be having after

        35       this inquiry is over, but I certainly had no knowledge of

        36       that before.

        37

        38       Q.   Can I bring you to exhibit 33, which is AWB.5016.0115.

        39       You'll see the email second from the top of the page is one

        40       from you to Mr Whitwell.

        41       A.   Yes.

        42

        43       Q.   You set out your feelings that UN sanctions shouldn't

        44       be breached.  I want to bring you to the last paragraph of

        45       that:

        46

        47            From a public relations perspective, the
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         1            only red lights are breach of

         2            sanctions/legalities.  3rd parties with

         3            Iraq connections are no worries (as long as

         4            its legal).

         5

         6       What was the reference to "3rd parties with Iraq

         7       connections" being no worries?

         8       A.   Sir, I've read that a number of times over the last

         9       couple of weeks and I'm afraid I do not understand what I

        10       was getting at there.  I honestly don't.  I mean, I was

        11       trying to give clear advice, just from a PR perspective,

        12       that you've just got to do things by the rules and if you

        13       do things by the rules, anything can be managed.  I can't

        14       quite understand where I was coming from with that last

        15       bit.  It's nothing sinister, though, whatever it is.

        16

        17       Q.   That is January 2003.  The ELG report that I took you

        18       to is May 2003.  Can I ask you this - indeed, I need to ask

        19       you this - is your reference to "3rd parties with Iraq

        20       connections are no worries" connected to the statement that

        21       "a number of influential people will need to start

        22       receiving funds and that further delays may cause

        23       difficulties going forward"?

        24       A.   No, absolutely not, sir.  Number 1, I didn't know

        25       anything about the inverted commas "influential people"

        26       comment.  Number 2, as I've clearly stated - clearly

        27       stated - in this supplementary statement, I didn't know

        28       anything about Tigris.  And number 3, I'd like to say that

        29       this particular email was about the matter of paying the

        30       contamination claim, and they were looking for alternative

        31       ways of paying that contamination claim.  Now, if you

        32       remember I'd already sought some advice from DFAT and

        33       they'd given us two options.  Then Chris had approached me

        34       and said, "Look, is there any other way of doing it, for

        35       whatever reason those other ways didn't work.  From a PR

        36       perspective, what are the issues?"  I was just saying

        37       straightout, "We don't break sanctions.  Not only do you

        38       get internal advice, because if it says that it's okay,

        39       that's not good enough from a PR perspective; you also have

        40       to get independent external legal advice."  Then I also

        41       remember saying to Chris - it's not written in this

        42       particular email - I said that we need to make DFAT aware

        43       in advance explicitly and also the Office of the Iraq

        44       Program, that we need to make them aware of it, just to

        45       make sure that it didn't become an issue when it didn't

        46       need to become an issue.  I was saying that we should only

        47       go ahead with concrete under our feet.
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         1

         2       Q.   I think the inquiry appreciates that you in fact took

         3       the trouble to obtain DFAT advice and, having obtained DFAT

         4       advice as to the appropriate way to pay this claim, you

         5       passed that advice on to others.  My question was more

         6       directed to what appears to be the coincidence that someone

         7       else has written about influential people needing to

         8       receive funds who might well be regarded as third parties,

         9       and your reference to "3rd parties with Iraq connections".

        10       Now, my inquiry was is there any connection between the two

        11       statements?

        12       A.   No, there's no connection, sir.  I didn't know

        13       anything about the Tigris matter.  I can see why you would

        14       ask that question, but this email was clearly just about

        15       the payment - or proposed payment - of the contamination

        16       claim.  I don't believe the contamination claim has ever

        17       been paid.

        18

        19       Q.   No, the money is still sitting there, as we

        20       understand.  Can I bring you to paragraph 87 of your

        21       statement, at page 15.  If I ask you to turn that up in

        22       your document, I will have brought up the exhibit to which

        23       it relates - exhibit 32, AWB.0188.0047.  This is the AWB

        24       Limited memorandum of 7 February 2003, which says on its

        25       face that it's copied to you.

        26       A.   Yes.

        27

        28       Q.   What do you say about that?

        29       A.   Sir, when I look at that, I'm not sure whether that's

        30       a hard copy or an electronic copy.

        31

        32       Q.   We have this in hard copy because it bears Mr Long's

        33       signature.

        34       A.   Yes.  There was no copy - no electronic copy in any of

        35       my emails, so I'm only suspecting that it was only ever a

        36       hard copy.  But I've never seen that before.  I've

        37       certainly got no knowledge of Tigris, apart from what I've

        38       already laid out in my statement.  I just heard it talked

        39       about at times.  I knew it was a debt.  I didn't know

        40       whether AWB was owed or AWB owed somebody else.  I didn't

        41       know the quantum of the figure, I didn't know what its

        42       background was.  In this particular instance, 7 February

        43       2003, I was overseas, and I'd been overseas for about two

        44       weeks, I believe, and it was still another two weeks or so

        45       before I'd come back.  Now, I'm not making excuses, but it

        46       was almost impossible to go through your emails when you're

        47       away, and certainly something like this - I just - I'm sure
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         1       I would have remembered if I'd ever seen it, and I

         2       certainly have no knowledge of it.

         3

         4       Q.   Can we go to the next page, 0048, because you have had

         5       something to say about this in your statement, at

         6       paragraph 87.  I draw your attention to the last paragraph

         7       on the second page of this memo, commencing with the

         8       words - actually, both of those two paragraphs.  You'll see

         9       the first refers to an informal discussion with DFAT.  That

        10       would seem to be a contraction, but, nevertheless, a

        11       contraction which contains the substance of the advice you

        12       obtained from DFAT.

        13       A.   Mmm-hmm.

        14

        15       Q.   The second sentence would appear to be a contraction,

        16       but again one which contains the substance of your opinion

        17       expressed in the email we've already seen that the payment

        18       had to be legal and could not be seen as breaking UN

        19       sanctions.  Then public affairs is referred to again,

        20       having expressed a concern that this would not be well

        21       received by the UN OIP office and that there was a

        22       reasonable chance of them finding out.  Now, you say in

        23       your statement, at paragraph 87:

        24

        25            The OIP reference does not adequately

        26            reflect the depth of the advice I have

        27            previously given.

        28

        29       What advice are you referring to there?  Are you referring

        30       to the advice that you'd obtained from DFAT and which you'd

        31       passed on --

        32       A.   No.

        33

        34       Q.   -- or are you referring to other advice that you'd

        35       given separately?

        36       A.   I was referring to the advice that I discussed just a

        37       few moments ago, where I felt that that was some sort of a

        38       summary, I suppose.  It wasn't just that I didn't think

        39       that UN OIP - you know, that it would be very well received

        40       by them.  I felt that my advice was a little bit broader

        41       than that and my advice was don't break a sanction, it was

        42       get internal legal advice, get external legal advice, tell

        43       DFAT about it and tell the UN about it.  It wasn't because

        44       I didn't want to get embarrassed because we were going to

        45       get found out; it was the fact that all of those things

        46       needed to be done and we needed to be completely upfront

        47       about what we were doing.  I still stand by that, it's
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         1       still the best corporate advice that I think has come up in

         2       the inquiry to date.  I think it was just a matter of doing

         3       things properly.

         4

         5       Q.   You go on in your paragraph 87 to say:

         6

         7            I can certainly state that I would not have

         8            agreed to the wording of this memorandum

         9            under any circumstances.

        10

        11       When you say "the wording", are you speaking of the whole

        12       of the document, are you speaking of the actions?

        13       A.   No, I was talking about - well, sorry, I might be

        14       getting confused here.  I certainly believe that that last

        15       paragraph could have been written a lot better, along the

        16       lines that I've just explained.  But I may - I'm sorry,

        17       there was also another ELG report which I think mentioned

        18       something about "D Hockey's advice", and I'm not sure

        19       whether that's what I was referring to in that paragraph or

        20       not.

        21

        22       Q.   Well, you've since read this document, have you not?

        23       A.   This particular one on the screen?

        24

        25       Q.   Yes.

        26       A.   Yes.  I haven't read the legal advice, though, sir.

        27

        28       Q.   No, neither have we, although we did by accident see

        29       it.

        30       A.   Well, you've done better than I have and I can't even

        31       give you any --

        32

        33       Q.   If we go to the next page, 0049 --

        34

        35       THE COMMISSIONER:   Some of us have seen it and forgotten

        36       it.

        37

        38       MR AGIUS:   Q.   You'll see under "Actions" there is a

        39       proposal set out.

        40       A.   Yes.

        41

        42       Q.   Was that proposal ever discussed with you?

        43       A.   No.

        44

        45       Q.   Was any element of the proposal discussed with you?

        46       A.   No.

        47
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         1       Q.   Did you have any indication from DFAT that this was

         2       still a grey area in terms of --

         3       A.   From DFAT?

         4

         5       Q.   Yes.

         6       A.   No.

         7

         8       Q.   You'll see that, under "Actions", there is recorded:

         9

        10            Whilst IS & M have received a number of

        11            different opinions from different areas of

        12            AWB and an informal opinion from DFAT we

        13            still feel this issue is a grey area with

        14            no prescriptive answers.

        15

        16       Did you believe that the information that you obtained from

        17       DFAT, or advice or informal opinion, left open the

        18       possibility that this was a grey area?

        19       A.   No.

        20

        21       Q.   Did you, when you passed on or spoke to others about

        22       DFAT's advice, give anybody the impression, deliberately or

        23       otherwise, that DFAT thought that the area was a grey one?

        24       A.   No, I never - I thought it was really quite clear.

        25       Sir, I didn't ever read this document, and I think you

        26       asked me a question a moment ago about - I said I would not

        27       agree to this wording under any circumstances.  I believe

        28       that I was referring to that second dot point at the end

        29       when I made that comment.

        30

        31       Q.   Why would you not have agreed to the second dot point?

        32       A.   Well, they're talking about the managing director only

        33       conveying our intentions to the Australian government once

        34       all the arrangements were put in place.  Now, my advice was

        35       that we told DFAT about it right upfront, not once we'd put

        36       all the arrangements in place, and why the managing

        37       director would be the person to convey those intentions I

        38       don't know.  I don't know why anybody made that suggestion,

        39       and I wasn't there - I was overseas at the time, so I'm

        40       just not sure what developed while I was away.

        41

        42       Q.   In your statement you refer on a number of occasions

        43       to meetings with ministers, and on one occasion a meeting

        44       following the settlement of the iron filings dispute, a

        45       meeting which was attended by the Prime Minister and the

        46       Foreign Minister, Mr Downer, on 22 August 2002.  I could

        47       take time and take you through every one of those meetings,
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         1       but I'm going to ask you some global questions.  If you

         2       feel you can't answer them without going to each particular

         3       meeting, please tell me.  I'm only doing this in the

         4       interests of saving some time.  In the course of any

         5       meeting that you attended on behalf of AWB with any

         6       minister, did you ever advise the minister, or say during

         7       the course of a meeting, that AWB was paying money to the

         8       Iraqis via Alia?

         9       A.   No, I never said that, sir.

        10

        11       Q.   I'm not suggesting you did, but there are a number of

        12       propositions, since you were at a lot of meetings with the

        13       government, that I need to put to you?

        14       A.   I'm happy to answer all your questions, sir.

        15

        16       Q.   I'm not putting these as positive suggestions.  You

        17       shouldn't infer that the inquiry has a view on it one way

        18       or the other.  We're just attempting to obtain your

        19       evidence.

        20       A.   Mmm.

        21

        22       Q.   Did you ever, in the course of any of these meetings,

        23       mention the name of Alia and indicate that AWB was using

        24       Alia to truck its wheat in Iraq?

        25       A.   No, sir.

        26

        27       Q.   Did you ever at any of these meetings descend to that

        28       kind of detail - that is, the mechanics of the contracts

        29       that AWB had with the Iraqis?

        30       A.   No, sir.

        31

        32       Q.   Did you ever hear any other person during the course

        33       of any of these meetings say anything about the subject

        34       matters that I've asked you questions about; that is, the

        35       mechanics of the contracts?

        36       A.   No, sir.

        37

        38       Q.   Alia as a trucking company?

        39       A.   By name, no.

        40

        41       Q.   Did you hear an entity referred to as a Jordanian

        42       trucking company at any of these meetings?

        43       A.   No, sir.

        44

        45       Q.   Did you hear any reference to money being paid to the

        46       Iraqis via any other entity?

        47       A.   No, sir.
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         1

         2       Q.   Did you hear anything said at any of these meetings

         3       which carried any import that AWB was in fact acting in

         4       breach of sanctions?

         5       A.   No, sir.

         6

         7       Q.   Now, I've asked you those questions in relation to

         8       government, and by that you will understand that I was

         9       asking you questions about the meetings to which you've

        10       referred in your statement.  Very often you've identified

        11       ministers by name, or by position.  I should ask you the

        12       same questions about the opposition.  I see in your

        13       statement, at paragraph 101, you say that you briefed the

        14       federal opposition on a number of occasions and you

        15       recollect that the opposition leader, Mr Crean, was briefed

        16       on 22 August 2002.

        17       A.   Yes.

        18

        19       Q.   In relation to that briefing, did he receive a similar

        20       or different briefing, in terms of substance, to the

        21       briefing that you referred to that was given to the

        22       Prime Minister and Foreign Minister Downer on that day?

        23       A.   Sir, it would have been a lot more general than the

        24       meeting, because we did have a few specific issues that we

        25       had to raise with the Prime Minister and Mr Downer and it

        26       would have been inappropriate to raise those - the meeting

        27       we had with Mr Crean was before the meeting we had with the

        28       Prime Minister, so therefore we really just talked in

        29       general terms about the difficulties we were having with

        30       Iraq and the impending war, potential war, at least.

        31

        32       Q.   You go on to say that whilst the opposition was not

        33       briefed on AWB matters as regularly as the government, they

        34       were briefed on key issues as they emerged.

        35       A.   Yes.

        36

        37       Q.   Did you ever brief any member of the federal

        38       opposition with material suggesting that AWB had acted in

        39       breach of sanctions?

        40       A.   No, sir.

        41

        42       Q.   Indeed, in relation to your briefings of both the

        43       government - that is, ministers or employees of the

        44       Commonwealth - and your briefings of the opposition was it

        45       your position, if you'd been asked, that AWB had not acted

        46       in breach of sanctions?

        47       A.   Absolutely.  That was my belief, sir.
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         1

         2       Q.   So far as your concern, was that the position that AWB

         3       was taking with Commonwealth employees, the government and

         4       the federal opposition, that it had not knowingly acted in

         5       breach of sanctions?

         6       A.   Well, absolutely.  I mean, my 100 per cent belief was

         7       that everything that AWB had been doing was perfectly

         8       aboveboard and was no breach of any law or sanction.

         9

        10       MR AGIUS:   Mr Commissioner, that completes my examination

        11       of Mr Hockey.

        12

        13       THE COMMISSIONER:   Mr Walker, do you have any questions?

        14

        15       MR WALKER:   I have no questions arising out of that,

        16       Mr Commissioner, but I may have some need for matters to be

        17       clarified, if there's any further cross-examination.

        18

        19       THE COMMISSIONER:   Mr Judd?

        20

        21       MR JUDD:   I have no questions.

        22

        23       THE COMMISSIONER:   Does anybody else wish to ask this

        24       witness any questions?

        25

        26       MR FORREST:   Mr Commissioner, I'm conscious that this may

        27       upset logistical arrangements, but I will need to seek

        28       instructions from Mr Long.  I have arranged for both

        29       statements to be faxed down to him.  There's been some

        30       evidence this afternoon that concerns him.  I'm conscious

        31       that there may be a problem with this witness returning

        32       tomorrow.  I really doubt whether Mr Long has had a chance

        33       to read the two statements that have been faxed down to

        34       Melbourne.  It's clear enough that there are issues that

        35       deal with Mr Long.  I'm not saying that I will have

        36       questions to ask this witness, but I need to clarify

        37       whether there is dispute on the evidence and, if so,

        38       whether it's of an extent to justify bringing him back at

        39       some stage.

        40

        41       THE COMMISSIONER:   Is there a problem about tomorrow,

        42       Mr Walker?

        43

        44       MR WALKER:   I have a personal difficulty tomorrow and

        45       Wednesday, Mr Commissioner.  The hearing I have fixed for

        46       Wednesday is listed only for one day.  It's an urgent

        47       listing in relation to the Toll and Patrick takeover
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         1       matter, so --

         2

         3       THE COMMISSIONER:   What's the position, Mr Agius?

         4

         5       MR AGIUS:   We could accommodate Mr Hockey again on

         6       Thursday.  There is some prospect that our evidence in

         7       relation to the recall of AWB witnesses will conclude this

         8       week, so I'd be reluctant to say anything beyond Friday, at

         9       the latest.  Could we tentatively, if the Commissioner is

        10       minded to accede to Mr Forrest's application, say Thursday,

        11       and perhaps my learned friend could inform us informally on

        12       Wednesday afternoon as to whether or not he's likely to be

        13       free on Thursday, in which case we would proceed with the

        14       examination on Thursday.  If he's not, then we might make

        15       other arrangements.

        16

        17       THE COMMISSIONER:   Are you content with that?

        18

        19       MR WALKER:   Yes.  It's listed for only one day,

        20       Mr Commissioner, but if it doesn't spill over then Thursday

        21       should be convenient.

        22

        23       THE COMMISSIONER:   All right.  Provisionally I'll ask you

        24       to return on Thursday.

        25

        26       MR AGIUS:   Is there any other examination of the witness

        27       aside from Mr Forrest?

        28

        29       MR ALLEN:   I'm in the same position as Mr Forrest,

        30       Mr Commissioner.  I would like an opportunity to get some

        31       instructions.  I doubt that I'll have any questions.

        32

        33       THE COMMISSIONER:   Mr Lindberg's name wasn't mentioned,

        34       was it?

        35

        36       MR ALLEN:   It is mentioned in the statement - several

        37       times.

        38

        39       THE COMMISSIONER:   If there is to be any further

        40       cross-examination, could you please advise Mr Agius by,

        41       say, lunchtime Wednesday so he can make arrangements for

        42       Thursday.  Very well.  Thank you, Mr Hockey.

        43

        44       <THE WITNESS WITHDREW

        45

        46       MR AGIUS:   That completes the evidence we have available

        47       to call today.  We expect to be able to return to
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         1       Mr Hargreaves later in the week.  He's not able to be with

         2       us today.

         3

         4       THE COMMISSIONER:   Very well.  I'll adjourn until 10am.

         5

         6       AT 4.50AM THE COMMISSION WAS ADJOURNED TO

         7       TUESDAY, 4 APRIL 2006 AT 10AM

         8
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