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         1       MR AGIUS:   I call Mr Borlase.

         2

         3       MR CROUCHER:   Before Mr Borlase is sworn, may it please

         4       the Commission, I seek authorisation to appear.

         5

         6       THE COMMISSIONER:   Yes, Mr Croucher, leave is granted to

         7       you on the usual terms.

         8

         9       <DARRYL ROSS BORLASE, sworn:                      [10.17am]

        10

        11       <EXAMINATION BY MR AGIUS:

        12

        13       MR AGIUS:   Q.   Mr Borlase, might we have your full name,

        14       please?

        15       A.   Darryl Ross Borlase.

        16

        17       Q.   You appear today in answer to a notice requiring your

        18       appearance?

        19       A.   Yes.

        20

        21       Q.   We have a statement, which is unsigned, of 16 December

        22       2005, said to be a statement containing evidence which you

        23       were in a position to give.  Could we bring up, please,

        24       WST.0001.0061.  Have you seen that before, Mr Borlase?

        25       A.   Yes.

        26

        27       Q.   It is dated 16 December 2005.  As at 16 December 2005

        28       were the contents of that statement true and correct to the

        29       best of your knowledge and belief?

        30       A.   Yes, sir.

        31

        32       Q.   As at today, February 2006, do you still say that the

        33       contents of that statement are true and correct to the best

        34       of your knowledge and belief?

        35       A.   Yes, sir.

        36

        37       MR AGIUS:   I tender the statement, Commissioner.

        38

        39       EXHIBIT #354 STATEMENT OF DARRYL BORLASE, DATED 16/12/2005,

        40       BARCODED WST.0001.0061

        41

        42       MR AGIUS:   Q.   How was that statement compiled,

        43       Mr Borlase?

        44       A.   It was compiled in conjunction with ABL.  I had a

        45       number of interviews with ABL, went through most of the

        46       issues and key documents pertaining to me, and ABL's advice

        47       was to prepare the statement in current format.
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         1

         2       MR CORBETT:   Mr Commissioner, I rise to raise the spectre

         3       of privilege.

         4

         5       THE COMMISSIONER:   Yes.  Don't tell us what ABL's advice

         6       was.

         7

         8       MR AGIUS:   Q.   We're not allowed to know what ABL said to

         9       you whilstever there is a claim for privilege.

        10       A.   Okay.

        11

        12       Q.   I think you have probably answered my question.  It

        13       was compiled in consultation with ABL?

        14       A.   Correct.

        15

        16       Q.   You said that you saw documents that related to you.

        17       By 16 December 2005, had you seen the trip report

        18       dated February 2001?

        19       A.   Yes.

        20

        21       Q.   And did you have that available to you as at the time

        22       of this statement of 16 December 2005?

        23       A.   Yes.

        24

        25       Q.   It is not referred to in the statement, Mr Borlase.

        26       A.   I've --

        27

        28       Q.   Can you offer any reason as to why it is not referred

        29       to, without telling us what, if anything, ABL or any

        30       representative of ABL advised you?

        31       A.   I thought my statement as outlined - there is a

        32       section on the trip to Iraq and that it would be covered as

        33       evidence or it would come out in the Commission,

        34       questioning around that trip report.

        35

        36       Q.   You say in the statement in paragraph 17:

        37

        38            I also learnt that prior to July 1999 wheat

        39            sales to Iraq were on a CIF free out

        40            Umm Qasr basis.  In July 1999 the IGB

        41            issued a new tender.

        42

        43       And you go on to describe the change "now required wheat to

        44       be delivered CIF free in truck to all governorates in Iraq.

        45       The tender further provided that the cost of discharge and

        46       land transportation was to be paid to a land transport

        47       company."  Did you learn that it was to be paid to a land
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         1       transport company of Iraq?

         2       A.   At that particular time, sir, my knowledge of tender

         3       documents and actual terms in a tender document was

         4       limited.  I had been working with the Wheat Board, or on

         5       the international sales and marketing desk, for eight

         6       months only, on the Middle East Africa desk.  I was coming

         7       to terms with all of the markets, not only Iraq, and they

         8       all had slightly different terms.  Given my junior status

         9       at that time, I wasn't in a position to be able to fully

        10       interpret every single term within a tender document.

        11

        12       Q.   But your paragraph 17 refers to the tender.  Did you

        13       see a copy of the tender?

        14       A.   Yes.  I saw a copy of the tender, which I faxed to

        15       Dominic Hogan, I believe.

        16

        17       Q.   Yes.  You say:

        18

        19            I later learnt that AWB commenced paying

        20            trucking fees to Alia and General Trade.

        21

        22       How did you learn that?

        23       A.   I believe I learnt it in general discussion around the

        24       Middle East marketing desk.  We had a pretty close unit

        25       where there was four people sitting pretty closely

        26       together.  I was aware that Mark Emons was having

        27       discussions with the Iraqis and the method of trying to

        28       facilitate those payments for transport, and I believe

        29       I learnt of Alia some time late in 1999.

        30

        31       Q.   Did you learn of it in circumstances which indicated

        32       that the Iraqis had asked Mr Emons to make the first

        33       payment to Alia directly?

        34       A.   No.  I wasn't a party to any of the discussions with

        35       Iraq and Mark Emons.  I was aware in a general sense that

        36       Mark was having discussions with chartering and IGB, but

        37       the actual particulars around those discussions, I wasn't

        38       privy to.

        39

        40       Q.   Could we bring up, please, AWB.5073.0076.  This is an

        41       email from Mr Geary to Mr Hogan, which is copied to you, in

        42       which he says:

        43

        44            We are happy to give you some prices to

        45            work for Oct/Nov/Dec but there are some

        46            things in the tender doc we cannot offer

        47            against, Darryl will go through these with
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         1            you.

         2

         3       Can you recall what they were?

         4       A.   No, I can't recall the specifics.  Obviously I have

         5       received this email.  I can't recall speaking to Peter

         6       Geary, but that's not to say that that didn't happen.  The

         7       only thing that I can recall about this is faxing the

         8       tender document to Dominic Hogan and Dominic took it up

         9       from there on the particular issues within that tender

        10       document.

        11

        12       Q.   Could we bring up, please, confidential exhibit 90C,

        13       which I have as AWB.0100.0350.  There is a note there to

        14       Dominic Hogan about a third of the way down the page.  Is

        15       that in your handwriting?

        16       A.   The one that says "Dom, copy of what Zuhair"?

        17

        18       Q.   Yes.

        19       A.   Yes, that's mine.

        20

        21       Q.   Is any of the other handwriting on that page yours?

        22       A.   No.

        23

        24       Q.   If we go to the next page, 0351, down to clause 10,

        25       were you aware at the time of the terms of this clause?

        26       A.   Yes.  Yes, I was.

        27

        28       Q.   And you would have seen "To be paid to the land

        29       transport company.  For more details contact Iraqi Maritin

        30       in Basrah".  Were you aware that the land transport company

        31       was an Iraqi company?

        32       A.   No, I wasn't.

        33

        34       Q.   Can we go to AWB.0135.0075.

        35

        36       THE COMMISSIONER:   Mr Agius, AWB.5073.0076 is confidential

        37       exhibit 89.

        38

        39       MR AGIUS:   Yes, Mr Commissioner.

        40

        41       THE COMMISSIONER:   Do you wish to make that a public

        42       exhibit?

        43

        44       MR AGIUS:   I can see nothing in it of any confidential

        45       nature at this stage.  There is a reference to a FOB price

        46       in the last line of the first email, but this was 1999.

        47
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         1       THE COMMISSIONER:   Do you have a problem?

         2

         3       MR CORBETT:   If I might just review it over the morning

         4       break.

         5

         6       THE COMMISSIONER:   I will mark it exhibit 355.  There is a

         7       non-publication order until you have reviewed it at the

         8       morning tea adjournment.

         9

        10       MR AGIUS:   We can remove the reference to the FOB price.

        11       It is not relevant for our purposes.

        12

        13       EXHIBIT #355 EMAIL FROM MR GEARY TO MR HOGAN, COPIED TO

        14       MR BORLASE, BARCODED AWB.5073.0076

        15

        16       MR AGIUS:   Q.   We should have AWB.0135.0075 up.  This is

        17       an email from Mr Owen to you, copied to others, Mr Borlase.

        18       Mr Owen comments on the tender.  When you have read that

        19       first page, if you indicate, we can turn the page for you.

        20       A.   I have finished.

        21

        22       Q.   Do you see item 10?

        23       A.   Yes.

        24

        25       Q.   Mr Owen draws attention to that paragraph of the

        26       tender to which I have taken you, and he asks:

        27

        28            Why??? and how do we pay Land Transport

        29            company when all Iraqi funds frozen????????

        30

        31       Wouldn't that have indicated to you that the land transport

        32       company was an Iraqi company?

        33       A.   Not necessarily at that point in time, because I don't

        34       think it was known within AWB, or there was great confusion

        35       about who the land transport company is, or whether it is

        36       maritime agents at that particular time, what the conduit

        37       was for that land transport payment --

        38

        39       Q.   Were you aware - I am sorry, I didn't mean to cut you

        40       off.

        41       A.   That's okay, I am finished.

        42

        43       Q.   Were you aware that Iraqi funds - that is, Iraqi bank

        44       accounts - had been frozen?

        45       A.   Yes.

        46

        47       Q.   Were you aware that the sanctions did not permit the
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         1       AWB to make payments in US dollars to an Iraqi entity?

         2       A.   At this particular point in time, the specifics around

         3       the UN sanctions, I was not fully across every term in the

         4       UN sanctions in 986 and 661, so I can't say I categorically

         5       remember the particulars about the Iraqi funds being

         6       frozen.

         7

         8       Q.   Nevertheless, it seems you were told that in this

         9       email?

        10       A.   Yes.

        11

        12       Q.   Were you not aware at the time of this email - or,

        13       indeed, if not at the time, shortly afterwards - that under

        14       the sanctions it was not possible for the AWB to make US

        15       dollar payments to an Iraqi entity?

        16       A.   All I can say about this document is it has been

        17       directed to me, but after - I mean, Mark Emons has been

        18       cced as well.  I don't think I responded to this.  I was

        19       the junior on the desk.  So I didn't partake in any of the

        20       conversation or email traffic or decision making about this

        21       particular point, because my state of knowledge at that

        22       point in time was limited on what to do in that set of

        23       circumstances.

        24

        25       MR AGIUS:   Mr Commissioner, we have a version of this

        26       email already as an exhibit, but I will tender these two

        27       pages to make the record complete.

        28

        29       THE COMMISSIONER:   Yes.  AWB.0135.0075 and 0076 will be

        30       exhibit 356.

        31

        32       EXHIBIT #356 TWO-PAGE EMAIL FROM MR OWEN TO MR BORLASE,

        33       COPIED TO OTHERS, BARCODED AWB.0135.0075-0076

        34

        35       MR AGIUS:   You faxed off to DFAT two faxes, one on 27 and

        36       one on 29 July 1999, enclosing the three contracts which

        37       had been negotiated in July.  Let me bring those up.

        38       AWB.0069.0020 is the first of them, and if we have

        39       page 0022, that's the second.  I will tender those as

        40       public exhibits, Mr Commissioner.

        41

        42       EXHIBIT #357 TWO EMAILS FROM AWB TO DFAT,

        43       BARCODED AWB.0069.0020 AND AWB.0069.0022

        44

        45       MR AGIUS:   You will see in each case the fax cover sheet

        46       refers to a number of inclusions and, in its terms, the fax

        47       cover sheet attaches the contracts.  They will, in due
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         1       course, become exhibits in the contract files,

         2       Mr Commissioner.

         3

         4       THE COMMISSIONER:   Yes.

         5

         6       MR AGIUS:   Q.   If we bring up AWB.5036.0099, this is your

         7       email to Mr Hogan of 7 October 1999.  The first sentence

         8       implies that you had a deal of awareness about the problems

         9       that were being felt concerning the free on truck clause in

        10       the contract.  You will recall that by 7 October, although

        11       the contracts had been signed, there had not yet been a

        12       delivery under those July contracts.

        13       A.   Yes.

        14

        15       Q.   Were you not aware by 7 October 1999 that the AWB,

        16       through others, including Mr Emons, was aware that cash

        17       payments - that is, payments in US dollars - could not be

        18       made to the IGB?

        19       A.   I'm not sure what Mr Emons thought or what others

        20       thought at AWB at that point in time.

        21

        22       Q.   It seems that you, however, were aware of a number of

        23       problems associated with the free on truck clause.  Were

        24       you not aware of the problem that related to the making of

        25       payments to an Iraqi entity?

        26       A.   I was aware of the operational issue of how that

        27       clause was going to work, but not the actual conduit or the

        28       mechanism for that payment, and I think in this email that

        29       I'm referring to - I think there is still great confusion

        30       about how, once the wheat arrived, they were going to

        31       document each truck, whether it was in the governorate at

        32       the end point or whether it was at the port.  I think

        33       that's what it is making reference to.  Even the Iraqis

        34       themselves I don't think knew how that was going to be

        35       flowed through to being paid.

        36

        37       Q.   Do you see the last sentence:

        38

        39            Have attached beautifully written Briefs

        40            for Turkey and Iraq...

        41

        42       Were they market briefs?

        43       A.   They were briefs in preparation for the people that

        44       travelled into Iraq.  I think there was a trip coming up

        45       that entailed Dominic and the chairman, so I prepared those

        46       briefs for them.

        47
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         1       Q.   Where did you obtain the source material for those

         2       briefs?  Did you find them on the G drive of the IT system

         3       that was maintained by AWB?

         4       A.   I can't recall which drive that I would have got that

         5       information from, but I was responsible for keeping a

         6       spreadsheet on some of the cost elements of doing the

         7       business with Iraq, which was the shortages, the dispatch

         8       demurrage, and time of payment - delay in payment, should

         9       I say - so I assume it came off our standard drive.

        10

        11       Q.   Could we go back, please, in time, to 5 April 1999.

        12       Could we bring up AWB --

        13

        14       THE COMMISSIONER:   Should I mark that as an exhibit?

        15

        16       MR AGIUS:   Yes.  I am sorry.

        17

        18       THE COMMISSIONER:   That will be exhibit 358.

        19

        20       EXHIBIT #358 EMAIL DATED 7/10/1999 FROM MR BORLASE

        21       TO MR HOGAN, BARCODED AWB.5036.0099

        22

        23       MR AGIUS:   Q.   Can we bring up AWB.0135.0147.  This is an

        24       email from Mark Emons to you, attaching an email from

        25       Dominic Hogan to him.  If you go to the very bottom of the

        26       page, you will see:

        27

        28            Other notes maybe on G drive - under Iraq -

        29            briefs etc...

        30

        31       Do you see that?

        32       A.   Yes.

        33

        34       MR AGIUS:   I tender that, Mr Commissioner.

        35

        36       THE COMMISSIONER:   Exhibit 359.

        37

        38       EXHIBIT #359 EMAIL FROM MARK EMONS TO DARRYL BORLASE,

        39       BARCODED AWB.0135.0147

        40

        41       MR AGIUS:   Q.   When you compiled your market briefs, did

        42       you go to a particular place in the IT system of AWB to

        43       obtain basic information about the Iraqi market?

        44       A.   Yes.  Most of my work that I did I thought was in a

        45       chronological order that had all the various markets that

        46       the Middle East - that AWB dealt with in the Middle East

        47       and you just clicked on Iraq and the information - that's
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         1       where I got the information from.

         2

         3       Q.   And did you have the obligation to bring that brief up

         4       to date from time to time?

         5       A.   I was, yes, as requested, whenever someone went in

         6       there and wanted some operational information, I would pull

         7       together the operational information from around the

         8       business and put it in a brief and prepare it for them and

         9       a lot of the information was copied from brief to brief,

        10       except the - for getting it up to date.

        11

        12       THE COMMISSIONER:   Q.   Was a new document created or was

        13       it just an update of what was there?

        14       A.   Quite often you would use the old document, save it

        15       across and put the new information in.

        16

        17       MR AGIUS:   Q.   The Iraqi market brief existed as a

        18       permanent entry on the IT system?

        19       A.   As far as I'm aware, yes.

        20

        21       Q.   And you could gain access to it from time to time

        22       whenever you needed it?

        23       A.   Yes.

        24

        25       Q.   Can you just check me on this:  you were, from October

        26       1998 until about January of 2001, an entry-level market

        27       executive at IS&M?

        28       A.   Yes.

        29

        30       Q.   And from about January of 2001 to September 2003 were

        31       you the account manager stationed in Cairo?

        32       A.   Yes.

        33

        34       Q.   And from about September 2003 until September 2004 you

        35       were the grain product manager?

        36       A.   Yes.

        37

        38       Q.   Where were you based for that?

        39       A.   In Melbourne.

        40

        41       Q.   Did that give you any exposure to the Iraqi market?

        42       A.   No.  I - since I have returned, I moved out of

        43       international sales and marketing and moved into the

        44       domestic trading area.  That's where that resides.

        45

        46       Q.   When you were in the Cairo office, did you have an

        47       ability to dial up or connect to the IT system of AWB in
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         1       Melbourne?

         2       A.   I did have the ability but I very rarely did it

         3       because the system impediment of dialing up from Cairo was

         4       just unfeasible and it could take an hour just to download

         5       the drive, so it wasn't something that I practised.

         6

         7       Q.   But you were, nevertheless, in email contacted with

         8       the Melbourne office?

         9       A.   Yes.

        10

        11       Q.   Could we bring up exhibit 9, please - AWB.5035.0337.

        12       This was an email to Mr Emons, yourself and Mr Owen.  Do

        13       you see that in the second paragraph there is recorded:

        14

        15            ...Zuhair advised that the President has

        16            issued to all ministers bringing product

        17            into Iraq that suppliers must pay the

        18            USD12.00 before ship arrive so that

        19            unloading could proceed.  If the USD12.00

        20            was not in place then the vessel would not

        21            be unloaded.

        22

        23       Then I will just leave you to read the rest of that email -

        24       in particular, the third-last paragraph.

        25       A.   Yes.

        26

        27       Q.   Doesn't Mr Hogan make it absolutely plain in this

        28       email that the US$12 fee was a fee that was being paid into

        29       Iraq?

        30       A.   He may be saying that in this email, but, I mean, once

        31       again, I can't recall actually reading this one, or having

        32       any participation in these discussions with Graham or Mark.

        33       But, yes, it does intimate that.

        34

        35       Q.   I can understand that you can't recall reading a

        36       specific email in October 1999.  I am not asking you to do

        37       that.  But was it not apparent to you, in October 1999,

        38       that these payments were being first required by the Iraqis

        39       and, secondly, planned to be made to the Iraqis?

        40       A.   I don't think I had that state of knowledge at that

        41       point in time, because there was still debate going on

        42       within management on how they were going to make those

        43       payments.  Whether it was going to be through maritime

        44       agents or whether it was going to be to a trucking company,

        45       I still don't think there was great clarity around how that

        46       was going to take place.

        47
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         1       Q.   I appreciate that, Mr Borlase.  Indeed, as at October

         2       1999 there was no clarity about how the payment was going

         3       to be made.  Let's accept that.  My question is really at a

         4       stage before then.  I am simply putting to you, drawing

         5       your attention to this email, that wasn't it plain to you,

         6       as at October 1999, that payments could not be made

         7       directly to the Iraqis and that the AWB staff were looking

         8       to find a way to effect the payments to the Iraqis without

         9       it being apparent?

        10       A.   My state of knowledge at that point in time, I can't

        11       categorically say that I was aware that that's what they

        12       were consciously trying to do at that point in time.

        13

        14       THE COMMISSIONER:   Q.   That's what the email is all

        15       about, isn't it?

        16       A.   I beg your pardon?

        17

        18       Q.   That's what the email is all about?

        19       A.   That's as read, but that's my state of knowledge at

        20       that point in time.

        21

        22       MR AGIUS:   Q.   But if you read that email at that point

        23       in time, that's the state of knowledge you would have had

        24       then, is it not?

        25       A.   Well, as I've said before, I - my state of knowledge

        26       at that point in time wasn't - it was limited and I was not

        27       speaking to any of the IGB people.  I didn't have any of

        28       those discussions, so to get a flavour of what's happening

        29       between those people, I can't comment on that.  That was my

        30       state of knowledge at that point in time.

        31

        32       Q.   But doesn't that email give you the flavour of what's

        33       being discussed between others at that time?

        34       A.   Yes.

        35

        36       Q.   And if we go to exhibit 10 - AWB.5035.0338 - and if we

        37       go to 0339, which is the next page, there is an email from

        38       Mr Hogan, which is sent to you, amongst others, of

        39       11 October 1999.  I wonder if you could read that.

        40       A.   Isn't that the one we just had?

        41

        42       Q.   Yes.  You see it in its context - the next email is

        43       the next day from Graham Owen, if we go to page 0338.

        44       I suggest to you that, again, this email makes plain that

        45       people in AWB were endeavouring to find a way to make

        46       payments to an Iraqi entity, without those payments

        47       becoming obvious.
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         1       A.   Yes.  That's Graham's response, and that's the way it

         2       reads.

         3

         4       Q.   If we go to exhibit 103, AWB.5035.0341, the email at

         5       the top of the page, again, here is more evidence that AWB

         6       personnel were endeavouring to find a way around this

         7       problem; do you agree with that?

         8       A.   By that email Mark is considering all options to him,

         9       yes.

        10

        11       Q.   But all options against what is, I suggest to you, the

        12       obvious background that the Iraqis were requiring payments

        13       to be made to them, and sanctions did not permit that.

        14       A.   Well, at this particular point in time, as I've said

        15       before, my state of knowledge on the UN sanctions and what

        16       was required of those sanctions and where the payment

        17       went - I did not have that state of knowledge at this point

        18       in time.

        19

        20       Q.   Mr Borlase, how can you say that against the

        21       background of all of the emails that I've shown you up

        22       until now?  I suggest to you that they make plain the

        23       strongest inference that the Iraqis were requesting

        24       payments be made to them and there was an understanding

        25       that those payments could not be made to the Iraqis without

        26       being in breach of sanctions.  Do you agree that that

        27       strong inference is available from those emails?

        28       A.   The inference is available from those emails that are

        29       written, yes.  But I am saying my state of knowledge at

        30       that point in time, not even being 12 months in the job, is

        31       that I wasn't fully aware of all the implications of the

        32       sanctions and how those mechanisms worked.  There is a

        33       distinction between the two.

        34

        35       Q.   But when you read those emails at the time, wouldn't

        36       you have drawn the obvious inferences that are available

        37       from them - that the Iraqis wanted the moneys paid to them

        38       and that that couldn't be done without breaching the

        39       sanctions?

        40       A.   Like I've said before, being a junior on the desk,

        41       this was just one market that I had to deal with, and

        42       coming to terms with every single term in all of the other

        43       markets that I was providing or trying to learn about,

        44       I didn't have a focus on one particular issue.  So what I'm

        45       saying to you - it didn't draw to my attention at that

        46       point in time.

        47
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         1       Q.   You had sent the July contracts off to DFAT?

         2       A.   Yes.

         3

         4       Q.   You had been involved with the July contracts before

         5       they were contracts, at the time there was just a tender

         6       process on foot?

         7       A.   Yes.

         8

         9       Q.   Mr Geary, as we've seen, had spoken to you about some

        10       of the problems created by the free in truck clause in the

        11       contract?

        12       A.   He didn't speak to me about - I can't recall him

        13       speaking to me about the free in truck clause.  I can't

        14       recall Mr Geary speaking to me - that's not to say he

        15       didn't, but I can't recall that.  But my action was to send

        16       the document to Mr Hogan.

        17

        18       Q.   And you, yourself, in one paragraph of an email set

        19       out a great many difficulties that were being caused by the

        20       free in truck clause?

        21       A.   Yes.

        22

        23       Q.   So you can't really say that this was a matter in

        24       which you were not interested, can you?  You seem to have

        25       been very concerned in this whole process; that is, the

        26       process of dealing with the problems thrown up by the free

        27       in truck clause?

        28       A.   I was aware there was problems with the free in truck

        29       clause, and operationally how that was going to happen.

        30       Because previously contracts had been CFR, so it throws up

        31       a whole different set of circumstances operationally, with

        32       insurance, who is responsible.  So I was aware of those

        33       operational issues, yes.

        34

        35       Q.   You were also aware of the problems associated with

        36       the operational issues - that is, the problems of how to

        37       effect a payment to the Iraqis without breaching the

        38       sanctions or without it appearing to be a payment to the

        39       Iraqis - you were aware of that as well, weren't you?

        40       A.   I was aware in a general sense that this email traffic

        41       was happening.  I can't say my state of knowledge at that

        42       point in time did say that I was fully compliant with what

        43       that meant.

        44

        45       Q.   You were aware of an entity called "Commodity

        46       Specialists Company"?

        47       A.   Yes.
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         1

         2       Q.   And you were aware of Russian contracts to provide

         3       wheat to the Iraqis?

         4       A.   Yes.

         5

         6       Q.   You were aware of contract differences between AWB

         7       contracts to the Iraqis and Russian contracts to the

         8       Iraqis?

         9       A.   I can't recall the specifics, but, if reminded, I may

        10       be able to recall those things, but I can't remember the

        11       specific clauses or the - that you are referring to, no.

        12

        13       Q.   Can we bring up, please, AWB.0059.0123.  This is a

        14       contract A0101 between AWB Limited and Commodity

        15       Specialists Company.  Did you prepare this contract?

        16       A.   I can't recall preparing that contract, no.

        17

        18       Q.   Can we go to page 0124.  Do you see under clause 6,

        19       "Prices", there is a US dollar sum "per tonne CIF FOT to

        20       silo at all governorates of Iraq via Umm Qasr port"?

        21       A.   Yes.

        22

        23       Q.

        24            This price includes a fee of USD15.00 per

        25            tonne to be paid directly by Sellers to

        26            Grain Board of Iraq advised account, for

        27            each shipment at latest 3 days prior to the

        28            arrival of each shipment.

        29

        30       Do you see that?

        31       A.   Yes.

        32

        33       Q.   That makes plain, doesn't it, that there was an

        34       obligation upon AWB, as the seller of the wheat, to pay

        35       US$15 a tonne to the Grain Board of Iraq advised account,

        36       does it not?

        37       A.   Yes, it does.

        38

        39       THE COMMISSIONER:   Should I mark that as an exhibit?

        40

        41       MR AGIUS:   Yes, please, Commissioner.

        42

        43       THE COMMISSIONER:   That will be exhibit 360.

        44

        45       EXHIBIT #360 CONTRACT A0101 BETWEEN AWB LIMITED AND

        46       COMMODITY SPECIALISTS COMPANY, DATED 6/4/2000,

        47       BARCODED AWB.0059.0123
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         1

         2       MR CORBETT:   Mr Commissioner, I can see that some of the

         3       information in it will be commercially sensitive, so if

         4       there could be a non-publication order in respect to it.

         5

         6       THE COMMISSIONER:   I will make a non-publication order at

         7       this point of time for all except the portion which was

         8       read on to the public transcript.

         9

        10       MR CORBETT:   If the Commissioner pleases.

        11

        12       THE COMMISSIONER:   What's the date of that contract,

        13       Mr Agius?

        14

        15       MR AGIUS:   It is dated 6 April 2000.  I should also

        16       indicate that it is signed for AWB Limited by Mark Emons.

        17       It is a contract for the supply of 100,000 tonnes, plus or

        18       minus 5 per cent of Australian hard wheat.

        19

        20       THE COMMISSIONER:   It is a contract with the Russian

        21       commodity specialist wheat company.

        22

        23       MR AGIUS:   Yes.  It gives an address of Minneapolis,

        24       Minnesota.  It records the AWB Limited as the seller and

        25       Commodities Specialist Company as the buyer.

        26

        27       MR AGIUS:   Q.   Could we bring up, please, UN0.0007.0028.

        28       This is a corresponding contract between the Grain Board of

        29       Iraq, Ministry of Trade, as buyer, and the Interrosagro

        30       Zubarev as seller of 100,000 tonnes of wheat at a slightly

        31       increased price.  If we go to page 0029, you will see that

        32       the price disclosed on the face of this contract was $6

        33       more per metric tonne, CIF, FOT at silo at all governorates

        34       of Iraq via Umm Qasr port.  Do you see that, Mr Borlase?

        35       A.   Yes.

        36

        37       Q.   With no reference to any inclusion in the price of a

        38       fee of $15 US per tonne to be paid directly by the sellers

        39       to the Grain Board of Iraq advised account; do you see

        40       that?

        41       A.   Is this the Iraqi contract, or what?  What's the

        42       source of this contract?

        43

        44       Q.   This is a contract between the Iraqis as buyers and

        45       the Russian grain company Interrosagro as sellers.

        46       A.   I think, from memory, clause 6 was consistent with all

        47       Iraqi contracts that had that clausing in it.
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         1

         2       THE COMMISSIONER:   Q.   It was sent to the United Nations

         3       for approval?

         4       A.   I believe so, yes.

         5

         6       MR AGIUS:   Q.   The point I am making through you with

         7       these documents is that the base contract between AWB and

         8       Commodity Specialist Company for the sale of this 100,000

         9       tonnes of wheat included a clause which explicitly recorded

        10       that the price included a fee of US$15 per tonne to be paid

        11       directly by sellers - that's the AWB - to Grain Board of

        12       Iraq advised account for each shipment at latest three days

        13       prior to the arrival of each shipment.  That clause is in

        14       the contract between AWB Limited and Commodities Specialist

        15       Company.

        16       A.   Yes.

        17

        18       Q.   In the contract that went to the UN for that 100,000

        19       tonnes of wheat, the price clause simply nominates a US

        20       dollar amount, which is $6 more, so that's the margin for

        21       the Russian intermediary --

        22

        23       THE COMMISSIONER:   The American intermediary.

        24

        25       MR AGIUS:   Q.   Sorry, the American intermediary, which

        26       has in fact in the meantime sold the grain to the Russians,

        27       because this was a Russian contract.  It has a $6 price

        28       increase but, in relation to price, simply says "CIF FOT at

        29       silo at all governorates of Iraq via Umm Qasr port",

        30       without any reference to any amount being paid to the Grain

        31       Board of Iraq advised account; do you see that?

        32       A.   I believe this contract is consistent with what was

        33       sent to the United Nations for the previous contracts that

        34       I had sent to DFAT, yes, from the Iraqi side.  But I was

        35       also aware that the initial two contract negotiations that

        36       AWB sent to DFAT did have the trucking amounts in it, and

        37       it had "Pay to maritime agents in Iraq", as well as being

        38       UN approved by the distribution plan.

        39

        40       Q.   The three contracts in July referred to a discharge

        41       cost to a maximum of US$12, and the contract in October was

        42       to the same effect.

        43       A.   Yes.

        44

        45       Q.   I am drawing your attention to this additional

        46       contract - indeed, to two contracts - whereby the AWB sold

        47       100,000 tonnes of wheat to Commodities Specialists under a
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         1       contract which nominates a fee of $15 per tonne to be paid

         2       to the Grain Board of Iraq advised account --

         3       A.   Yes.

         4

         5       Q.   -- and a contract between a Russian supplier for that

         6       same 100,000 tonnes, between the Russian supplier and the

         7       Grain Board of Iraq, which doesn't refer to the $15 per

         8       tonne to be paid directly by sellers to the Grain Board of

         9       Iraq; a contract which is in the same terms as the usual

        10       contracts that went from the AWB to the UN, after October

        11       of 1999.

        12       A.   Yes.  My only comment with this is the contract that's

        13       gone - that I have in front of me now is consistent with

        14       the Iraqi contract that was sent to the UN right from July

        15       1999.  Now, what the Russian company has given to the UN,

        16       I'm unsure what they have given to the UN.

        17

        18       Q.   The contract that was approved, though, by the UN, is

        19       the one that you see in front of you on the screen.

        20       A.   Yes.

        21

        22       Q.   This is the short form of that contract.  Can we bring

        23       up UNO.0007.0027, sent to the 661 committee.  Do you see

        24       that, Mr Borlase?

        25       A.   Yes.

        26

        27       MR AGIUS:   Commissioner, I tender the long form and short

        28       form of that contract between the IGB and Interrosagro, as

        29       the two contracting parties, dated 2/3/2000.

        30

        31       EXHIBIT #361 SHORT-FORM AND LONG-FORM CONTRACTS BETWEEN IGB

        32       AND INTERROSAGRO, BARCODED UN0.0007.0027 AND UNO.0007.0028

        33

        34       MR AGIUS:   Q.   Mr Borlase, you had some involvement in

        35       this transaction, did you not?

        36       A.   I would believe that I would have had some input into

        37       maybe preparing a contract or faxing some offers off,

        38       leading up to the final contract being agreed with

        39       Mark Emons, yes.

        40

        41       Q.   Could we bring up, please, AWB.0056.0237.  This is a

        42       fax from you to the Commodity Specialists Company, dated

        43       much earlier, 8 December 1999.  Can we bring up page 0238.

        44       Sorry, I may have misled you there.  Could we go to

        45       AWB.0059.0117.  This relates to contract A0101, dated

        46       6 April 2000.  Again it is a fax from you to Commodity

        47       Specialists Company.  If we go to the next page, 0118,
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         1       under "Prices", you will see that you have set out the same

         2       information that we read on the contract between AWB and

         3       Commodity Specialists Company - a trucking fee of US$15 per

         4       tonne to be paid directly by the sellers to the Grain Board

         5       of Iraq advised account; do you see that?

         6       A.   Yes.

         7

         8       Q.   Surely by this time it was plain to you that the

         9       trucking fee of $15 a tonne was being paid to the Grain

        10       Board of Iraq into its advised account?

        11       A.   Yes.  That's the way it reads.

        12

        13       THE COMMISSIONER:   That will be exhibit 362.

        14

        15       EXHIBIT #362 FAX FROM MR BORLASE TO COMMODITY SPECIALISTS

        16       COMPANY RELATING TO CONTRACT A0101, DATED 6/4/2000,

        17       BARCODED AWB.0059.0117

        18

        19       MR CORBETT:   Mr Commissioner, again, could there be a

        20       non-publication order until that document has been

        21       reviewed?

        22

        23       THE COMMISSIONER:   Yes, there will be a non-publication

        24       order until the material has been reviewed.

        25

        26       MR AGIUS:   Q.   Do you see the handwriting on page 0118?

        27       A.   Yes.

        28

        29       Q.   Is that your handwriting?

        30       A.   No, it is not.

        31

        32       Q.   It gives the breakdown of the trucking fee, the

        33       freight cost and the FOB cost, does it not?

        34       A.   Yes.

        35

        36       Q.   Which totals the US dollar price per tonne, CIF FOT to

        37       silo at all governorates of Iraq?

        38       A.   Yes.

        39

        40       Q.   The trucking costs being US$15 per tonne?

        41       A.   Yes.

        42

        43       Q.   Now, the AWB never forwarded a contract to the United

        44       Nations for the supply of this wheat to the Iraqis, did it?

        45       A.   I can't be sure what AWB forwarded on the Russian

        46       contracts, no.

        47
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         1       Q.   It relied upon the approval that the United Nations

         2       had issued on contracts which did not disclose the

         3       paragraph "This price includes a fee of USD15.00 per tonne

         4       to be paid directly by Sellers to Grain Board of Iraq...";

         5       isn't that right?

         6       A.   I can't recall the timing of this and when - what was

         7       sent to the DFAT and UN concerning the shipments or the

         8       contracts with the Russian companies, so I don't know the

         9       specifics around what was sent and what was not sent.

        10

        11       Q.   What do you know about the background to this

        12       contract, Mr Borlase?

        13       A.   Can you be a bit more specific, please?

        14

        15       Q.   Well, we have your fax to Commodity Specialists

        16       Company --

        17       A.   Yes.

        18

        19       Q.   -- confirming the contract.

        20       A.   The contract that you put up, or the email, or the fax

        21       that you put up there previously, had on there "As

        22       discussed with Mark Emons", which was part of my role, and

        23       I have plugged in what Mark has told me to plug into the

        24       contract and he has signed it and sent it off.

        25

        26       Q.   Is that all you know about it?

        27       A.   Yes.

        28

        29       THE COMMISSIONER:   Q.   Was it your responsibility to

        30       obtain a Customs Act clearance for authority to export?

        31       A.   Generally that was Mr Rex Lister who did that, and if

        32       he hadn't received it, if he had his LC in order, the ships

        33       were ready and the vessels were ready to be loaded and if

        34       we hadn't received that, he would mention it to me and

        35       I would often send a fax or ring somebody at DFAT to see if

        36       they could chase it down.

        37

        38       MR AGIUS:   Could we bring up, please, UNO.0007.0020.  This

        39       is the approval issued by the United Nations that relates

        40       to the contract.  I tender that, Mr Commissioner.

        41

        42       THE COMMISSIONER:   Exhibit 363.

        43

        44       EXHIBIT #363 APPROVAL ISSUED BY THE UNITED NATIONS RELATING

        45       TO CONTRACT A0101, DATED 3/5/2000, BARCODED UNO.0007.0020

        46

        47       MR AGIUS:   Q.   That is dated 3 May 2000.  It assigns the
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         1       number Comm.700498.

         2

         3       THE COMMISSIONER:   Issued to Russia?

         4

         5       MR AGIUS:   Q.   Issued to Russia.  Then could we bring up,

         6       please, AWB.0059.0115.  This is a fax from Commodity

         7       Specialists Company to Mr Lister of 13 July 2000 relating

         8       to this contract, A0101, concerning 100,000 metric tonnes

         9       of Australian hard wheat, enclosing a copy of the UN letter

        10       "as per your request".  If we go to page 0116, we will have

        11       the AWB copy of that same approval issued by the United

        12       Nations.

        13

        14       THE COMMISSIONER:   I will mark those two documents exhibit

        15       364.

        16

        17       EXHIBIT #364 FAX FROM COMMODITY SPECIALISTS COMPANY TO

        18       MR LISTER, DATED 13/7/2000, RELATING TO CONTRACT A0101,

        19       ENCLOSING A COPY OF UN LETTER, BARCODED AWB.0059.0115,

        20       AND AWB COPY OF SAME APPROVAL ISSUED BY THE UNITED NATIONS,

        21       BARCODED AWB.0059.0016

        22

        23       MR AGIUS:   Then if we go to AWB.0081.0008, we have a fax

        24       from Mr Lister to the Department of Foreign Affairs and

        25       Trade allocating a shipment of 44,000 metric tonnes to that

        26       contract A0101, but citing the UN approval not issued to

        27       AWB but issued in respect of what I will call the Russian

        28       contract, 700498, relating to the contract for 100,000

        29       metric tonnes.  I will tender that facsimile.

        30

        31       EXHIBIT #365 FAX FROM MR LISTER TO THE DEPARTMENT OF

        32       FOREIGN AFFAIRS AND TRADE, BARCODED AWB.0081.0008

        33

        34       MR CORBETT:   Mr Commissioner, could there be a

        35       non-publication order in relation to the vessel name?

        36

        37       THE COMMISSIONER:   Yes.

        38

        39       MR AGIUS:   Could we bring up AWB.0059.0014.  This is a

        40       facsimile message from the Department of Foreign Affairs

        41       and Trade of 24 August 2000 relating to that same shipment,

        42       on the ship of the same name, and a second shipment, but in

        43       relation to that shipment, if we go to page 0015, you will

        44       see a permission to export for that 44,000 tonnes.

        45       I tender that fax and the permission to export,

        46       Mr Commissioner.  We will delete the name of the ship.

        47
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         1       EXHIBIT #366 FAX FROM DEPARTMENT OF FOREIGN AFFAIRS AND

         2       TRADE DATED 24/8/2000 TOGETHER WITH PERMISSION TO EXPORT,

         3       BARCODED AWB.0059.0014-0015

         4

         5       MR AGIUS:   Could we bring up, please, AWB.0081.0002.  This

         6       is the Aust Wheat bill of lading for that shipment.

         7       I tender that.  We will remove the commercial in confidence

         8       material from that, which I think is restricted to the name

         9       of the ship.

        10

        11       THE COMMISSIONER:   Yes.  That will be exhibit 367.

        12

        13       EXHIBIT #367 AUST WHEAT BILL OF LADING,

        14       BARCODED AWB.0081.0002

        15

        16       MR AGIUS:   Then AWB.0164.0050, the AWB US dollar payment

        17       request in relation to that shipment which records a

        18       trucking fee of US$576,450, the request being dated

        19       11 September 2000, to be paid to Alia for Transportation

        20       and General Trade at their Jordan National Bank account in

        21       Amman Jordan.  I tender that.

        22

        23       EXHIBIT #368 AWB US DOLLAR PAYMENT REQUEST IN RELATION TO

        24       SHIPMENT, THE REQUEST BEING DATED 11/9/2000,

        25       BARCODED AWB.0164.0050

        26

        27       MR AGIUS:   We will remove the name of the ship and the

        28       bank account details.

        29

        30       THE COMMISSIONER:   Yes.

        31

        32       MR AGIUS:   Other than what I have read on to the record.

        33       Could we bring up, please, AWB.0064.0040.  I wonder if we

        34       could just drop that down a little.  This is a record from

        35       the Bank of New York, being an audit trail report, relating

        36       to the AWB's US dollar bank account in New York, confirming

        37       payment of US$576,450 to the Jordan National Bank account

        38       in Amman Jordan of Alia for Transportation and General

        39       Trade.  I tender that document.  We will remove the

        40       commercially sensitive material from that.

        41

        42       EXHIBIT #369 AUDIT TRAIL REPORT FROM BANK OF NEW YORK,

        43       BARCODED AWB.0064.0040

        44

        45       MR AGIUS:   Payment seems to have been effected, by

        46       reference to that document, on 12 September 2000.  The date

        47       is written in the way in which the Americans write dates,
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         1       in reverse order.  Could we bring up, please,

         2       AWB.0081.0031.  This is another request by Mr Lister to the

         3       Department of Foreign Affairs and Trade requesting an

         4       export certificate under the same contract, A0101, but

         5       referring to the approval that had been issued by the UN

         6       for the Russian sale, 700498, for a quantity up to 50,000

         7       metric tonnes of wheat, and it is dated 14 September 2000.

         8       I will tender that, Mr Commissioner, and we will remove the

         9       name of the vessel.

        10

        11       EXHIBIT #370 REQUEST BY MR LISTER TO DEPARTMENT OF FOREIGN

        12       AFFAIRS AND TRADE, BARCODED AWB.0081.0031

        13

        14       MR AGIUS:   Then there is a reply from the Department of

        15       Foreign Affairs and Trade, dated 15 September 2000,

        16       attaching a permission to export in relation to that same

        17       vessel.  It is AWB.0059.0010.  Then there is a copy of the

        18       permission to export which issued in relation to that same

        19       shipment at page 0011.

        20

        21       THE COMMISSIONER:   Together they will be exhibit 371.

        22

        23       MR AGIUS:   We will remove the name of the ship from those

        24       two documents.

        25

        26       EXHIBIT #371 REPLY FROM DFAT DATED 15/9/2000, ATTACHING

        27       PERMISSION TO EXPORT, BARCODED AWB.0059.0010, AND COPY OF

        28       PERMISSION TO EXPORT ISSUED IN RELATION TO SAME SHIPMENT,

        29       BARCODED AWB.0059.0011

        30

        31       MR AGIUS:   Q.   I will tender the Aust Wheat bill of

        32       lading for that shipment, AWB.0081.0014.

        33

        34       THE COMMISSIONER:   That will be exhibit 372.

        35

        36       EXHIBIT #372 AUST WHEAT BILL OF LADING FOR SHIPMENT,

        37       BARCODED AWB.0081.0014

        38

        39       MR AGIUS:   The US dollar payment request - that's the AWB

        40       internal document - is AWB.0081.0013, being a request for

        41       authority to pay US$732,000 on account of trucking, payable

        42       to Alia for Transportation and General Trade at their

        43       Jordan National Bank account in Amman, Jordan.  I tender

        44       that document.  We will remove the account details and the

        45       name of the ship.

        46

        47
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         1       EXHIBIT #373 US DOLLAR PAYMENT REQUEST, BEING AWB INTERNAL

         2       DOCUMENT, BARCODED AWB.0081.0013

         3

         4       MR AGIUS:  Can we bring up the Bank of New York audit trail

         5       report, AWB.0064.0044.  This confirms the payment by AWB of

         6       the US$726,000 to Alia for the account I have referred to

         7       in respect of the trucking fees due on that same shipment.

         8       I tender that document and we will remove the commercially

         9       sensitive material from it.

        10

        11       EXHIBIT #374 BANK OF NEW YORK AUDIT TRAIL REPORT CONFIRMING

        12       PAYMENT OF US$726,000 TO ALIA FOR TRANSPORTATION AND

        13       GENERAL TRADE FOR TRUCKING FEES, BARCODED AWB.0064.0044

        14

        15       MR AGIUS:   Can we bring up, please, AWB.0059.0006.  This

        16       is a fax from the Department of Foreign Affairs and Trade

        17       relating to two shipments of wheat.  The fax is dated

        18       5 October 2000.  If we go to page 0007, there is an

        19       approval to export up to 58,000 metric tonnes of wheat on

        20       board one of the ships.  I tender the fax and the document

        21       it covers.

        22

        23       EXHIBIT #375 FAX FROM DEPARTMENT OF FOREIGN AFFAIRS AND

        24       TRADE RELATING TO TWO SHIPMENTS OF WHEAT, TOGETHER WITH

        25       PERMISSION TO EXPORT, BARCODED AWB.0059.0006-0007

        26

        27       MR AGIUS:   That was issued in response to an AWB facsimile

        28       of 2 October 2000.  Could we bring up AWB.0059.0009.  This

        29       is a request by Mr Lister, directed to the Department of

        30       Foreign Affairs and Trade, requesting a permission to

        31       export with respect to a nominated vessel for a shipment of

        32       up to 58,000 metric tonnes of bulk wheat.  This is said to

        33       be referable to contract A0266.  I tender that document.

        34       We will remove the name of the vessel, Mr Commissioner.

        35

        36       EXHIBIT #376 REQUEST BY MR LISTER DIRECTED TO THE

        37       DEPARTMENT OF FOREIGN AFFAIRS AND TRADE REQUESTING A

        38       PERMISSION TO EXPORT, SAID TO BE REFERABLE TO CONTRACT

        39       A0266, BARCODED AWB.0059.0009

        40

        41       MR AGIUS:   This relates to a different approval number

        42       from the UN.  It is apparent, Mr Commissioner, that 10,000

        43       tonnes of that shipment was allocated to the contract

        44       A0101, and, in that regard, could we bring up

        45       AWB.0059.0008.  You will see that the 58,000 tonne shipment

        46       is broken down.  48,000 tonnes is said to relate to the

        47       contract A0266, and 10,000 tonnes is said to relate to the
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         1       same contract, A0101, with the UN approval number 700498.

         2       I tender that fax and we will remove the names of the

         3       ships.

         4

         5       EXHIBIT #377 FACSIMILE TO DEPARTMENT OF FOREIGN AFFAIRS AND

         6       TRADE FROM AWB LIMITED, DATED 6/10/2000,

         7       BARCODED AWB.0059.0008

         8

         9       MR AGIUS:   There are two Australian wheat bills in

        10       relation to those two shipments, and I will bring them up

        11       and tender them - AWB.0083.0046 and 0047.  They are each

        12       dated 10 October 2000.

        13

        14       THE COMMISSIONER:   They will be exhibit 388.

        15

        16       MR AGIUS:   We will remove the names of the ships - it is

        17       the same ship in respect of each of those bills of lading.

        18

        19       EXHIBIT #378 TWO AUSTRALIAN WHEAT BILLS IN RELATION TO TWO

        20       SHIPMENTS, BARCODED AWB.0083.0046-0047

        21

        22       MR AGIUS:   Q.   Mr Borlase, what appears to have happened

        23       is that, through brokers, the AWB sold 100,000 tonnes of

        24       wheat to Russian suppliers.  The Russians obtained UN

        25       approval for the sale of that wheat to the Iraqis at a

        26       slightly increased price.  The AWB contract, through the

        27       brokers to the Russians, disclosed US$15 a metric tonne to

        28       be payable by the seller to the IGB nominated account.  The

        29       contract approved by the UN didn't refer to that last

        30       clause.  The AWB then obtained export certificates from

        31       DFAT relying upon the UN approval on a contract which was

        32       in the standard AWB form.  That itself did not disclose the

        33       payment of US$15 per tonne to the IGB-nominated account; do

        34       you agree with that?

        35       A.   The documentation speaks for itself, sir.

        36

        37       Q.   But I have correctly summarised the documentation?

        38       A.   The only thing that I am not sure on is what the

        39       Russian company gave to the UN - what contract

        40       documentation they gave to the UN.  But the one that you

        41       put up there at the beginning was the standard contract

        42       that AWB always submitted to the UN from the Iraqi side.

        43

        44       Q.   Why would the AWB be relying upon the approval number

        45       that had been issued by the UN in respect of a Russian Iraq

        46       contract, as opposed to obtaining its own approval for the

        47       sale of wheat?
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         1       A.   Well, I understand in this circumstance that the

         2       contract was with - the AWB contract was with the Russian

         3       company, not IGB.

         4

         5       THE COMMISSIONER:   Q.   No, it was with an intermediary,

         6       "Commodity Trading Specialists"?

         7       A.   Yes.

         8

         9       Q.   They obviously were the broker between the AWB and the

        10       Russian company?

        11       A.   They were the - as I understand it, they were the

        12       Russian company that we dealt with on this contract, so the

        13       contract between us and the Russian company you have

        14       already put up, and that was the contract that was agreed

        15       by Mark Emons.

        16

        17       MR AGIUS:   Q.   This was a practice that was followed on

        18       other occasions as well, wasn't it, by the AWB - that it

        19       would provide grain, having entered into arrangements to

        20       contract with an intermediary for sale to Russian

        21       providers, but the AWB would provide the grain directly to

        22       the IGB?

        23       A.   As I understand it - as I have said before, the

        24       contract was directly with the Russian company, and part of

        25       what the Iraqis did under each phase, I understand it

        26       anyway, was that they allocated a certain amount of tonnage

        27       to different sources or origins, and the Russians had a

        28       certain allocation out of each phase, so the Russian

        29       companies came to AWB to supply wheat that they couldn't

        30       otherwise source.

        31

        32       Q.   So the Russians sourced their wheat, which was

        33       destined for Iraq, from AWB?

        34       A.   Yes.

        35

        36       Q.   And AWB provided that wheat directly to the IGB?

        37       A.   The wheat was going to Iraq, sir.  I don't - the

        38       contract was --

        39

        40       Q.   Well, shipped the wheat to Iraq?

        41       A.   Yes.

        42

        43       Q.   Let's not get too technical.  Shipped the wheat to

        44       Umm Qasr --

        45       A.   Yes.

        46

        47       Q.   -- having obtained permission to export certificates
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         1       from the Department of Foreign Affairs and Trade?

         2       A.   Yes.

         3

         4       Q.   Relying upon approvals that the UN had issued to the

         5       Russian intermediary?

         6       A.   Yes.

         7

         8       Q.   Having seen the IGB contract with the broker or the

         9       Russian intermediary - that is, AWB having seen that

        10       contract?

        11       A.   I'm not sure what the question is, sir.

        12

        13       Q.   Well, the point I'm making is that we have the

        14       contract that the UN approved.  We have it from the UN.  It

        15       is UNO.0007.0028 at 0029.  There is a reference to price.

        16       A.   Yes.

        17

        18       Q.   Under the reference to price, there is no reference to

        19       that term of the contract between AWB and the broker for

        20       the Russian intermediaries, which acknowledges an

        21       obligation to pay US$15 directly by AWB to the Grain Board

        22       of Iraq advised account?

        23       A.   Yes, as I was --

        24

        25       Q.   So the AWB were doing two things:  they were agreeing

        26       with Russians through the broker, and acknowledging a term

        27       of the contract between the AWB and the Russians through

        28       its broker, to pay $15 a tonne to be paid directly by the

        29       sellers to the Grain Board of Iraq advised account?

        30       A.   Yes.

        31

        32       Q.   But they were operating under an approval issued by

        33       the UN in respect of a contract which made no reference to

        34       that clause?

        35       A.   Yes.  I understand that, and, like I said before, this

        36       contract you have put in front of me, the IGB contract, is

        37       consistent with all the contracts that were previously put

        38       up by IGB to the UN, but the bit that I'm not sure on is

        39       did the Russian company - what information did they give

        40       the UN?  Did they submit the contract they had with AWB and

        41       just change the price to $163?  I don't know that.

        42

        43       Q.   What we do know is that the contract that the UN

        44       approved is the document you have seen today, which was the

        45       contract UNO.0007.0029?

        46       A.   Yes.

        47
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         1       Q.   It would seem that the AWB was content to rely upon a

         2       UN approval in circumstances where either it did not know

         3       what had been disclosed to the United Nations about the

         4       obligation to pay $15 to the Grain Board of Iraq's advised

         5       account, or it was aware that the UN had not been informed

         6       of that provision.  Were you aware of that?

         7       A.   No, I wasn't.  Like I have said previously, this is

         8       consistent with what I presented to DFAT in those early

         9       contracts.  It is in the same format.  All I can assume is

        10       that the UN were aware of that early clausing in those

        11       first two contract negotiations that did say the trucking

        12       fee, what it was going to be, and it was going to be paid

        13       to maritime agents according to the UN distribution -

        14       approval of the distribution plan.

        15

        16       THE COMMISSIONER:   Q.   But the contracts didn't say that

        17       at all.  The contracts spoke of a discharge cost up to

        18       US$12 per metric tonne.  It said nothing about trucking

        19       fees at all.

        20       A.   Well, I assumed that was, you know, in similar terms

        21       to what was in the tender document, and it did say

        22       according to the UN distribution plan.  So I would assume

        23       the people in the UN that were getting that document are

        24       proficient in contract law and would understand what

        25       payment to a maritime agent in Iraq would infer.

        26

        27       Q.   Would understand that a discharge cost was equivalent

        28       to a trucking fee?

        29       A.   I can't comment on that, sir, but - I would have

        30       thought they would - the people in the UN, being proficient

        31       in contract law, would be able to ask specific questions

        32       about that and they obviously approved the distribution

        33       plan, which was distributing the wheat to the people within

        34       Iraq which they had to approve.  They would have had

        35       knowledge of that distribution plan.

        36

        37       MR AGIUS:   Q.   Mr Borlase, you have said that the

        38       clause 6, which doesn't refer to any specific amount in

        39       relation to trucking, and which doesn't refer to the

        40       seller's obligation to pay that to the IGB's advised

        41       account, was in accordance with all of the contracts that

        42       issued from the AWB and that were sent to the UN?

        43       A.   As far as I was aware, the ones that I submitted to

        44       DFAT, the Iraqi contracts, this appears to be consistent

        45       with the ones that I sent to DFAT.

        46

        47       Q.   Yes.  I understand that.  Why did the AWB, after the
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         1       three July contracts and the one October contract, exclude

         2       from contracts that were sent to the UN for approval any

         3       reference to any specific amount of money being payable by

         4       the AWB to an account nominated by the IGB or to an entity

         5       nominated by the IGB?

         6       A.   Are you referring to the contracts that followed those

         7       first two contract negotiations or the Russian one?

         8

         9       Q.   No, not the Russian ones, the others.  Let me come at

        10       it this way:  there were three contracts agreed with the

        11       IGB in July?

        12       A.   Yes.

        13

        14       Q.   There was one agreed with the IGB in October?

        15       A.   Yes.

        16

        17       Q.   Those four contracts referred to an amount up to US$12

        18       per metric tonne as a discharge cost?

        19       A.   Yes.

        20

        21       Q.   After those four contracts there was never again in

        22       any AWB contract that was sent to the UN for approval any

        23       reference to any specific amount payable to anybody on

        24       account of trucking or discharge.  There was never any

        25       reference to any amount of money being payable to an

        26       account nominated by the IGB.

        27       A.   Yes.

        28

        29       Q.   Why were those terms left out of any following

        30       contracts?  Do you know?

        31       A.   I don't know.  The only thing that I can share with

        32       you is that Mark Emons did instruct me to bring our

        33       contract into line with what's in the tender document -

        34       sorry, with what's in the IGB contract that you see on the

        35       screen, because it wasn't unusual for AWB contracts, where

        36       you had an MOU, where you had contract terms from both

        37       sides, to have word for word not lining up.  So the

        38       instruction was to bring it in line with what's written on

        39       your screen.

        40

        41       Q.   So you were instructed to, in effect, have the AWB

        42       contract mirror the IGB contract in relation to the term

        43       dealing with price?

        44       A.   I was instructed to bring it in line with what you see

        45       on the screen.  I think if you go to early 2000 you will

        46       find some faxes that were sent to DFAT that had that

        47       clausing in it.



            .20/2/06 (30)              2985     D R BORLASE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   But without reference to any specific amount?

         3       A.   Yes.

         4

         5       Q.   And that was because you were instructed, and you

         6       followed the instruction, to make the AWB contract, where

         7       it referred to price, the same as the IGB contract?

         8       A.   Yes, which at that point in time, I might add,

         9       I didn't think that was anything sinister, or anything

        10       unusual, given our practice in other markets in trying to

        11       keep contracts consistent.

        12

        13       Q.   Later on the amount that the Iraqis required to be

        14       paid moved from $12 to $14 to $15, then to $25 plus

        15       10 per cent of the FIT value of the contract.

        16       A.   Yes.

        17

        18       Q.   And the contracts were still not disclosing the amount

        19       of money that the Iraqis required to be paid; isn't that

        20       right?

        21       A.   As I understand it, yes.  But after that point in time

        22       I wasn't involved, I left for Cairo, so I wasn't aware of

        23       what's on the documentation once the 10 per cent service

        24       fee had come into effect.

        25

        26       MR AGIUS:   Is that an appropriate time for a short

        27       adjournment?

        28

        29       THE COMMISSIONER:   Just one moment.

        30

        31       Q.   Mr Borlase, it appears from the documents that have

        32       been tendered that when permission for export was sought

        33       under the Customs Act, the United Nations approval relied

        34       upon was the approval given to the Russians?

        35       A.   As I understand it, yes.

        36

        37       Q.   That means, it would seem, that the contract between

        38       AWB and the Russians, which disclosed the fact that there

        39       was to be US$15 per metric tonne paid to IGB direct --

        40       A.   Yes.

        41

        42       Q.   -- was never disclosed to DFAT.

        43       A.   I don't recall if it was disclosed or not disclosed.

        44       I don't recall if DFAT saw those Russian contracts, no.

        45

        46       THE COMMISSIONER:   Yes.  Very well.  I will take a short

        47       adjournment.
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         1

         2       SHORT ADJOURNMENT

         3

         4       MR AGIUS:   Q.   Mr Borlase, I asked you about whether or

         5       not this practice was followed in relation to other

         6       matters - that is, other contracts.  Could we bring up,

         7       please, AWB.0057.0194.  This is a fax from you to

         8       V de Spoelberch of Savas Grain & Commodities referring to a

         9       contract or a sale of 125,000 tonnes of hard wheat, split

        10       into two contracts, the first contract A4906.  If we go to

        11       0195, you will see there is a clause, clause 6, a US dollar

        12       amount per tonne CIF FOT to silo at all governorates of

        13       Iraq via Umm Qasr port:

        14

        15            This price includes a fee of USD12.00 per

        16            tonne to be paid directly by Sellers to

        17            Grain Board of Iraq advised account, for

        18            each shipment at latest 3 days prior to the

        19            arrival of each shipment.

        20

        21       Do you see that, Mr Borlase?

        22       A.   Yes.

        23

        24       Q.   And this is an example, isn't it, of another situation

        25       where the AWB sold grain, wheat, to a third party, a third

        26       party contracted with the IGB for the provision of that

        27       wheat, and the AWB delivered that wheat to Iraq?

        28       A.   Yes.

        29

        30       Q.   And the AWB relied upon approvals that had been

        31       obtained by the third party from the United Nations?

        32       A.   Yes.

        33

        34       Q.   And, on the basis of those approvals, requested DFAT

        35       to provide permissions to export?

        36       A.   Yes.

        37

        38       Q.   Without disclosing to DFAT the contract and the terms

        39       of the contract between the AWB and the third party?

        40       A.   Yes.  Like I said before the break, the Iraqi contract

        41       that you put up was consistent with previous contracts, and

        42       I can't recall whether any contract from AWB has gone up to

        43       DFAT concerning our contracts with the Russian companies.

        44       Now, if the Russian company has put - I don't know what the

        45       Russian company gave to the UN either, so - I'm not exactly

        46       sure of the point of your question.

        47
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         1       Q.   You never sent any contracts or copies of contracts

         2       between the AWB and the third party to DFAT?

         3       A.   I don't believe I did, no.

         4

         5       THE COMMISSIONER:   Q.   If you had, it would have

         6       disclosed to DFAT that there was in fact US$12 per metric

         7       tonne to be paid by AWB, the sellers, to the Iraqi Grain

         8       Board?

         9       A.   We would have had to send the contract, I assume, that

        10       we've sent to the Russian company, but because our

        11       contracting party was with the Russian company, it has gone

        12       to the Russian company.

        13

        14       MR AGIUS:   Mr Commissioner, I can say that we've not found

        15       any AWB record of the transmission of any contract between

        16       AWB and a third party being disclosed to DFAT where the

        17       contract includes a clause such as the one that we've been

        18       dealing with under clause 6.

        19

        20       THE COMMISSIONER:   Yes.

        21

        22       MR AGIUS:   We have prepared a volume in relation to

        23       contract A4906 which reflects a course of events similar to

        24       that which we have followed through the individual

        25       documents, relating to contract A0101.  I will tender that

        26       volume relating to A4906, dated 14 December 1999, as a

        27       confidential exhibit.

        28

        29       THE COMMISSIONER:   I shall mark it confidential exhibit

        30       number 134C.

        31

        32       EXHIBIT #134C VOLUME OF DOCUMENTS IN RELATION TO CONTRACT

        33       A4906, DATED 14/12/1999

        34

        35       MR AGIUS:   Similarly we have identified another

        36       third-party transaction concerned with contract A4908,

        37       dated 2 December 1999, and we have traced a large number of

        38       documents relating to that contract which follow the same

        39       course of events that we've seen in relation to contract

        40       A0101.  Rather than follow the course through each document

        41       separately, I will tender the volume in relation to A4908

        42       as a confidential exhibit.

        43

        44       THE COMMISSIONER:   It will be confidential exhibit 135.

        45

        46       EXHIBIT #135C VOLUME OF DOCUMENTS IN RELATION TO CONTRACT

        47       A4906, DATED 2/12/1999
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         1

         2       MR AGIUS:   In each case, the course followed was the same.

         3

         4       THE COMMISSIONER:   Yes.

         5

         6       MR AGIUS:   Q.   I want to move on a little, Mr Borlase,

         7       to July of 2000.  We have two emails from you concerning an

         8       Iraq brief dated June 2000.  The first is 10 July 2000.

         9       Could we bring up, please, AWB.5033.0324.  This is an email

        10       attaching the Iraq brief and forwarding it to Mr Hogan; do

        11       you see that?

        12       A.   Yes.

        13

        14       Q.   The second email we have - and I will tender the above

        15       document with the second email - is dated 10 July 2000,

        16       barcoded AWB.5033.0333.  This is your email to Peter Jones

        17       of 10 July 2000, indicating:

        18

        19            Peter,

        20            Dot point summary of whole brief at end of

        21            brief on page 6.

        22

        23       Do you see that?

        24       A.   Yes.

        25

        26       MR AGIUS:   I tender those two emails.

        27

        28       EXHIBIT #379 TWO EMAILS FROM MR BORLASE, DATED 10/7/2000,

        29       BARCODED AWB.5033.0324 AND AWB.5033.0333

        30

        31       MR AGIUS:   Q.   Could we go to the Iraq brief, which is

        32       confidential exhibit 35C, AWB.5033.0325.  If we go to that

        33       dot point summary of the whole brief at the end of the

        34       brief, at page 0330, the very last dot point:

        35

        36            Mechanism of payment for trucking fee.  In

        37            existing contracts the fee is $15.00 per

        38            tonne.  IGB have indicated the fee will be

        39            reduced to $14.00 for future business.

        40            Current mechanism of payment is via

        41            transport company/s in Jordan.

        42

        43       Now, that's something that you typed, Mr Borlase?

        44       A.   Yes.

        45

        46       Q.   May we take it, then, that by June of 2000 you were

        47       aware that the mechanism of payment of the trucking fee to
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         1       the IGB was via the transport company in Jordan?

         2       A.   Yes.

         3

         4       Q.   And how did you learn that?

         5       A.   I believe in general discussion around the marketing

         6       desk and correspondence that I'd seen or telexes I may have

         7       seen from IGB.  I can't pinpoint a particular time that

         8       I learnt exactly at that point in time when Alia became in

         9       existence, but it was just in a general sense, end of '99,

        10       beginning of 2000, or in that period.

        11

        12       Q.   And that's when you learnt that the trucking fee was

        13       being paid to the IGB through Alia?

        14       A.   I learnt that it was going to a transport company in

        15       Jordan, but I don't necessarily have the link that it was

        16       going directly to IGB.

        17

        18       Q.   Isn't that the substance of your last dot point?

        19       A.   I think it says the IGB have indicated what the fee

        20       is, but my state of knowledge at that point in time is not

        21       to say that that money - I had knowledge that that money

        22       was going to IGB and not the trucking company.

        23

        24       Q.   Well, the dot point indicates that you know that the

        25       IGB is fixing the fee; isn't that right?

        26       A.   Correct.

        27

        28       Q.   And then you say, "Current mechanism of payment is via

        29       transport company/s in Jordan".  You don't say, "We pay the

        30       trucking fee to a transport company in Jordan".  You speak

        31       of a mechanism of payment and you speak of it being via the

        32       transport company.

        33       A.   Yes.

        34

        35       Q.   Well, that would seem to indicate that you had an

        36       awareness that the money that was being paid via the

        37       transport company was going to the IGB, and that this was

        38       the mechanism of making the payment?

        39       A.   I don't think at that particular time I can draw that

        40       link.  All I know is that IGB, by reading this - that IGB

        41       have said the fee is $14.  Payment of the transport, which

        42       I understood to be the distribution to all governorates

        43       Iraq, was to be paid to the transport company in Jordan.

        44       I didn't draw the link between the money going to IGB, as

        45       such.  That told me the amount, but I didn't draw the link

        46       that it was going to IGB.

        47
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         1       Q.   Well, why did you use the sentence "Current mechanism

         2       of payment is via the transport company"?  Why did you say

         3       that if you didn't draw the link?

         4       A.   Well, I thought that the transport companies providing

         5       that service were based in Jordan.  That was my state of

         6       knowledge.

         7

         8       Q.   But you say the "mechanism of payment".  You don't

         9       speak about the fact of payment; you speak of a mechanism.

        10       A.   I think when I wrote this, sir, that - that's

        11       terminology that you are using, but --

        12

        13       THE COMMISSIONER:   Q.   No, it is terminology you wrote.

        14       A.   Yes, but like I'm trying to explain, I can't draw the

        15       link at this particular time that money is going to IGB.

        16

        17       Q.   If you had meant that the trucking fee was to be paid

        18       to a trucking company you simply would have said so.  But

        19       you didn't.  You spoke of a mechanism of payment of a thing

        20       called trucking fee --

        21       A.   Yes.

        22

        23       Q.   -- which you knew and stated to have been fixed by the

        24       IGB?

        25       A.   Yes.

        26

        27       Q.   And then you said "Current mechanism of payment is via

        28       transport company/s in Jordan".  It is not "to transport

        29       company", but via it.  "Via" means it is going somewhere

        30       else.  The only other place it could go, according to that

        31       note, is IGB.

        32       A.   Well, like I said, my state of knowledge at that

        33       particular time, that's terminology that you are using, and

        34       that's terminology that you are putting to --

        35

        36       Q.   It is terminology that you wrote.

        37       A.   I wrote that, yes, but, like I said, my state of

        38       knowledge at that particular time is not that I had an

        39       understanding that that money was going to IGB; it was

        40       going to Alia, even though IGB have said it is $14 or $15,

        41       or whatever the fee is.

        42

        43       MR AGIUS:   Q.   Mr Borlase, can we put this in a context

        44       of the documents we've just been through with you?  We have

        45       seen AWB documentation relating to contracts with third

        46       parties --

        47       A.   Yes.
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         1

         2       Q.   -- in December of 1999 and in April of 2000 where, in

         3       documents which you have forwarded, there is a reference to

         4       a pricing clause that includes an acknowledgment that AWB

         5       is required to pay to the IGB advised account an amount on

         6       account of trucking fees?

         7       A.   Yes.

         8

         9       Q.   This was something that you wrote in documents

        10       yourself in December of 1999 and in April of 2000.  We now

        11       see in a June Iraq brief the statement "Current mechanism

        12       of payment is via transport company/s in Jordan".  How can

        13       you say that you were not aware, or at least you did not

        14       believe, that the payments that were being made on account

        15       of the trucking fee were in fact being made to the Iraqis?

        16       A.   The initial contracts that were put up there to the

        17       Russian companies, as I said, were prepared - I prepared

        18       those contracts, I gave them to Mark Emons, he was the one

        19       that had negotiations with the Russians and he approved

        20       those.  That doesn't necessarily mean my state of knowledge

        21       at that point in time was the discussions with Mark - what

        22       I'm trying to say is my state of knowledge when Mark

        23       approved those contracts doesn't necessarily mean that

        24       I have the state of knowledge that the money is going back

        25       into Iraq.

        26

        27       THE COMMISSIONER:   Q.   I can't follow that.

        28       A.   Well --

        29

        30       Q.   You wrote the clauses in the contract, as you have

        31       previously agreed, and they say that $15 is going to be

        32       paid to the Grain Board of Iraq.  That plainly means that

        33       that is where the money is going.  Then you write a

        34       document like this, this last dot point, which says that

        35       there is a mechanism for making a payment via a trucking

        36       company, which means precisely the same thing.

        37       A.   Okay, I agree that those two statements may be in

        38       conflict.

        39

        40       Q.   One is in December 1999 and the other one is in June

        41       2000.  It would seem apparent from those two documents that

        42       at least as early as December 1999 you did know that the

        43       trucking fee was going to the Grain Board of Iraq, because

        44       you wrote it in a contract.

        45       A.   I agree that those two statements, or that the

        46       contract and what that statement says does sound like that

        47       I have knowledge of that, but I am indicating to you that
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         1       I don't believe I had knowledge of that until I actually

         2       had a trip into Iraq with Dom Hogan in February 2001, where

         3       the penny actually dropped.

         4

         5       MR AGIUS:   Q.   So is this what you are saying, that you

         6       had knowledge that you were being told this, but it wasn't

         7       until you went into Iraq that you had first-hand knowledge

         8       of it?

         9       A.   Correct.

        10

        11       Q.   But you certainly were being told by AWB employees

        12       that the money that was being paid on account of trucking

        13       fees was being paid to the Iraqis?

        14       A.   This series of documentation that you have put up

        15       would infer that, yes.

        16

        17       MR AGIUS:   That Iraq brief is already an exhibit,

        18       Mr Commissioner.

        19

        20       THE COMMISSIONER:   Yes.

        21

        22       MR AGIUS:   Q.  Could we go to AWB.0317.0140.  This is an

        23       email from Mr Hogan about the negotiations in Iraq, in

        24       which he refers to $25 per metric tonne as the trucking

        25       fee.  Do you see that about two-thirds of the way down

        26       under "Costs", "Trucking $25.00"?

        27       A.   Yes.

        28

        29       MR AGIUS:   I tender that email.  We will remove the

        30       material that's confidential.

        31

        32       MR CORBETT:   Mr Commissioner, just looking at it, it seems

        33       that most of it is price sensitive.  I am just wondering

        34       whether it could be marked a confidential exhibit in its

        35       entirety.

        36

        37       THE COMMISSIONER:   Is there any objection to that,

        38       Mr Agius?

        39

        40       MR AGIUS:   No, no objection.

        41

        42       THE COMMISSIONER:   That will be confidential exhibit 136C

        43       apart from portions read on to the transcript.

        44

        45       EXHIBIT #136C EMAIL FROM DOMINIC HOGAN TO MS SCALES AND

        46       OTHERS, DATED 30/1/2001, BARCODED AWB.0137.0140

        47
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         1       MR AGIUS:   Q.   Can we go to exhibit 169 - AWB.5052.0123.

         2       This is Mr Hogan's email to Mr Yousif Abdul Rahman in Iraq,

         3       confirming the way in which the trucking fee or transport

         4       fee would be paid.  Were you party to discussions between

         5       Mr Hogan and Yousif Abdul Rahman concerning how that fee

         6       was to be paid - that is, in two stages?

         7       A.   Yes.

         8

         9       Q.   Is that fax consistent with the agreement that was

        10       reached between Mr Hogan and Mr Yousif Abdul Rahman?

        11       A.   Yes.

        12

        13       Q.   This was your first trip into Iraq, was it not?

        14       A.   Yes.

        15

        16       Q.   You, as we know, were junior to Mr Hogan.  Did he

        17       conduct the negotiations?

        18       A.   Dominic conducted and led the negotiations as the

        19       regional manager of the Middle East, and he had

        20       responsibility of the Iraq account.  So I accompanied him

        21       in there and he led the negotiations.

        22

        23       Q.   But you were present during the course of the

        24       negotiations that he conducted?

        25       A.   Yes.

        26

        27       Q.   You had been aware that up until now the trucking fee

        28       was $15?

        29       A.   Yes.

        30

        31       Q.   You were told in the course of those negotiations that

        32       the trucking fee would be $25?

        33       A.   I don't recall it being said it was $25, but I was

        34       aware that the trucking fee, on the contract prior to that,

        35       had increased to $25, yes.

        36

        37       Q.   And you were also told about 10 per cent being applied

        38       to the contract?

        39       A.   I was told by Dominic on the way in to Iraq, the trip

        40       from Amman to Baghdad, he explained how the new 10 per cent

        41       service fee, or the new trucking component, was going to be

        42       compiled, yes.

        43

        44       Q.   And did he explain to you that that had been imposed

        45       for the first time in the November negotiations?

        46       A.   Yes.

        47
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         1       Q.   You and Mr Hogan provided a trip report dated February

         2       2001?

         3       A.   Yes.

         4

         5       Q.   And in that regard we can bring up your email to him

         6       of 6 February 2001.  Could we bring up AWB.5046.0329.  On

         7       6 February 2001 you say:

         8

         9            Dom,

        10            A few dot points on the trip, with full

        11            trip report attached.  Add and delete as

        12            you wish prior to sending it out.

        13

        14       A.   Yes.

        15

        16       Q.   And halfway down you say:

        17

        18            FOB based on USD 25.00 trucking fee.

        19

        20       A.   Yes.

        21

        22       Q.   And then if we go to the trip report itself --

        23

        24       THE COMMISSIONER:   Do you wish to tender that document?

        25

        26       MR AGIUS:   Yes, I tender that email.

        27

        28       THE COMMISSIONER:   It will be exhibit 380.

        29

        30       EXHIBIT #380 EMAIL FROM DARRYL BORLASE TO DOMINIC HOGAN,

        31       DATED 6/2/2001, BARCODED AWB.5046.0329

        32

        33       MR CORBETT:   Commissioner, there is some material that may

        34       need to be deleted.  We will do that over the luncheon

        35       adjournment.

        36

        37       THE COMMISSIONER:   Yes.  I will impose a confidentiality

        38       order until after lunch.

        39

        40       MR AGIUS:   Q.   Let me bring up the trip report.  Could we

        41       bring up, please, AWB.5046.0331, at 0334.  This is a copy

        42       of your trip report, Mr Borlase.

        43       A.   Yes.

        44

        45       Q.   If we go to page 0334, you will see the

        46       paragraph marked "Trucking Fee/Services Fee"?

        47       A.   Yes.
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         1

         2       Q.   This was in your original draft to Mr Hogan?

         3       A.   Yes, I believe it was.

         4

         5       Q.   And it reflected a joint position, did it not?

         6       A.   Yes.

         7

         8       Q.   You and Mr Hogan had discussed this prior to your

         9       setting it out in the trip report?

        10       A.   Yes.

        11

        12       Q.   You say:

        13

        14            The trucking fee is now USD25.00 pmt all

        15            Governates of Iraq with a 10% service fee

        16            on the entire FIT value of the contract.

        17

        18       That was something that was told to you during the course

        19       of negotiations?

        20       A.   No, it was something that Dominic had discussed with

        21       me on the way in - how the November contract was compiled.

        22       So that was how this particular contract was going to be

        23       compiled as well.

        24

        25       Q.   You go on to say:

        26

        27            We believe the increase in trucking fee and

        28            addition of the service charge is a

        29            mechanism of extracting more dollars from

        30            the escrow account.

        31

        32       What led you to that belief?

        33       A.   My belief at that point in time, after sitting through

        34       those negotiations, was - and that's what I was referring

        35       to before to the Commissioner about the penny dropping, is

        36       that I've seen the fee going from $12 to $15 to $25, so

        37       from $15 to $25, and a 10 per cent service fee on the

        38       entire trucking component, equates to roughly a $30

        39       increase in one contract, it raised my suspicions.  The

        40       other point is with the Iraqis requesting that payment for

        41       the trucking component be paid all upfront upon bill of

        42       lading, it indicated to me that they were wanting that

        43       payment as soon as possible.

        44

        45       THE COMMISSIONER:   That document is confidential exhibit

        46       57C, Mr Agius.  Shall I mark that paragraph as a

        47       confidential exhibit?
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         1

         2       MR AGIUS:  We have a copy of that document which has been

         3       edited to remove everything but that paragraph,

         4       Mr Commissioner.  Can I tender that?

         5

         6       THE COMMISSIONER:   Yes.  That will be exhibit 381.

         7

         8       MR AGIUS:   I have it as AWB.0084.0046.  The page which

         9       records that paragraph is page 0049.

        10

        11       EXHIBIT #381 EDITED VERSION OF CONFIDENTIAL EXHIBIT 57C,

        12       BARCODED AWB.0084.0046

        13

        14       MR AGIUS:   Q.   We have some diary notes of yours,

        15       Mr Borlase, which relate to Thursday, 1 February 2001 and

        16       Friday, 2 February 2001.  I can pass you your diary.  There

        17       are two pages for Thursday, 1 February.  The first page is

        18       on the left-hand side of the diary.  The second page is on

        19       the right-hand side of the diary.  Can I take you to the

        20       entry at the bottom of the first page under the typescript

        21       "Phone calls".  You have drawn a diagram.  Can you explain

        22       that diagram?

        23       A.   Yes.  I understand, upon discussion with Dominic, the

        24       Canadians had said they wouldn't --

        25

        26       Q.   I will ask the monitor to enlarge the diagram as much

        27       as possible.  Could you go on, sorry, Mr Borlase?

        28       A.   Yes.  The Canadians had proposed that they don't offer

        29       the business directly to IGB and they wanted to offer it

        30       through the trade, and that little diagram is the

        31       description of how I thought, or how Dominic was explaining

        32       to me, that that's how that mechanism would work, with the

        33       IGB paying the trade, whoever that trade might be, the

        34       trade doing the trucking arrangement, and with CWB being

        35       the FOB component.

        36

        37       Q.   So, as Mr Hogan explained it to you, the IGB would pay

        38       money for the wheat, what, to the trade?

        39       A.   Yes.

        40

        41       Q.   The trade would pay the $25 trucking fee; is that

        42       right?

        43       A.   Yes.

        44

        45       Q.   And --

        46       A.   And then the trade would pay the IGB - sorry, the CWB,

        47       the FOB component for that wheat.



            .20/2/06 (30)              2997     D R BORLASE (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       Q.   And what's the arrow to the left, "RT" with an arrow

         3       and "25" written above it?

         4       A.   I think - I can't quite see it, but I believe that's

         5       the freight, the ocean freight component.

         6

         7       Q.   So the trade would pay the ocean freight component?

         8       A.   Yes.

         9

        10       Q.   And would pay the trucking fee?

        11       A.   Yes.

        12

        13       Q.   And then return an FOB price to the Canadians?

        14       A.   Yes.

        15

        16       Q.   And that's what Mr Hogan had told you that he had

        17       learnt of the Canadian offer?

        18       A.   Yes.

        19

        20       Q.   Did he tell you that that's how the Canadians proposed

        21       to get round the difficulty of paying the $25 trucking fee?

        22       A.   That was never explained to me, sir.

        23

        24       THE COMMISSIONER:   Q.   "Trade" meaning intermediary; is

        25       that right?

        26       A.   Yes.

        27

        28       MR AGIUS:   Q.   If we go to your next page of the diary,

        29       which is the second page for Thursday, 1 February 2001, at

        30       the very top of the page we see an entry "BHP - Central

        31       Bank and Ministry of Oil issue"?

        32       A.   Yes.

        33

        34       Q.   It is the first entry on the page.  What does that

        35       entry relate to?

        36       A.   I can't recall that particular issue being discussed

        37       in the meeting.  I have obviously written in my diary and

        38       Thursday the 1st is when our discussions opened up with

        39       IGB.  So obviously it is the first - one of the first

        40       things that we discussed with them.  I don't recall that -

        41       what that was relating to, but I could assume now, after

        42       this Commission, that Dominic has asked a question about a

        43       BHP contract previously.

        44

        45       Q.   Can you recall what the reference to "Central Bank" or

        46       "Ministry of Oil" was?

        47       A.   No, I can't, sir.
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         1

         2       Q.   Is that the only entry on that page in relation to

         3       that matter?

         4       A.   Yes.  I think in my trip report it doesn't appear as

         5       an item, so I can only assume there was a priority of

         6       importance and it didn't appear to be that important at

         7       that particular time.

         8

         9       Q.   Can I take you now to the first page for Friday, the

        10       2nd.  I wonder if we could bring up AWB.0190.0114.  Can

        11       I take you to a note at the bottom of that page.  You have

        12       a dash "Trucking USD14.00"; is that right?

        13       A.   Yes.

        14

        15       Q.   What is the next initials, is it "BOL"?

        16       A.   It is bill of lading.

        17

        18       Q.   And then underneath that "- Trucking Remaining USD" -

        19       is that 11?

        20       A.   "$11.00 plus 10% service within 1 week of UN

        21       certification".

        22

        23       Q.   And then the next line?

        24       A.   "Deutsche and not Euro".

        25

        26       Q.   What do those notes relate to?

        27       A.   I believe that's the discussion we had with IGB on how

        28       the trucking component was going to be remitted.  They

        29       requested that it be paid all upfront, and we managed to

        30       keep it at half on bill of lading and half, or the

        31       remaining, after we have received UN certification.

        32       Otherwise we would have been financing the entire trucking

        33       fee for 80 days or 100 days.

        34

        35       Q.   Can I just ask you to look closely at that note.  You

        36       say "Trucking USD14.00".  That's $14 relating to the

        37       trucking fee, to be paid on bill of lading?

        38       A.   Yes.

        39

        40       Q.   Then you say "Trucking Remaining USD11.00"?

        41       A.   Yes.

        42

        43       Q.   So that would make $25, wouldn't it?

        44       A.   Correct.

        45

        46       Q.   And then you say "Plus 10% service".  So was the

        47       10 per cent identified to you as a service fee as opposed
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         1       to a trucking fee?

         2       A.   I understood it to be a service fee, sir.

         3

         4       THE COMMISSIONER:   Q.   Service for what?

         5       A.   I never had it explained to me what that 10 per cent

         6       service fee - and it wasn't discussed, as I can recall, in

         7       the negotiations with IGB.

         8

         9       MR AGIUS:   Q.   Can we go to the next page, for Friday

        10       2 February.  This is AWB.0190.0113.  Just under where the

        11       printed number "2" is, and where it says "2" and "1400", do

        12       you see that on your diary?  You have got a --

        13       A.   Sorry?

        14

        15       Q.   Can you see the time slot for 2pm, or 1400 hours?

        16       A.   Yes.

        17

        18       Q.   Do you see underneath that you have written something.

        19       There is a US dollar amount, 500 plus or minus 5%; do you

        20       see that?

        21       A.   I have got a US dollar 14 bill of lading and

        22       US dollars 31 80 days.

        23

        24       Q.   Let me start again.  There is a figure with a dollar

        25       sign in front of it, which I don't want to read on to the

        26       transcript.

        27       A.   Yes.

        28

        29       Q.   Then there is recorded along the same line "500 plus

        30       or minus 5%"?

        31       A.   Yes.

        32

        33       Q.   That figure is meant to be a US dollar figure, is it

        34       not?

        35       A.   Yes.

        36

        37       Q.   Per tonne for a tonne of wheat of a 500,000 tonne

        38       negotiation?

        39       A.   Correct.

        40

        41       Q.   Working across that line, you have got "USD14" bill of

        42       lading?

        43       A.   Yes.

        44

        45       Q.   And then, underneath that, "USD31 80 days"?

        46       A.   Yes.

        47
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         1       Q.   That is meant to reflect, is it not, that you would

         2       have to pay US$14 a metric tonne trucking fee on the bill

         3       of lading - in other words, in advance?

         4       A.   Yes.

         5

         6       Q.   And that the balance of the trucking fee and the

         7       service fee, which would be US$31, would be due to be paid

         8       after about 80 days?

         9       A.   Correct.

        10

        11       Q.   Underneath that line entry you have another line entry

        12       for a slightly reduced US dollar amount per tonne; is that

        13       right?

        14       A.   I have got $14 bill of lading.

        15

        16       THE COMMISSIONER:   No, no, go to the left-hand side.

        17

        18       MR AGIUS:   Q.   Go to the beginning of the line.

        19       A.   Oh, sorry, yes.

        20

        21       Q.   Is that right?

        22       A.   [Figure withheld], yes.

        23

        24       MR AGIUS:   I wonder if we could have that struck from the

        25       transcript.

        26

        27       THE COMMISSIONER:   Yes, we will remove that.

        28

        29       MR AGIUS:   Q.   We are not putting that on the record,

        30       Mr Borlase.

        31       A.   Sorry.

        32

        33       Q.   It is commercially confidential.

        34       A.   Yes.

        35

        36       Q.   Do you see that figure?

        37       A.   Yes.

        38

        39       Q.   And for another quantity of 500,000 tonnes; is that

        40       right?

        41       A.   Yes.

        42

        43       Q.   Plus or minus 5 per cent; is that right?

        44       A.   Correct.

        45

        46       Q.   And then you have done the same calculation in

        47       relation to US$14 payable on bill of lading and the
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         1       balance, which you need not disclose, after 80 days?

         2       A.   Yes.

         3

         4       Q.   Then, underneath that, we have some more handwriting

         5       from you.  You can read this onto the record, and we need

         6       your assistance with it.  Could you read it out, please?

         7       A.   It says "100 litres in Iraq fuel is USD1.00".  Sorry,

         8       it says "USD2.00 at Jordanian border."  So what that's

         9       inferring is 100 litres of fuel at the Jordanian border on

        10       the Iraqi side is worth US$2.

        11

        12       Q.   What's the "US$1" a reference to?

        13       A.   I can't recall what the US$1 is.

        14

        15       Q.   So 100 litres of fuel in Iraq.  Can I read what

        16       I think you have written, and you correct me?  You have

        17       written the numerals for 100, and then an "l" - that refers

        18       to 100 litres, does it?

        19       A.   Yes.

        20

        21       Q.   "In Iraq fuel"; is that right?

        22       A.   Yes.

        23

        24       Q.   And then you have written "USD1.00, USD2.00"?

        25       A.   Yes.

        26

        27       Q.   You have written "At Jordanian border"?

        28       A.   Yes.

        29

        30       Q.   And then you have written "In Jordan 3 litres equals"

        31       how many US dollars?

        32       A.   One.

        33

        34       MR AGIUS:   Q.   One US dollar?

        35       A.   I believe that's what it is, yes.

        36

        37       Q.   So would we be right to read that that 100 litres of

        38       fuel at the border between Iraq and Jordan was between US$1

        39       and US$2, and that in Jordan 3 litres of fuel was US$1?

        40       A.   I can't quite make out what the - on the Jordan side

        41       what it is, because of that "8", but, yes, that's what it

        42       is inferring.

        43

        44       Q.   In what connection did you make that note?  Why did

        45       you make it?

        46       A.   I made it as - because it was my first trip to Iraq

        47       and it took me by surprise that one litre of - I mean, 100
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         1       litres of fuel could be purchased for US$2 per tonne.

         2

         3       Q.   But in what connection did you make it?  Was there any

         4       reason why you wrote it down?

         5       A.   If you are asking why - if there is a connection

         6       between the trucking component and this US$2, I didn't draw

         7       that connection.

         8

         9       Q.   Was this information that you wrote in your diary

        10       information that you obtained on your trip from Jordan into

        11       Iraq?

        12       A.   Yes.

        13

        14       Q.   And something that you saw for yourself?

        15       A.   Correct.

        16

        17       Q.   We see this entry for Friday, 2 February 2001.  Was

        18       that the same day that you were negotiating with the

        19       Iraqis?

        20       A.   No, I think it is on our way out from Baghdad to

        21       Amman.

        22

        23       MR AGIUS:   I tender those diary entries, Mr Commissioner.

        24       I suspect that the diary entries for those days should be

        25       marked as a confidential exhibit but for those portions

        26       that have been read on to the transcript.

        27

        28       THE COMMISSIONER:   Yes.  The diary entries for 1 and

        29       2 February will be confidential exhibit 137C, apart from

        30       those portions read on to the public transcript.

        31

        32       EXHIBIT #137C DIARY ENTRIES FOR 1/2/2001 AND 2/2/2001,

        33       BARCODED AWB.0190.0113 AND AWB.0190.0114

        34

        35       MR AGIUS:   Q.   Had you not, by the time you were leaving

        36       Iraq, already formed the view or the belief that the

        37       increase in the trucking fee and the addition of the

        38       service charge was a mechanism for extracting more dollars

        39       from the escrow account?

        40       A.   After sitting through those negotiations and seeing

        41       the fee going from $15 to $25, and then a 10 per cent

        42       service fee, I thought that the portion from the trucking

        43       fee to the total FIT value was being used for some other

        44       purpose.  What that purpose is, I don't know, but I still

        45       never doubted that there was a trucking service somewhere

        46       being provided somewhere, because 50,000 tonnes of wheat,

        47       which is 2,000 trucks, was leaving Umm Qasr.  So somebody
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         1       is being paid for a service, but the volume of the entire

         2       FIT value seemed to be in excess of the trucking component.

         3

         4       Q.   You were aware that all of this money had to come from

         5       the escrow account?

         6       A.   Yes.

         7

         8       Q.   So your concern was that AWB was obtaining money from

         9       the escrow account under the contract, paying this money to

        10       the Iraqis, but that not all of the money was going to be

        11       used on trucking?

        12       A.   I had a suspicion that the trucking fee was inflated,

        13       yes.

        14

        15       Q.   And that it was going to the Iraqis --

        16       A.   That some money was --

        17

        18       Q.   -- and that not all of it --

        19       A.   Sorry.

        20

        21       Q.   -- would be spent on trucking?

        22       A.   Correct.

        23

        24       Q.   Now, you set this out in your trip report, as we've

        25       seen.  Did you do that with a view to informing others at

        26       the AWB?

        27       A.   I did it as a view of what we thought after our

        28       contract negotiations.

        29

        30       Q.   Did you expect that other people at the AWB, aside

        31       from you and Mr Hogan, would read it?

        32       A.   Yes.  I did expect people would read the document,

        33       considering it was a million tonne contract, but I didn't

        34       anticipate that every single person at AWB would read an

        35       entire trip report, and I think that was one of the reasons

        36       that I sent a covering email with the dot points on it that

        37       related to the trip report, so those people would just read

        38       the things that I thought were most pertinent at the time.

        39

        40       Q.   Did anybody ever come and speak to you about this

        41       trucking fee/services fee or the view that you had

        42       expressed in that part of the document?

        43       A.   No, they didn't.  I returned to Cairo to manage the

        44       Egyptian market, and Dominic travelled on for a few more

        45       days and returned to Melbourne.

        46

        47       Q.   Did you get any email traffic or telephone calls
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         1       asking you about this view that you had expressed in the

         2       trip report?

         3       A.   No, I didn't.

         4

         5       Q.   Did you raise it with anybody else after you had

         6       written of your view in the trip report?

         7       A.   No, I didn't.  And the reason that I didn't raise it

         8       was because once again I was returning to Cairo to manage

         9       my Egyptian market.  I had only been in Egypt three weeks.

        10       I had a huge amount of issues in just surviving in Cairo,

        11       and Dominic was the account manager, and he was going back

        12       for a debrief on our trip.  So I left it to Dominic.

        13

        14       Q.   Mr Stott has said that he received a phone call from

        15       Mr Hogan - and I think he said while Mr Hogan was in

        16       Jordan; certainly before Mr Hogan returned to the AWB in

        17       Melbourne.  Are you aware of any such phone call?

        18       A.   I know that Dominic spoke to Mr Stott, but the

        19       contents of that phone call - I can't recall the contents

        20       of the phone call that he had with him.

        21

        22       Q.   Were you present with Mr Hogan when he had that

        23       telephone conversation with Mr Stott?

        24       A.   I don't recall being present.

        25

        26       Q.   How is it that you know that there was a phone call?

        27       A.   Dominic told me he had had a phone call to call

        28       Charles, or he had put in a phone call to call Charles.

        29

        30       Q.   Did he tell you that he was going to speak to Mr Stott

        31       about the issue of the trucking fee/services fee?

        32       A.   While we were in Baghdad, no.

        33

        34       Q.   Whilst you were in Jordan, whilst were you on that

        35       trip --

        36       A.   No.

        37

        38       Q.   -- did Mr Hogan tell you that he was going to bring

        39       that matter to the attention of Mr Stott?

        40       A.   Not that I believe, not that I can recall.  I just

        41       assumed that the natural debrief would happen when Dom got

        42       back to Melbourne.

        43

        44       THE COMMISSIONER:   Q.   Would you look, please, at

        45       AWB.5046.0334, at the bottom of the page.  This is the same

        46       trip report, Mr Borlase.

        47       A.   Yes.
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         1

         2       Q.   The last entry under "Action items arising", the dot

         3       points, says:

         4

         5            AWB to explore which currency we can remit

         6            the trucking fees.

         7

         8       A.   Yes.

         9

        10       Q.   To what does that relate?

        11       A.   I think that relates to remitting the trucking

        12       component either in Deutsche Mark or Euro, and which

        13       currency IGB preferred to have it remitted in.

        14

        15       MR AGIUS:   Is that a convenient time, Mr Commissioner?

        16

        17       THE COMMISSIONER:   Yes.  We will adjourn until 2 o'clock.

        18

        19       LUNCHEON ADJOURNMENT

        20

        21

        22

        23

        24

        25

        26

        27

        28

        29

        30

        31

        32

        33

        34

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47
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         1       UPON RESUMPTION:

         2

         3       MR AGIUS:   Q.   Could we bring up, please, exhibit 287,

         4       AWB.0138.0380.  This is Mr Stott's email of 25 July 2000 to

         5       Ms Gibson, copied to you, amongst others, Mr Borlase.

         6       Could you read that for a moment?

         7       A.   Yes.

         8

         9       Q.   You were aware, were you, that Ronly was being used as

        10       a conduit to make these payments for inland transport?

        11       A.   In the initial stages, no.  This is in July 2000.  I

        12       think I was aware at that point in time, but in the initial

        13       negotiation for having Ronly, I wasn't aware.

        14

        15       Q.   When did you become aware?

        16       A.   About a similar time as I became aware of Alia, which

        17       would have been late '99.

        18

        19       Q.   Did you become aware that Ronly was being used to

        20       effect the payments of inland transportation?

        21       A.   The actual method of payment, I was not privy to any

        22       of those discussions, and I wasn't aware of how that

        23       actually took place, and Ronly's role in that whole payment

        24       process, I can't say I have knowledge of how that operated.

        25

        26       Q.   Well, what did you learn of Ronly in late '99?

        27       A.   All I can add is that they were a UK-based company

        28       that had expertise in the Black Sea region in grain trading

        29       and that they were being used as a conduit to pay the

        30       trucking component.

        31

        32       Q.   Did you ask why they were being used?

        33       A.   I never asked why, no.

        34

        35       Q.   Were you ever told?

        36       A.   No.

        37

        38       Q.   Did it not strike you as odd that Ronly would be used

        39       as a conduit for making these inland transport payments?

        40       A.   At that particular time, no.

        41

        42       Q.   Did it ever strike you as odd?

        43       A.   With the benefit of hindsight, where I sit today and

        44       what I've read through all the transcripts, yes, it seems a

        45       bit odd, but at that particular time, you know, I didn't

        46       partake in any of those discussions and it didn't appear to

        47       me to be odd.  Because my experience at that time was I'd
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         1       only had a year, or 18 months experience, on the

         2       international sales and marketing desk, so what's normal

         3       and what's normal, I don't have a good gauge of what's

         4       normal and what's abnormal to every market that we operated

         5       in.

         6

         7       Q.   Could we bring up, please, AWB.0262.0072.  This is a

         8       series of emails --

         9

        10       THE COMMISSIONER:   It's not really legible, Mr Agius.

        11       What's the date?

        12

        13       MR AGIUS:   19 January 2000 is the one at the top of the

        14       page.  Could we go to 0073.

        15

        16       Q.  The first email appears to be dated 21 December 1999.

        17       It's from Helen Grant to herself, with a copy to you,

        18       regarding code of conduct guide.  It says:

        19

        20            Over 200 acknowledgments of the Code of

        21            Conduct Guide have been received...

        22            But for some reason HR has not received

        23            yours.

        24

        25       A.   Yes.

        26

        27       Q.

        28            We know you're busy...

        29

        30       and something:

        31

        32            Please reach over, tear off Page 19, sign

        33            and return to HR.  HR must be confident

        34            that everyone has received a copy of this

        35            handy guide.  If you did not attend a

        36            presentation or receive a copy in the mail,

        37            please either email or teletext to enable

        38            this to be forwarded to you.

        39

        40            Now isn't that easy and the job is done.

        41

        42       At the top of the page, in an email which appears to be

        43       dated 21/12/99, you respond:

        44

        45            Helen,

        46

        47            I have received a copy thank you and if
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         1            there is no obligation to sign the booklet

         2            I prefer not to sign it.  I have signed a

         3            workplace agreement which I assume covers

         4            all code of conduct.  Thank you for the

         5            reminder.

         6

         7       Then later, on what appears to be the same date, but maybe

         8       another later date in December, Carol Gordon writes to you

         9       and says:

        10

        11            Helen Grant forwarded to me your query

        12            below.  Even though you have signed an

        13            employee services agreement (ESA) you are

        14            still required to sign the code of conduct

        15            to acknowledge receipt of the document and

        16            that you will comply.  In your ESA section

        17            4 "Responsibilities", subsection 4.2(c)

        18            says that the Employee "agrees to comply

        19            with all reasonable, lawful orders and

        20            directions given to the Employee by the

        21            Company".

        22

        23            The Code of Conduct is recorded as a lawful

        24            order and direction and therefore you will

        25            need to sign it.

        26

        27       Then you forward that chain of emails to Mr Lister in

        28       January of 2000; do you see that, Mr Borlase.  It's very

        29       difficult to read, but --

        30       A.   I can't read it, but I've heard what you've got to

        31       say.

        32

        33       Q.   I'll provide you with a hard copy, which is a little

        34       easier to read, but not very much.

        35

        36       MR AGIUS:   I'll tender those pages, Mr Commissioner,

        37       AWB.0262.0072 and 0073.

        38

        39       EXHIBIT #382 TWO PAGES OF EMAILS, THE FIRST DATED

        40       21/12/1999 FROM HELEN GRANT TO HERSELF, COPIED TO

        41       MR BORLASE, BARCODED AWB.0262.0072 AND THE SECOND

        42       FORWARDING THE EMAILS TO MR LISTER, BARCODED AWB.0262.0073

        43

        44       MR AGIUS:   Q.   It seems that it was Wednesday, 19 January

        45       that you forwarded a chain of emails to Mr Lister.  The

        46       next document we have on this topic is AWB.0262.0069, which

        47       are minutes of a meeting entitled "Notes of Meeting on Code
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         1       of Conduct 2nd Floor Meeting Room - Ceres House -

         2       2 February 2000".  The notes record you as being present.

         3       A.   Yes.

         4

         5       Q.   What was behind your reluctance, if not refusal, to

         6       sign the code of conduct?

         7       A.   At that particular time there was a series of

         8       meetings, and I did go to this meeting, and I was falling

         9       in line behind my superiors, who were having further

        10       meetings with Richard Norris, as Mark is going to do here.

        11       So I was falling in line behind Mark Emons and Nigel

        12       Officer and the other - and the South-East Asian

        13       international marketing desk, in that we didn't sign that

        14       agreement.

        15

        16       Q.   Why?  Why were you not proposing to sign it?

        17       A.   I was following what my superiors were doing, and I

        18       believe they had some concerns about it concerning

        19       Pakistan.

        20

        21       Q.   Had you had involvement with the payments to the

        22       agents in Pakistan?

        23       A.   I had involvement as far as preparing some of the

        24       invoices, but that's the extent of my involvement in

        25       preparing any documentation to them.

        26

        27       Q.   Preparing which invoices, Mr Borlase?

        28       A.   In respect to the facilitation payments that went back

        29       to the agent in Pakistan.

        30

        31       Q.   Invoices directed to whom - directed to the AWB?

        32       A.   Sorry, not invoices, incorrect use of terminology, but

        33       the documentation where AWB would forward money to the

        34       relevant agent in Pakistan.

        35

        36       Q.   Mr Emons has told us that one of his concerns related

        37       to the payments of this inland trucking fee.  Did you have

        38       those concerns as well?

        39       A.   I don't recall the Iraq payments and the inland

        40       trucking fee being discussed.  I recall most of it being

        41       around Pakistan.

        42

        43       Q.   Did you have concerns about the payment of the inland

        44       trucking fee?

        45       A.   No, I didn't.

        46

        47       Q.   Did you eventually sign a copy of the code of conduct?
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         1       A.   I don't believe I did.

         2

         3       Q.   How was the issue resolved?

         4       A.   I don't know that it was resolved in the end.

         5       Mark Emons was supposed to have a meeting with our company

         6       secretary, and I understand legal, but I don't know if the

         7       issue ever got resolved.

         8

         9       Q.   What happened about your concerns relating to the

        10       payments made to the Pakistan agent?

        11       A.   I don't know if that got resolved with Mark and Nigel

        12       either.

        13

        14       Q.   What about your concerns?

        15       A.   Well, mine didn't get resolved at all.  We got a lot

        16       of pressure in the early days when they brought that code

        17       of conduct up, as you've seen from HR, to sign it, and then

        18       there's various correspondence to go back - to have

        19       meetings with HR, with the company secretary and with

        20       legal.  Now, I don't believe that ever got resolved.

        21

        22       Q.   Did you take it up with anybody?

        23       A.   No.

        24

        25       Q.   So your involvement in making the payments to the

        26       Pakistan agent was a matter of concern for you in relation

        27       to this code of conduct; is that right?

        28       A.   Yes.  I'm saying that I had some knowledge that

        29       payment was going back to a Pakistan agent, so, yes.

        30

        31       Q.   It's still a matter of concern to you?

        32       A.   Today?

        33

        34       Q.   Yes.

        35       A.   In the current environment that the transcripts have

        36       been brought up, yes, it is.

        37

        38       Q.   It's still an unresolved matter?

        39       A.   I believe so.

        40

        41       MR AGIUS:   The notes of that meeting I believe are already

        42       an exhibit before this inquiry, Mr Commissioner.

        43

        44       THE COMMISSIONER:   Yes.

        45

        46       MR AGIUS:   Q.   Mr Borlase, we have obtained from the AWB

        47       copies of a document said to reside in the electronic
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         1       database of AWB, the document being market briefs

         2       concerning Iraq.  These are briefs that you would have

         3       accessed from time to time whilst you were at AWB?

         4       A.   You mean the WEA market briefs, is that what you're

         5       referring to, or the market briefs that I prepared for

         6       the account manager?

         7

         8       Q.   No, these are market briefs that we're told resided in

         9       an electronic database at the AWB.

        10       A.   But I'm not sure which - the market briefs that I

        11       prepared for account managers and people travelling to

        12       various countries are --

        13

        14       Q.   Let's bring them up, Mr Borlase, and we'll go through

        15       them.  Could you bring up, please, confidential exhibit

        16       126C, AWB.0264.0001.  This is the first page of a market

        17       brief.  The best we can date this is 20 October 2001.  I'll

        18       give you a hard copy and ask you to look through it.  It

        19       will be quicker than going through it electronically.  What

        20       I'm asking you to look at is the first document in that

        21       volume, commencing AWB.0264.0001.

        22       A.   Yes.

        23

        24       Q.   We are told that these are documents that exist in

        25       electronic form at the AWB, and we're told that staff at

        26       the AWB had access to documents like these market briefs by

        27       clicking on icons on their computer screens.  Did you have

        28       access to this document?

        29       A.   No, I didn't, because I was based in Cairo and, as I

        30       said before, accessing the AWB network from abroad was

        31       nearly impossible, so I never ever accessed this market

        32       brief.

        33

        34       Q.   When you came back to Australia, did you access it

        35       then?

        36       A.   No, I moved into another division of AWB, so I didn't

        37       have a need to access the market brief area.

        38

        39       Q.   Thank you.

        40       A.   But I did prepare reports for Egypt, my market.  I

        41       started commencing writing those in early 2001.

        42

        43       Q.   When you prepared reports for Egypt, did you find

        44       market reports relating to Egypt on the electronic database

        45       of AWB?

        46       A.   I had to start the market brief from scratch for Egypt

        47       and submit that, because I had the technical problems, and
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         1       then it was taken from there how it got on to the database.

         2

         3       MR AGIUS:   That volume may be returned, thank you.  That's

         4       the examination of this witness as far as I can take it to

         5       this point in time, Mr Commissioner.  There are other

         6       documents which we've yet to receive, so I can't complete

         7       the examination.  Subject to that, they're the questions

         8       that I have for Mr Borlase.  I would invite those who wish

         9       to make application to examine Mr Borlase to do so, because

        10       it may be that, although I do ask that he not be released

        11       from his summons, we will not require him back.

        12

        13       THE COMMISSIONER:   Very well.  Mr Croucher, do you wish to

        14       ask any questions?

        15

        16       MR CROUCHER:   Yes, just one matter.

        17

        18       <EXAMINATION BY MR CROUCHER:

        19

        20       MR CROUCHER:   Q.   Mr Borlase, can I take you back to

        21       confidential exhibit 137C, which is your diary notes.  In

        22       particular, you were asked a couple of questions by

        23       Mr Agius about the notation on 2 February about the fuel

        24       prices in Iraq.  I think probably because of something I

        25       told Mr Agius he got an answer that he might not have

        26       expected.  There was a bit of confusion.  But is this the

        27       case:  at the time that you wrote that down, that was not a

        28       factor contributing to your view about the escrow account

        29       and the use of the escrow account, but that, on reflection,

        30       when you were leaving Iraq, the fact that petrol was so

        31       cheap was simply one of many factors in addition to those

        32       mentioned in the inquiry that made you think, "Well, why is

        33       the price for the transport fee going up as it's gone up";

        34       is that right?

        35       A.   Yeah, that's correct.  On the way in - I didn't have

        36       that knowledge when I went into the negotiations.  When I

        37       came out of the negotiations, and just before we crossed

        38       the border, I wrote this down because it was of particular

        39       interest.  I knew what fuel costs were in Australia

        40       roughly, I knew what they were in Egypt, and it took my

        41       interest that 100 litres of fuel is worth US$2 on the Iraqi

        42       side of the border.  It's only upon reflection that I could

        43       draw some link with the trucking and the cost of fuel.

        44

        45       MR CROUCHER:   Thank you.

        46

        47       THE COMMISSIONER:   Mr Corbett, do you wish to ask any
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         1       questions.

         2

         3       MR CORBETT:   No questions, thank you, Mr Commissioner.

         4

         5       THE COMMISSIONER:   Does anybody else wish to ask any

         6       questions of this witness?  Thank you, Mr Borlase.  I can't

         7       formally excuse you at this stage.  You may be required to

         8       return.  If that occurs, it will be by arrangement with

         9       your solicitors.

        10

        11       THE WITNESS:   Thank you.

        12

        13       <THE WITNESS WITHDREW

        14

        15       MR AGIUS:   The next witness is Mr Snowball,

        16       Mr Commissioner.

        17

        18       MR FORREST:   Could I indicate that my learned junior

        19       Mr Carter will be assisting during this examination?

        20

        21       THE COMMISSIONER:   Yes, thank you, Mr Forrest.

        22

        23       <TIMOTHY OSWALD SNOWBALL, sworn:                  [2.25pm]

        24

        25       <EXAMINATION BY MR AGIUS:

        26

        27       MR AGIUS:   Q.   Mr Snowball, might we have your full name,

        28       please?

        29       A.   Timothy Oswald Snowball.

        30

        31       Q.   You appear here today in answer to a notice requiring

        32       you to attend?

        33       A.   Yes.

        34

        35       Q.   The inquiry has two statements from you.  Could we

        36       bring up, please, WST.0001.0054, a statement dated

        37       16 December 2005, which is entitled "Statement of evidence

        38       which may be given by Timothy Oswald Snowball".  Is that

        39       your first statement, Mr Snowball?

        40       A.   Without looking through every page, sir, yes, I think

        41       it is.

        42

        43       Q.   It's dated, if we go to the last page, 0060,

        44       16 December 2005.  As at that date, were the contents of

        45       that statement true and correct to the best of your

        46       knowledge and belief?

        47       A.   Yes.
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         1

         2       MR AGIUS:   I tender that statement.

         3

         4       EXHIBIT #383 STATEMENT OF TIMOTHY OSWALD SNOWBALL,

         5       DATED 16/12/2005, BARCODED WST.0001.0054

         6

         7       MR AGIUS:   Q.   Mr Snowball, yesterday the inquiry

         8       received a document entitled "Supplementary Statement of

         9       Tim Snowball."  Could we bring up, please, WST. --

        10

        11       MR CARTER:   Sorry to interrupt, Mr Commissioner, but the

        12       fact is that the statement was supplied this morning.  What

        13       was provided yesterday was a statement that was indicated

        14       would be the subject of minor correction overnight, once we

        15       got up from Melbourne.

        16

        17       THE COMMISSIONER:   Thank you.

        18

        19       MR AGIUS:   Do I take it, then, that the document that I

        20       have is the corrected supplementary statement in its final

        21       form?

        22

        23       MR CARTER:   As I told you this morning, that's correct,

        24       yes.

        25

        26       MR AGIUS:    It is WST.0010.0001.

        27

        28       THE COMMISSIONER:   The copy I have is dated 19 February.

        29

        30       MR AGIUS:   Mine as well, Mr Commissioner.  If we go to the

        31       last page, 0009, this document is dated 19 February 2006.

        32       Is there another version of this statement?

        33

        34       MR CARTER:   There really is no mystery to this,

        35       Commissioner.  As I indicated, that was the copy that was

        36       faxed yesterday.  The answer is yes, it's dated

        37       20 February, and I understand --

        38

        39       THE COMMISSIONER:   I don't have that.

        40

        41       MR AGIUS:   My learned junior has one dated 20 February.  I

        42       wonder if we could get some copies made of it.  I won't

        43       proceed with questions about the document we received

        44       yesterday, which is evidently the one on the screen.  That

        45       was barcoded for this examination, dated 19 February 2006.

        46

        47       MR CARTER:   Mr Commissioner, I can assist you with a spare
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         1       copy.

         2

         3       THE COMMISSIONER:   Thank you.

         4

         5       MR CARTER:   And it was provided this morning.

         6

         7       MR AGIUS:   Q.   Would you look at this document, which is

         8       dated 20 February.  It is nine pages and 33 paragraphs

         9       long.  Is that your supplementary statement, Mr Snowball?

        10       A.   Yes, it is, sir.

        11

        12       MR AGIUS:   I tender that, Mr Commissioner.

        13

        14       EXHIBIT #384 SUPPLEMENTARY STATEMENT OF

        15       TIMOTHY OSWALD SNOWBALL, DATED 20/2/2003

        16

        17       MR AGIUS:    Q.   I was provided today by your counsel,

        18       Mr Snowball, with a bundle of documents, divided, said to

        19       represent the annexures to your first statement and the

        20       annexures to your supplementary statement.  I'll just get

        21       clarification as to which bundle relates to which

        22       statement, Mr Snowball.  We haven't had a chance to look at

        23       these documents yet.

        24       A.   Okay.

        25

        26       Q.   Would you look at this bundle of documents and just

        27       confirm - we've been told by your counsel that they are the

        28       annexures to your first statement.  Can you confirm that?

        29       A.   Yes, sir, that appears to be right.

        30

        31       MR AGIUS:   Can I add that to the exhibit comprising the

        32       first statement, Mr Commissioner?

        33

        34       THE COMMISSIONER:   Yes.  That will be added to exhibit

        35       383.

        36

        37       EXHIBIT #383 ADDITION OF BUNDLE OF DOCUMENTS FORMING THE

        38       ANNEXURES TO THE FIRST STATEMENT OF TIMOTHY OSWALD SNOWBALL

        39

        40       THE WITNESS:   There will be some overlap, sir, between

        41       these and the second statement.

        42

        43       MR AGIUS:   Q.   I hand you another bundle.  We've been

        44       told that this bundle is the annexures or documents

        45       referred to in your supplementary statement.  Could you

        46       confirm that?

        47       A.   Yes, that's right, sir.
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         1

         2       THE COMMISSIONER:   They will be added to exhibit 384.

         3

         4       EXHIBIT #384 ADDITION OF BUNDLE OF DOCUMENTS FORMING

         5       THE ANNEXURES TO THE SUPPLEMENTARY STATEMENT OF

         6       TIMOTHY OSWALD SNOWBALL

         7

         8       MR AGIUS:   Q.   I've been told that this chain of three

         9       emails also relates to your second statement.  Would you

        10       just confirm that, please?

        11       A.   Yes.

        12

        13       Q.   Can I add that to the exhibit which comprises the

        14       second statement and the annexures to the second statement,

        15       Mr Commissioner.

        16

        17       THE COMMISSIONER:   Yes, they will be added to exhibit 384.

        18

        19       EXHIBIT #384 ADDITION OF CHAIN OF EMAILS RELATING TO THE

        20       SUPPLEMENTARY STATEMENT OF TIMOTHY OSWALD SNOWBALL

        21

        22       MR AGIUS:   Q.   Mr Snowball, do you say that the contents

        23       of your supplementary statement dated 20 February 2006 are

        24       true and correct to the best of your knowledge and belief?

        25       A.   Yes, sir.

        26

        27       Q.   Could we bring up, please, confidential exhibit 14C.

        28       It's also confidential exhibit 45C.  It's barcoded

        29       AWB.5073.0125.  This is Mr Hogan's email of 24 June 1999,

        30       addressed to a number of persons, including yourself.  You

        31       do make reference to it, Mr Snowball.  Could we go to the

        32       second page, 0126.  Under the heading "Free in Truck",

        33       would you read from there to the bottom of the page?

        34       A.   Yes, sir.

        35

        36       Q.   Mr Snowball, it would have been evident to you, if

        37       you'd read that email in June of 1999, that the Iraqis were

        38       imposing a US$12 per tonne fee, would it not?

        39       A.   If I had read that, yes, sir.

        40

        41       Q.   And that this fee was to be paid to the Iraqis via

        42       their maritime agents?

        43       A.   Possibly, sir.

        44

        45       Q.   And that this provided a problem for AWB because all

        46       of the Iraqi accounts had been frozen?

        47       A.   That's what the email is saying, yes, sir.
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         1

         2       Q.   And that one way of solving the problem would be to

         3       pay the money to an Iraq bank in Amman; is that right?

         4       A.   That's what the email is suggesting, sir.

         5

         6       Q.   And you would have realised that the IGB had

         7       undertaken to provide the details of banks --

         8

         9       MR CARTER:   Commissioner, I object.  It's probably good

        10       that the objection is made early, so that there is not more

        11       of this.  The witness, towards the bottom of page 3017, has

        12       clearly given the evidence to date on the basis of if he'd

        13       read it.  There have been plenty of examples of this, where

        14       Mr Agius has taken it to the point of "you would have".

        15       The evidence is of limited utility, given that it's built

        16       on a foundation of speculation.

        17

        18       THE COMMISSIONER:   I'll bear all those matters into

        19       account when I assess the evidence, Mr Carter.

        20

        21       MR AGIUS:   Q.   As I said to you, Mr Snowball, if you read

        22       this, you would have realised that the IGB had agreed to

        23       provide details of banks through which the payment of $12 a

        24       tonne could be made?

        25       A.   That's what the email is saying, sir.

        26

        27       Q.   And you would have realised that AWB personnel were

        28       discussing ways in which this could be paid, including

        29       paying it through vessel owners?

        30       A.   It seems like they're having a discussion, or they're

        31       at least thinking about it.

        32

        33       Q.   What do you say today on your oath?  Did you read this

        34       email or not?

        35       A.   I don't recall reading the email, sir, no.

        36

        37       Q.   What does that mean - that you might have read it and

        38       you don't remember, or does it mean that, to the best of

        39       your recollection, you didn't read it?

        40       A.   Look, I may have read it.  I think there's reference

        41       there for me to action some things.  I think I would have

        42       at least read those, because I have followed this up with a

        43       subsequent email back to Dominic.  I think I would have at

        44       lease read the areas where it's referencing myself.

        45

        46       THE COMMISSIONER:   Q.   You wouldn't know that unless you

        47       read the whole lot, would you?
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         1       A.   Well, I think there's a note, if you go up above "Free

         2       in Truck", there's reference there to myself.

         3

         4       Q.   How would you know there isn't reference to you on the

         5       next page, without reading it?

         6       A.   I think there's reference possibly at the end of this

         7       action item as well.  So whether I read in detail all

         8       that's there under "Contract Terms and Conditions", I'm not

         9       sure.

        10

        11       MR AGIUS:   Q.   It's likely, isn't it, Mr Snowball, that

        12       you would have read everything that's written under

        13       "Contract Terms and Conditions", to the bottom of that page

        14       at least, is it not?

        15       A.   It's possible, yes.

        16

        17       Q.   It's likely, isn't it?

        18       A.   I wouldn't say "likely", but it is possible.  I think

        19       I would say that I probably did read it, but I don't know

        20       for sure.

        21

        22       Q.   Well, what did you do when you read that?

        23       A.   Well, I think I spoke to the mission to the UN and

        24       I've recapped what I did in an email that is sent to

        25       Dominic after this.

        26

        27       Q.   Yes, we know that you reported back giving Mr Hogan

        28       and others the web site address where a copy of the

        29       distribution plan could be found.  We can see that in the

        30       email.  Did you do anything other than that?

        31       A.   There's three points, I think, in the email, sir, that

        32       covers what I did, I think.

        33

        34       Q.   On this point?

        35       A.   If that's what I wrote in the email, that's what I

        36       would have done, and I'd say I would have obtained that

        37       information from the mission to the UN.

        38

        39       MR CARTER:   Commissioner, this isn't an objection, but it

        40       might assist the efficiency of the inquiry and the evidence

        41       if Mr Snowball could be provided with a hard copy of the

        42       documents that Mr Agius is talking about so that he can

        43       readily identify the passages he's describing.

        44

        45       THE COMMISSIONER:   Mr Carter, we'll proceed as we have in

        46       the past, thank you.  Yes, Mr Agius.

        47
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         1       MR AGIUS:   Q.   Could we go to exhibit 240, AWB.5073.0086.

         2       Do you see under the heading "Distribution plan" that

         3       you've provided the web address containing the distribution

         4       plan that was submitted by the Government of Iraq in

         5       relation to phase 6?

         6       A.   Yes.

         7

         8       Q.   And you would have observed at that web site that the

         9       plan had been approved on 11 June?

        10       A.   I don't know whether I went to the web site, but that

        11       would have been what the mission to the UN passed on to me,

        12       as per what I've detailed there in that email.

        13

        14       Q.   Did you speak to anybody at the mission to the UN?

        15       A.   I believe I did, yes.

        16

        17       Q.   Who did you speak to?

        18       A.   Bronte Moules.

        19

        20       Q.   What did you say to her?

        21       A.   I don't recall what I said to her, sir.

        22

        23       Q.   Did you put to her what is in the email from Mr Hogan

        24       to you, that there was a problem as to how to pay the

        25       Iraqis $12 a tonne, which the IGB was going to add to its

        26       offer?

        27       A.   I don't recall, sir.

        28

        29       Q.   You don't recall whether you said that or not?

        30       A.   No, I don't recall that, but I think, if I may, from

        31       reading this email - I think I have spoken to - if you read

        32       the last paragraph there, it suggests that I have spoken to

        33       the Australian mission about proposed contract terms and

        34       conditions, changes to those terms and conditions, and she

        35       appears to have been aware of that, or the UN appears to be

        36       aware of that, and it looks like Bronte is going to follow

        37       that up over the coming period.

        38

        39       Q.   I've read your email, Mr Snowball.  Where does it say

        40       that you've spoken to Bronte Moules, or the Australian

        41       mission?

        42       A.   It doesn't, but I've said there, "The Australian

        43       mission to the UN spoke to the UN today", so I wouldn't

        44       have known that unless I had spoken to Bronte.

        45

        46       Q.   Did you speak to her or did you have email contact

        47       with her?
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         1       A.   I don't recall.

         2

         3       Q.   That's why I'm asking you.

         4       A.   I think my email would have come out in the documents

         5       that I've seen if I had corresponded by email.  I think,

         6       from recalling the way I normally correspond, it would

         7       normally be by phone, but I don't recall exactly.

         8

         9       Q.   Do you recall what you either wrote or said to

        10       Ms Moules?

        11       A.   No, I don't, other than what's written here, that's my

        12       only information that I'm going on.

        13

        14       Q.   So you have no recollection of how you contacted

        15       Ms Moules, and you have no recollection of what was said -

        16       all you know is what we read in the email; is that what you

        17       say?

        18       A.   Yes, sir.

        19

        20       THE COMMISSIONER:   Q.   Is it not apparent to you, having

        21       read your email of 25 June which replies to that of

        22       Mr Hogan of 24 June, that you read Mr Hogan's email?

        23       A.   Certainly in terms of following up with the UN with

        24       respect to his question, yes, it does appear that I have

        25       followed up on his question.

        26

        27       MR AGIUS:   Q.   Could we bring up, please, AWB.0187.0384.

        28       We've been provided with some pages from notebooks that you

        29       kept, Mr Snowball.  Is this document in your handwriting?

        30       A.   Yes.

        31

        32       Q.   There's a line across the page about halfway down, and

        33       then there's handwriting.  Is this a note that you made at

        34       about this time - that is, Friday, 25 June 1999?

        35       A.   Is there any date on there at all?

        36

        37       Q.   No.  We don't have a date for it.  It seems to say

        38       "UN - Bronte.  Banks - still working on changes."   Can you

        39       read the next line?

        40       A.   I've said "way", but I think that may mean "may" - may

        41       "want to see if any changes by July 3 first (sanctions

        42       review) - but shouldn't put a halt to it".

        43

        44       Q.   The next line "Sanctions Review - going well, but

        45       Russia gearing up to block the whole thing.  Some countries

        46       want things to stay", or something, "as they are" - can you

        47       read that word?
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         1       A.   "Stay" makes sense, but I can't quite see what that

         2       is.

         3

         4       Q.   "Others want to open it up"?

         5       A.   Yes.

         6

         7       Q.   "Iraq - heighten controls on weapons as part of this

         8       review" --

         9       A.   "Tighten", yes.

        10

        11       Q.   Sorry?

        12

        13       THE COMMISSIONER:   "Tighten control".

        14

        15       MR AGIUS:   Q.

        16

        17            Tighten controls on weapons as part of this

        18            review.

        19            Iraq - don't want the change.

        20

        21       A.   Yep.

        22

        23       Q.   Can you recall whether or not this note relates to

        24       this matter - that is, the matter raised by Mr Hogan's

        25       email and your response of 25 June 1999?

        26       A.   I don't recall, but I would suggest that it doesn't

        27       relate to that.

        28

        29       MR AGIUS:   I will tender this page from the notebook,

        30       AWB.0187.0384.

        31

        32       EXHIBIT #385 PAGE FROM NOTEBOOK OF MR SNOWBALL,

        33       BARCODED AWB.0187.0384

        34

        35       THE WITNESS:   Mr Agius, just one question, I had my

        36       notebooks numbered.  Does that have a number reference on

        37       it?

        38

        39       MR AGIUS:   Q.   I'll make that inquiry.  I don't know

        40       whether we hold that information, Mr Snowball, but if we

        41       do, I'll tell you.

        42       A.   Thank you.

        43

        44       Q.   Can we go to another part of this exhibit,

        45       AWB.5073.0129.

        46

        47       THE COMMISSIONER:   It says "JS" something, "4" or "1".
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         1

         2       THE WITNESS:   "TS4".  I think they provided nine books, I

         3       think, and four would be past the date of that July 1999

         4       email, I would suggest - a later date.

         5

         6       MR AGIUS:   Q.   We'll keep working on that.  This is an

         7       email of 25 June 1999 from Mr Hogan thanking you for your

         8       prompt response.  At 0130, under item 10, Mr Hogan tells

         9       you:

        10

        11            Our price has to include Land transport

        12            costs of USD12 per tonne.  Why???  and how

        13            do we pay Land Transport company when all

        14            Iraqi funds frozen??????

        15

        16            The USD12.00 will be added on to CIF

        17            price - so no skin off our nose - however

        18            we need to find a way to implement the

        19            payments as Iraq a/c's frozen.  Discretion

        20            is required here.

        21

        22       Did you read that, Mr Snowball?

        23       A.   I don't recall reading that, sir.

        24

        25       Q.   Is it likely that you did?

        26       A.   I would suggest that it's unlikely, but I may have

        27       skimmed through it.

        28

        29       THE COMMISSIONER:   Q.   Why would it be unlikely?

        30       A.   Well, my understanding of this is that I'd already

        31       sent an email to Dominic, which he mentions at the top of

        32       this email, "Thanks for the prompt reply", and I asked some

        33       questions about contract extensions and he's addressed

        34       those at the top of his email.  Correspondence below that

        35       didn't really bear any reference to - or importance to me,

        36       I don't believe.  So I'm not sure whether I would have read

        37       that.

        38

        39       MR AGIUS:   Q.   Can we go back to your email to Mr Hogan,

        40       AWB.5073.0086.  Do you see the third-last paragraph - it's

        41       numbered 3 - "Changes to contract terms and conditions",

        42       and you ask a question:

        43

        44            Can you advise what proposed changes to

        45            contract terms and conditions are to be

        46            agreed between IGC and UN, and what will be

        47            agreed between AWB and IGC only.
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         1

         2       A.   Yes, sir.

         3

         4       Q.   So you're asking a question.

         5       A.   Yes, sir.

         6

         7       Q.   And asking for information.

         8       A.   It appears so, sir, yes.

         9

        10       Q.   If we go to AWB.5073.0129, you'll see that at the

        11       paragraph marked "2" Mr Hogan responds "Changes to the

        12       conditions"; do you see that?

        13       A.   Yes.

        14

        15       Q.   Having referred to the faxed IGB tender document and

        16       asking you to ignore his scribble on the side, he goes on

        17       to say:

        18

        19            Graham Owen summarised the changes last

        20            week - here is his comments.

        21

        22       He then provides Mr Owen's comments numbered by item from

        23       item 6 through to item 13.  So it would seem that Mr Hogan

        24       is responding to your query concerning changes to contract

        25       terms and conditions.

        26       A.   It doesn't appear that way to me, sir.  I think I

        27       asked for the differences between contracts with two

        28       different parties, and I don't believe he's mentioned that

        29       anywhere in his email.

        30

        31       Q.   What you asked for is, "Can you advise what proposed

        32       changes to contract terms and conditions are to be agreed

        33       between IGC and UN and what will be agreed between AWB and

        34       IGC only".  What he gives you, whether or not it's an exact

        35       answer to your question, is, nonetheless, a deal of

        36       information under the heading "Changes to the conditions".

        37       In those circumstances, Mr Snowball, is it not obvious that

        38       you would have read his response to you?

        39

        40       MR CARTER:   I object to that question, Commissioner, and

        41       the reason for it is that, unless Mr Agius is able to

        42       identify somewhere within the responding email anything

        43       that answers Mr Snowball's question in the previous

        44       document as to the difference in the terms and conditions

        45       between the two parties, the foundation for the question is

        46       unfair.

        47
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         1       THE COMMISSIONER:   Mr Carter, in the light of your

         2       client's evidence, I would have thought it was obvious that

         3       he had read this, for the very simple reason that, if he

         4       was going to find out if there was an answer to question 3,

         5       which he had posed, he would need to read the email to

         6       decide if there was such an answer.

         7

         8       MR CARTER:   That's a matter I suppose ultimately,

         9       Mr Commissioner, of submission --

        10

        11       THE COMMISSIONER:   For me.

        12

        13       MR CARTER:   -- and the drawing of inferences.  This is an

        14       objection and a specific objection to the fairness of the

        15       question.

        16

        17       THE COMMISSIONER:   I reject the question.  People do

        18       themselves no good when they fail to admit the obvious.

        19       Yes, Mr Agius.

        20

        21       MR AGIUS:   Q.   Mr Snowball, I asked you this:

        22

        23            Q.  What you asked for is, "Can you advise

        24            what proposed changes to contract terms and

        25            conditions are to be agreed between IGC and

        26            UN and what will be agreed between AWB and

        27            IGC only".  What he gives you, whether or

        28            not it's an exact answer to your question,

        29            is, nonetheless, a deal of information

        30            under the heading "Changes to the

        31            conditions".  In those circumstances,

        32            Mr Snowball, is it not obvious that you

        33            would have read his response to you?

        34

        35       A.   Perhaps I need to go back to my transcript, but I

        36       think I said that there is a chance that I would have read

        37       this email or skimmed through this email, so I don't think

        38       I'm doubting that.

        39

        40       THE COMMISSIONER:   Q.   Is your best evidence that you

        41       read it or that you did not read it?

        42       A.   I don't recall reading it, but I would suggest that I

        43       would have at least skimmed through this email, yes - at

        44       least.  I mean, I don't - I'm not trying to - I mean,

        45       contract terms and conditions --

        46

        47       Q.   You've asked a question.  It's responded to under the
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         1       heading "Changes to the Conditions" - you have called it

         2       "Changes to Contract Terms and Conditions".  Having asked

         3       that question, I would have thought you'd have read it to

         4       see if there's an answer.  It would seem obvious to me,

         5       with respect.

         6       A.   Well, "Changes to the Conditions" I think references

         7       the same heading in Dominic's previous email, rather than

         8       an answer to my question --

         9

        10       Q.   I understand that, but don't you realise you'd have to

        11       read it to see if your answer was there?

        12       A.   Correct, I may well have read it, and I think I've

        13       said that, sir.  I don't --

        14

        15       THE COMMISSIONER:   Yes.

        16

        17       MR AGIUS:   Q.   Mr Snowball, your earlier answer was, when

        18       I asked you "Is it likely that you did?" - that is, read

        19       it:

        20

        21            A.   I would suggest that it's unlikely,

        22            but I may have skimmed through it.

        23

        24       So what is your evidence?  Did you read this email or not?

        25       A.   I don't recall reading it, but there is every chance I

        26       did read it, and that reading may have been a skimming or

        27       it may have been a detailed reading, and I just don't

        28       recall.

        29

        30       Q.   If you read it, then you now had two emails indicating

        31       to you that the AWB was looking for a way to satisfy the

        32       Iraqis, but without bringing to the attention of the UN any

        33       breach of sanctions; would you agree with that?

        34       A.   You could infer that, yes, sir.

        35

        36       Q.   Did that give you concern?

        37       A.   I don't recall, but possibly.

        38

        39       Q.   Did you do anything about it?

        40       A.   I don't believe so.  My recollection of this is that I

        41       don't think I corresponded on this again - this email

        42       again.  So I understand that I have finished following up

        43       on any issue referred to me.

        44

        45       Q.   This email suggests that Mr Hogan faxed you the tender

        46       document.  Did you see the tender document?

        47       A.   Is that coming up on the --
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         1

         2       Q.   Can you recall, did you see the tender document?

         3       A.   I don't recall seeing it, but I have seen the tender

         4       document which has been put up this morning and it has been

         5       in my pack of material that I've reviewed over the last

         6       three or four weeks, yes, so I would have seen that

         7       document I think.

         8

         9       Q.   At about this time, in connection with this email?

        10       A.   I assume so.  I don't recall, but I assume so.

        11

        12       Q.   Could we bring up, please, AWB.0100.0350.  This is

        13       confidential exhibit 90C.  It says on it "Att", underlined,

        14       "Tim".  If we go to the second page, 0351, under "Price",

        15       which is the clause marked number 10:

        16

        17            CIF free on truck to silo at all

        18            governorate.  Cost of discharge at Umm Qasr

        19            and land transport will be U.S.D 12 per

        20            metric ton.  To be paid to the Land

        21            Transport Co.  For more details contact

        22            Iraqi Maritin in Basrah.

        23

        24       That tender document appears to have been faxed to you,

        25       Mr Snowball, would you agree?

        26       A.   Yes, sir.

        27

        28       Q.   Given the circumstances in which it was apparently

        29       faxed to you, and the fact that Mr Hogan's email to you

        30       refers to it, it's also likely that you read it, is it not?

        31       A.   There's a good chance I read it, yes, sir.

        32

        33       Q.   And it would have been apparent to you, would it not,

        34       on the face of the document itself, that the tender

        35       required that US$12 per tonne on account of land transport

        36       be paid to the Land Transport Company?

        37       A.   That's what it says, yes.

        38

        39       Q.   Did you understand that to be the Land Transport

        40       Company of Iraq?

        41       A.   I don't think I had any detail much about Iraq and

        42       what the Land Transport Company would be, so, no, I doubt

        43       it.

        44

        45       Q.   Did you ever find out how it was that the AWB had

        46       solved what Mr Hogan had described in his first email to

        47       you as a problem; that is, finding a payment mechanism,
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         1       given that all Iraqi accounts had been frozen?

         2       A.   I don't recall - I've gone back through my emails and

         3       I don't appear to have been copied with any correspondence

         4       on discussions over the next six or more months on the

         5       trucking fee, and I don't recall that I've ever been

         6       involved myself either, so --

         7

         8       Q.   You don't recall whether anybody ever told you?

         9       A.   No, sir.

        10

        11       Q.   Did you learn of a complaint that had been made about

        12       the payment of trucking fees via the AWB by a third party

        13       country in the year 2000?

        14       A.   No, sir, although I did attend a meeting with an

        15       Austrade person in March 2000.

        16

        17       Q.   And did you not learn of a complaint that had been

        18       made then about the AWB?

        19       A.   I don't believe so, sir, no.

        20

        21       Q.   Where did you attend this meeting?

        22       A.   In Washington, sir.

        23

        24       Q.   Who was present at the meeting?

        25       A.   Sir, would it be okay if we just go back a small step

        26       to one of the earlier emails where you reference a change

        27       to the contract terms and conditions?  When I looked

        28       through that again, I noticed there was some correspondence

        29       earlier between Graham Owen and the sales team with respect

        30       to those terms and conditions.

        31

        32       Q.   Yes.  Could we go back, please, to AWB.5073.0129.

        33       This is Mr Hogan's email to you where he cuts and pastes

        34       Mr Owen's summary of the contract changes, and he gives you

        35       Mr Owen's comments?

        36       A.   Yes.  I think - so it appears there has been some

        37       discussion between Graham Owen and Dominic or someone else

        38       on the sales team about those terms and conditions.  I'm

        39       just making a point that I don't believe it was a focus for

        40       me, and it appears that I wasn't involved in any of those

        41       discussions in Melbourne on those terms and conditions, so

        42       I'm not sure that I would have been focusing very closely

        43       on the detail here.

        44

        45       Q.   I was asking you about a meeting that you said you had

        46       in Washington.

        47       A.   I realise, sir, and I'm sorry, but I thought that we
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         1       hadn't finished with this particular point in time.  So I

         2       just wanted to make it clear, in case I'd forgotten.

         3

         4       Q.   Is there any more you want to say about that?

         5       A.   No, sir, thank you.

         6

         7       Q.   Can I ask you just to consider this carefully before

         8       you answer:  before this meeting in Washington had you ever

         9       been told by anybody - I don't want you to restrict your

        10       answer to any emails that you believe you have seen - as to

        11       how it was that the AWB had solved the problem that had

        12       been identified by Mr Hogan in his first email to you?

        13       A.   I don't think so, sir, no.

        14

        15       Q.   Now, you were referring to a meeting that you had in

        16       Washington.  Who else attended this meeting?

        17       A.   My chairman, Trevor Flugge, and Andrew McConville.

        18

        19       Q.   Anybody else?

        20       A.   Alistair Nicholas.

        21

        22       Q.   Who was Alistair Nicolas?

        23       A.   He worked for Austrade.  I'm not sure of his title.

        24

        25       Q.   What was said during the course of this meeting?

        26       A.   I think I've recapped it as best I can in my

        27       statement, and in an email which I followed up from that

        28       meeting.

        29

        30       Q.   We have your email from that meeting.  I'll bring it

        31       up so that you can refer to it.  It's exhibit 121.  Can we

        32       bring up, please, MAE.0002.0091.  That's your email of

        33       15 March 2000.  Do you say that during the course of that

        34       meeting Mr Nicholas had mentioned that someone at the UN

        35       was asking him informally about payments AWB was making to

        36       Iraq for discharge or trucking?

        37       A.   So perhaps in answer to your earlier question,

        38       Mr Agius, at this point I still wasn't aware of a Canadian

        39       inquiry, but, having read through the transcripts, it seems

        40       as if at this time there seems to have been some issue

        41       around a Canadian issue, I think it's described as in the

        42       transcript.  So the answer to your question, the only time

        43       that I can think of where I may have had some involvement

        44       in that type of issue seems to be this meeting here with an

        45       Austrade person in Washington.

        46

        47       Q.   Did Mr Nicholas tell you that someone at the UN had
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         1       been asking him informally or quietly about payments that

         2       the AWB was making to Iraq for discharge or trucking?

         3       A.   Yes, sir.

         4

         5       Q.   And he said that the request for information on the

         6       above contract clause was linked to this discharge/trucking

         7       payment issue; is that right?

         8       A.   Yes, sir.

         9

        10       Q.   You go on in this email to say:

        11

        12            We played down the issue and said we would

        13            look at the UN request.

        14

        15       Who played down the issue, Mr Snowball?

        16       A.   I believe Alistair requested a meeting with our

        17       chairman, so I suggest that our chairman set the tone of

        18       that meeting and that's why I've written that there.

        19

        20       Q.   I'm sorry, who played down the issue?

        21       A.   Our chairman conducted the meeting with Alistair and I

        22       suggest that that's my interpretation of his response to

        23       Alistair's meeting.

        24

        25       Q.   So your chairman played down the issue?

        26       A.   It appears so from this, yes.

        27

        28       Q.   Well, you were there, and this is your report.  I know

        29       what we can read from it.  I'm asking you, as a person who

        30       was there, was it your chairman who played down the issue?

        31       A.   I don't recall everything that went on in the meeting,

        32       sir, but from what I can recall and what I've written here,

        33       I suggest that the meeting was run by Alistair and Trevor.

        34       I don't believe I would have participated much in the

        35       meeting at all.  I've recapped what happened in the meeting

        36       and I suggest I've got a feeling that Trevor gave a low-key

        37       response to the suggestion from Alistair and I've used the

        38       term "played down" here.

        39

        40       Q.   What did Mr Flugge say?

        41       A.   I don't recall everything that he said, or anything

        42       that he said, to be quite honest.

        43

        44       Q.   You don't recall anything that he said?

        45       A.   Well, this is some six or seven years ago, and I'm

        46       doing my best to recollect exactly what happened.  I

        47       remember the request from Alistair to meet with him.  I
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         1       remember some phone calls afterwards.  I don't recall

         2       exactly what happened in the meeting, but I usually write a

         3       pretty accurate description of what happened in my emails

         4       and I suggest that should be accurate.

         5

         6       Q.   You were surprised by what Mr Nicholas was suggesting?

         7       A.   Yes, I was.

         8

         9       Q.   What was the nature of your surprise?

        10       A.   Well, up to this point my understanding is that the UN

        11       approves all our contracts, and from what I recall he - I

        12       think he showed me a copy of the short-form contract and it

        13       had the trucking term in there, and I hadn't heard of any

        14       problem prior to this meeting, and I think I was surprised.

        15

        16       Q.   What form of contract did you see?

        17       A.   I believe he had the short-form contract, the one-page

        18       contract.

        19

        20       Q.   When you say "it had the trucking term in there",

        21       which term did it have?

        22       A.   It had reference to trucking, the trucking fee.

        23

        24       Q.   For a specific trucking fee?

        25       A.   Yes.

        26

        27       Q.   Called a trucking fee?

        28       A.   I don't know the exact words.  I do have a copy

        29       somewhere in my pack, I think.

        30

        31       Q.   In the additional documents to your statement?

        32       A.   I believe so, sir, yes.

        33

        34       Q.   Forgive me, we haven't had a chance to read them yet.

        35       Can you turn it up in your bundle?

        36       A.   It doesn't appear to be here, sir.  Perhaps counsel

        37       assisting can provide you a copy.

        38

        39       THE COMMISSIONER:   Do you have such a contract?

        40

        41       MR CARTER:   There's a couple of documents that - I don't

        42       want to intrude on the giving of evidence, that's all.

        43

        44       THE COMMISSIONER:   Will you hand them to Mr Agius, please?

        45

        46       MR AGIUS:   Q.   Mr Snowball, in the bundle of documents

        47       that are said to be the annexures to your statement - that
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         1       is, your supplementary statement - there are copies of

         2       three short-form contracts dated 14 July 1999 - A4653,

         3       A4654 and A4655.  Did Mr Nicholas show you one of those?

         4       A.   No, I believe he showed me A4822, as per my statement.

         5

         6       MR CARTER:   This isn't an objection, but at paragraph 26

         7       of the statement - and it may be that Mr Agius has been

         8       looking at the wrong one - there is reference to this

         9       contract.  Mr Forrest and I were able to obtain over lunch

        10       the documentation itself - that is, contract 4822.

        11       Mr Snowball, in discussions, says it had already been

        12       approved by the United Nations, which had been confirmed

        13       by --

        14

        15       THE COMMISSIONER:   Could you hand that to Mr Agius,

        16       please?

        17

        18       MR AGIUS:   I have a copy of A4822.  It's not included in

        19       the annexures to Mr Borlase's statement, as best I can

        20       tell.

        21

        22       Q.   Do you have a copy of your statement of 20 February

        23       there, Mr Snowball?

        24       A.   Yes, sir.

        25

        26       Q.   You refer to this meeting at paragraphs 12 and 13 of

        27       your statement; do you see that?

        28       A.   Yes, sir.

        29

        30       Q.   You don't mention there any reference to having

        31       received or seen a contract that Mr Nicholas showed you

        32       during the course of the meeting; is that right?

        33       A.   I do in paragraph 26.  I just think that's --

        34

        35       THE COMMISSIONER:   Paragraph 26.

        36

        37       MR AGIUS:   Q.   Could you just agree that you don't

        38       mention it in paragraphs 12 or 13?

        39       A.   I do agree, sir, yes.

        40

        41       Q.   If you go to page 7 of that statement, you'll see that

        42       in paragraph 26 you say:

        43

        44            Bronte Moules had available to her the

        45            contract A4822 submitted to the UN for

        46            approval containing a reference to

        47            trucking.  The standard terms and
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         1            conditions that I forwarded to Bronte were

         2            linked to contract A4822 that

         3            Alistair Nicholas produced in the meeting.

         4

         5       Is that the same meeting?

         6       A.   Yes, sir.  There's no reason why I put that comment

         7       towards the end of this statement.  I did mention it again

         8       in paragraph 17, but there's no reason why I just put it at

         9       the end.

        10

        11       Q.   Could we bring up, please, contract A4822,

        12       AWB.0058.0068.  Is that a copy of the contract that

        13       Mr Nicholas had during the course of this meeting?

        14       A.   I believe so, sir.  I mean, I went back through my

        15       files and this is a copy that is present in the same area

        16       of the file that I have stored the standard terms and

        17       conditions and reference to this meeting, and it's my

        18       understanding that this is what was handed to us in the

        19       meeting.

        20

        21       Q.   So you kept a copy of it, did you?

        22       A.   I believe so, yes.

        23

        24       Q.   Was a copy given to Mr Flugge and Mr McConville?

        25       A.   I'm not sure - they would have seen it.  I'm not sure

        26       who kept - I assume I would have kept a copy.

        27

        28       Q.   You were staying in the US.  Wouldn't you have given a

        29       copy to them?

        30       A.   Possibly, sir, yes.  I don't recall.

        31

        32       Q.   It's likely is it not?

        33       A.   Likely - particularly Andrew McConville, I think,

        34       given he was going back to Melbourne and he was more across

        35       the day-to-day activities.

        36

        37       Q.   What did Mr Nicholas say about this contract?

        38       A.   Well, he pointed out the free in truck terms under

        39       "Price" and he asked to see the other terms and conditions

        40       as per AWB Limited and Grain Board of Iraq standard terms

        41       and conditions.

        42

        43       Q.   What else did he say?

        44       A.   That's really about it, from what I can recall.

        45

        46       Q.   I'm sorry?

        47       A.   I'm not sure he said a lot else, other than what I've
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         1       written in my email.

         2

         3       Q.   Did he say that the UN had asked him about payments

         4       that AWB was making into Iraq for discharge/trucking?

         5       A.   Yes, sir.

         6

         7       Q.   Did he say that the request for information concerning

         8       that clause was linked to this discharge/trucking payment

         9       issue?

        10       A.   Yes, sir.

        11

        12       Q.   By that clause in your email, are you referring to the

        13       clause alongside the word "Price" in contract A4822, or are

        14       you referring to the paragraph above that?

        15       A.   I would be referring to price, where it says "CIF Free

        16       in Truck" - oh, and the one above, the one above, sorry.

        17

        18       Q.   Both of them?

        19       A.   I'd suggest so.

        20

        21       Q.   And you say in this email:

        22

        23            We played down the issue and said we would

        24            look at the UN request.

        25

        26       Is that right?

        27       A.   I don't have it in front of me again, sir, but yes,

        28       sir, that's what I --

        29

        30       Q.   Could we bring up exhibit 121, please, MAE.0002.0091.

        31       In paragraph 2 you have what Alistair said and in

        32       paragraph 3 you say:

        33

        34            We played down the issue and said we would

        35            look at the UN request.

        36

        37       THE COMMISSIONER:   Just wait a minute.  It's not on the

        38       screen.

        39

        40       MR AGIUS:   Q.   Sorry, it is on my screen.  I didn't

        41       realise it wasn't on your screen, Mr Snowball.

        42

        43       MR CARTER:   Commissioner, can I renew my offer of a hard

        44       copy?

        45

        46       THE COMMISSIONER:   We'll just proceed.

        47
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         1       MR AGIUS:    Q.   Is it up on your screen, Mr Snowball?

         2       A.   Yes.

         3

         4       Q.   Just look at paragraph 3:

         5

         6            We played down the issue and said we would

         7            look at the UN request.

         8

         9       You used the word "we" there, twice.  Do you mean that "we"

        10       was actually a reference to Mr Flugge?

        11       A.   I think, from what I recall, I always use "we".

        12       Generally I would do that if I was in a meeting.  So I

        13       think that's one comment I would make.  But the meeting was

        14       run by Trevor Flugge and Alistair, and I've written these

        15       notes here, but Mr Flugge was, you know, speaking to

        16       Alistair about this issue, and that would be my

        17       recollection of the tone of the meeting and his response.

        18

        19       Q.   What was the request?

        20       A.   To provide a copy of the standard terms and

        21       conditions - "All other terms and conditions as per AW

        22       Limited", he would like a copy of that.

        23

        24       Q.   And somehow that was linked to discharge or trucking?

        25       A.   That's what he was intimating, yes.

        26

        27       Q.   So, what, he was intimating to you that the UN were

        28       concerned that the standard terms and conditions somehow

        29       related to discharge or trucking?

        30       A.   That's what I understand, yes.

        31

        32       Q.   That was the extent of the inquiry that you understood

        33       Mr Nicholas to be making?

        34       A.   Yes, sir.

        35

        36       Q.   You knew, didn't you, that there had been concern at

        37       the AWB prior to entering any of these contracts about how

        38       to solve the problem of paying the money to the Iraqis?

        39       A.   Well, I believe from back in June '99, when we

        40       commenced the hearing today, that, yes, there is comment

        41       about that, but I don't believe I have considered that

        42       issue at all between June '99 and March 2000.  So I don't

        43       think that was at the front of my mind.

        44

        45       Q.   But you say in your statement that you were surprised

        46       by Alistair suggesting that there was potentially some

        47       problem with AWB sales to Iraq; isn't that right?
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         1       A.   That's right.  My understanding at this stage is we

         2       have a UN-approved contract that references

         3       discharge/trucking, free in truck.

         4

         5       Q.   But it doesn't say anything about the mechanism of

         6       payment, does it?

         7       A.   I don't think so, no.

         8

         9       Q.   What did you, Mr Flugge and Mr McConville discuss

        10       after you had spoken to Mr Nicholas about this?

        11       A.   Well, I recollect that we all spoke about it after the

        12       meeting at some point during the day and we all agreed that

        13       I would call the mission to the UN and let Bronte know

        14       exactly what the meeting was all about.

        15

        16       Q.   Is that right?

        17       A.   Yes.

        18

        19       Q.   What what meeting was all about?

        20       A.   This meeting that we have on the screen here, sir.

        21

        22       Q.   Your email says that you called the Australian mission

        23       to the UN and asked Bronte Moules to speak to the UN to

        24       make sure the UN had actually requested some information.

        25       A.   Yes.  Well, my recollection of what I did was I spoke

        26       to the mission to the UN, said that we had been approached

        27       by Alistair, he had met with our chairman in Washington, he

        28       had presented this information to us, "Can you please speak

        29       to Alistair to make sure that you have a full understanding

        30       of what Alistair is needing and the background to the issue

        31       and follow it up, please", and that's my recollection of

        32       what I did.

        33

        34       Q.   Then she came back to you and confirmed that the UN

        35       were asking for information on the contract clause "All

        36       other terms and conditions as per AWB Limited and Grain

        37       Board of Iraq standard terms and conditions"?

        38       A.   Yes, sir.

        39

        40       Q.   You go on to say:

        41

        42            She has put this request through to DFAT in

        43            Canberra and DFAT will contact you.

        44

        45       You say this writing to Mr Emons?

        46       A.   Yes, sir.

        47
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         1       Q.   You go on to say:

         2

         3            If all the UN wants is some understanding

         4            on contract terms and conditions in AWB

         5            contracts then I think we have nothing to

         6            worry about.  We should ensure that we do

         7            provide something to DFAT when they contact

         8            you.

         9

        10       Why did you say then "I think we have nothing to worry

        11       about"?

        12       A.   I've had a think about that and the only thing I can

        13       suggest is - I was talking more about the commercial

        14       interests of AWB at this point and I was always very

        15       protective of our markets and trying to ensure that things

        16       went smoothly.  It didn't appear to me that there was any

        17       issue here that we should be worried about, under the

        18       understanding that it's all UN approved and, you know, I

        19       didn't feel there was any problem here.

        20

        21       Q.   What you say is, in effect, "If that's all the UN

        22       wants, we have nothing to worry about".  What did you have

        23       in mind that they might want which would give you something

        24       to worry about?

        25       A.   I don't know, sir.  I really don't know.

        26

        27       Q.   Did you have in mind that if the UN wanted to know

        28       something about the mechanism for the payment, that would

        29       give the AWB something to worry about?

        30       A.   I doubt it.  I mean, I didn't know what the mechanism

        31       of the payment was.  I don't think I'd touched on this, as

        32       I say, since June '99.  Iraq wasn't a big focus for me, and

        33       I don't believe I would have meant anything else other than

        34       what I've said there.

        35

        36       Q.   Well, that's what I'm asking you about.  I'm asking

        37       you what you meant when you said, "If all the UN wants is

        38       some understanding on standard terms and conditions, then I

        39       think we have nothing to worry about."   Why did you put it

        40       in that way?  It seems to imply there is something to worry

        41       about but the UN weren't asking about it?

        42       A.   I understand what you're saying, Mr Agius.  From my

        43       point of view, I was always pretty protective of our

        44       markets.  We were always under attack from the US and

        45       Canada.  Iraq was a really difficult market and the last

        46       thing I wanted to do was to have to tell Mark Emons that we

        47       have some problem with our Iraqi market.  I think that's
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         1       all I'm saying, that it doesn't appear to me as if there's

         2       a problem here.

         3

         4       Q.   At the beginning of this email you say to Mr Emons:

         5

         6            Following on from my discussion with you

         7            last week, here is a recap of what happened

         8            and the follow-up.

         9

        10       What was your discussion with Mr Emons the previous week?

        11       A.   Well, after this meeting Andrew, Trevor and myself

        12       decided that we would speak to the mission to the UN and

        13       also let Mark Emons know that we had had this meeting.

        14

        15       Q.   What was your discussion with Mr Emons?

        16       A.   Well, I don't recall exactly what I said, but I assume

        17       I went through what happened in the meeting.

        18

        19       Q.   Yes.  What did Mr Emons say to you?

        20       A.   I don't recall, sorry, sir, but I don't think I was

        21       any the wiser from what he said, because I don't think I've

        22       really intimated here that I knew any more than exactly

        23       what I'm saying.  I'd already spoken to Mark at this point

        24       when I wrote the email and I'd already spoken to

        25       Bronte Moules.

        26

        27       Q.   Did you speak to Mr Emons on this day, 15 March?

        28       A.   The only thing I recall is that I spoke to Bronte

        29       Moules first, and that would have been the same day, I

        30       think.  I'm not sure whether I spoke to Mark that same day.

        31       The time difference would have meant it would have had to

        32       have been early in the morning, I think, to be able to get

        33       him, or very late at night.  So I would imagine I might

        34       have spoken to him first thing in the morning the next day

        35       or, as I say, maybe late at night that night.

        36

        37       Q.   This email is recorded as having been sent at 14:34 on

        38       15 March 2000.  Is that 14:34 in New York or 14:34 in

        39       Melbourne?

        40       A.   I would say that would be in New York.

        41

        42       Q.   Do you know that?

        43       A.   I think it was received on the 16th, actually, so I'd

        44       say that's the New York time on the 15th and there'll be a

        45       date on the --

        46

        47       Q.   We have a copy of it - we don't know the source -
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         1       dated Thursday, 16 March at 5.34am?

         2       A.   Okay.  Well, that will refer to the Melbourne time.

         3

         4       Q.   Did Mr Emons tell you that he was going to write to

         5       the IGB?

         6       A.   No, sir.

         7

         8       Q.   Could we bring up, please, exhibit 122, AWB.0136.0524.

         9       This is Mr Emons' fax of 15 March 2000.  This is before he

        10       receives your email, because it's 15 March 2000 Melbourne

        11       time.  Your email doesn't arrive in Melbourne until early

        12       in the morning of 16 March.  Mr Emons says:

        13

        14            We wish to advise that the office of AWB

        15            Ltd in New York has been approached by the

        16            Customs office of the United Nations who

        17            are questioning the payments by AWB to the

        18            Jordanian trucking company.

        19

        20            We are very concerned to learn from the UN

        21            that the Canadian Government has taken

        22            action within the United Nations to

        23            discover the manner of AWB payments.

        24

        25            We ask your assistance in this matter and

        26            would ask that no information of a

        27            confidential nature is released.

        28

        29       Is Mr Emons there passing on information that you had

        30       provided to him?

        31       A.   It appears so.

        32

        33       Q.   Does that not mean that you, as in the New York office

        34       of the AWB, had been approached by the customs office of

        35       the United Nations questioning payments by AWB to the

        36       Jordanian trucking company?

        37       A.   I was never approached by the customs office.  I never

        38       saw this email - this fax.

        39

        40       Q.   I know, but Mr Emons had to get this information from

        41       somewhere.

        42       A.   Mmm.

        43

        44       Q.   And we know that the UN customs office was not in

        45       contact with Mr Emons in Melbourne on or before 15 March

        46       2000.  We can see that Mr Emons is attributing this to the

        47       AWB New York office, and that's why I'm asking you about
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         1       it.  One view of this fax, if it's accurate, is that you

         2       and he had had a conversation on or before 15 March

         3       Melbourne time in which you had said that the customs

         4       office of the United Nations were questioning you or

         5       questioning generally the payments made by AWB to the

         6       Jordanian trucking company.

         7       A.   That's what it suggests, but I do not recall the

         8       customs office ever contacting me.  I don't think the UN

         9       ever contacted me directly.  My correspondence to them was

        10       always via the mission to the UN.

        11

        12       Q.   He goes on to say:

        13

        14            We are very concerned to learn from the

        15            UN --

        16

        17       so he fixes the UN as the source of knowledge --

        18

        19            that the Canadian Government --

        20

        21       he refers to the Canadian Government in those terms --

        22

        23            has taken action within the United Nations

        24            to discover the manner of AWB payments.

        25

        26       Do you see that?

        27       A.   Yes, sir.

        28

        29       Q.   That's a deal more information than you have in your

        30       email concerning your meeting with Alistair Nicholas.

        31       A.   Yes, sir.

        32

        33       Q.   For a start, in Mr Emons' fax he refers to the customs

        34       office of the United Nations, he refers to a Jordanian

        35       trucking company, he refers to the Canadian Government

        36       having taken action within the UN, and he says "to discover

        37       the manner of AWB payments".  Now, if you had all of that

        38       information that he sets out in his fax, it's a deal more

        39       information than you've included in this email; isn't that

        40       right?

        41       A.   It appears that way, yes, sir.

        42

        43       Q.   You may not have included it in the email because

        44       you'd already discussed it with Mr Emons on the phone?

        45       A.   I don't think so.  I believe that I spoke to

        46       Mark Emons before 15 March.  It would have been around the

        47       13th or 12th, I think, a week prior.  I think Thursday was
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         1       the 12th, from going back through a diary.  And I believe

         2       that I recollected everything that I'd spoken about with

         3       him and that happened in the meeting in my email, and I'm

         4       normally pretty accurate with covering most of the things

         5       in my email.  So I didn't have this information available

         6       to me.

         7

         8       Q.   Well, it seems from his fax to the IGB on 15 March

         9       that he knew that this was a Canadian Government complaint.

        10       A.   It appears so, yes.

        11

        12       Q.   Is it not likely that you also knew that and that you

        13       had passed that information to him, and you were his source

        14       of knowledge?

        15       A.   I don't think so, sir.  My recollection is I didn't

        16       know of a Canadian Government complaint.  I have gone back

        17       through my diary notes, which the relevant ones are a part

        18       of this pack, and it does appear that there has been some

        19       discussion that suggests that Canada has made an inquiry

        20       about trucking.  I don't believe I knew anything about a

        21       complaint from the Canadian Government, and I think that's

        22       one of the reasons why my email of the 15th or 16th is that

        23       I didn't appear surprised and I didn't mention the Canadian

        24       Government at all in that email, other than reference to

        25       some shipments that were rejected at the bottom of the

        26       email.

        27

        28       THE COMMISSIONER:   Q.   Did I understand you then

        29       correctly to say that you'd been back through your notes

        30       and found that there was reference in those notes to the

        31       Canadian complaint?

        32       A.   There's reference in there prior to 12 or 13 March to

        33       a phone discussion that mentions Canadian inquiry trucking,

        34       and that's the only thing that I can find that would

        35       suggest I know of some sort of Canadian inquiry.

        36

        37       Q.   That's a day or two before Mr Emons wrote this letter?

        38       A.   Yes, before.

        39

        40       MR AGIUS:   Q.   Have you got a copy of that note?

        41       A.   It's in the pack that we've provided.

        42

        43       Q.   Could you turn up the page that's in the pack?

        44       A.   There's two pages that reference something to do with

        45       Canada and trucking.

        46

        47       Q.   Have you found it?



            .20/2/06 (30)              3041     T O SNOWBALL (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       A.   Yes, sir.

         2

         3       Q.   Is it in the bundle that is the bundle of annexures to

         4       your supplementary statement?

         5       A.   Yes, sir.

         6

         7       Q.   Could you pass it to the monitor so that we can all

         8       see it?  Is this the page that has the word "Iraq" and then

         9       "3 contracts" --

        10       A.   Yes.

        11

        12       Q.   -- "(300,000 each)"?

        13       A.   Yes.

        14

        15       Q.   Can you read the next line, "being processed, no

        16       problem"; is that right?

        17       A.   It looks to be that, yes.

        18

        19       Q.   What's the next word?

        20       A.   "Increase in price of oil", there's an arrow, which

        21       would suggest "leads to", "more processing to do".  I've

        22       got in brackets there "also no limit on revenue they", and

        23       I can't read that, I'm sorry.

        24

        25       Q.   Do you know where the original of these notes is?

        26       A.   I asked for them before I came up to Sydney and we

        27       couldn't find them in Melbourne, but --

        28

        29       Q.   I'll have an inquiry made to see if we have them.

        30       Then the next line, "should be another week - goes to

        31       committee & should clear quickly"?

        32       A.   Yes.

        33

        34       Q.   Next line, "getting more" --

        35       A.   "Staff".

        36

        37       Q.   -- "staff to handle the workload"?

        38       A.   Yes.

        39

        40       Q.   Then the next line "Can" --

        41       A.   "Canada".

        42

        43       Q.   -- is that short for "Canada"?

        44       A.   Yes.

        45

        46       Q.   Then "- vessels rejected at Umm Qasr"?

        47       A.   Yes.
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         1

         2       Q.   "Rejected for E coli", is it?

         3       A.   Yes, I believe so.

         4

         5       Q.   Dash, "asked about trucking fee".

         6       A.   Yes.

         7

         8       Q.   And you have a line under "trucking" leading to

         9       another line which says "AWB pays the Jordan trucking Co"?

        10       A.   Yes.

        11

        12       Q.   In what connection did you make those notes?

        13       A.   Well, I went back over the last couple of weeks and

        14       looked at those notes to see whether there had been any

        15       discussion or communication that I might have had on

        16       Canada, and this was the only reference I could find.

        17

        18       Q.   Yes, but when did you make those notes?  What do they

        19       relate to?

        20       A.   Oh, I think they relate to a phone conversation, and I

        21       don't know for sure, but I believe it would have been with

        22       the mission to the UN.

        23

        24       Q.   That's with the Australian mission to the UN?

        25       A.   Yes, sir.

        26

        27       Q.   Do you know when this conversation was?  Did you say

        28       it was about the 13th of --

        29       A.   No, I believe it's in late February 2000, but I

        30       don't - haven't tended to date these sorts of items, I'm

        31       afraid, so it's a matter of referring to other pages to see

        32       whether there was a date.

        33

        34       THE COMMISSIONER:   Q.   What's the note at the top there,

        35       something about "chairman" --

        36       A.   I've just written that on the top there to say

        37       "Chairman's visit was on 8th March", so I'm looking back to

        38       see whether I know anything about Canada and trucking,

        39       because I've read that email of the meeting with Austrade.

        40

        41       Q.   Could you read that "Chairman says it"?

        42       A.   "In" - it doesn't make sense, but "in Wed 8th, out Sat

        43       11th".  Okay, that will be - Wednesday will be 8 March, so

        44       he's into Washington that day and out on Saturday, 11 March

        45       out of Washington.  And then we went to Canada, I believe.

        46

        47       MR AGIUS:   Q.   What's the entry above that, "Feb"?
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         1       A.   I've written "Feb/March" as the approximate time of

         2       this note and then I've gone back through the other pages

         3       and I've determined that it's probably more likely February

         4       rather than March.

         5

         6       Q.   When did you write "February March 00?"

         7       A.   I think last week, when I pulled this out.

         8

         9       Q.   When did you write the two lines "Chairman's visit",

        10       and the line below it, "WDC then to Canada"?

        11       A.   I think the same time.  I'm just trying to piece

        12       together what happened around that time.

        13

        14       THE COMMISSIONER:   Q.   The balance of the writing was

        15       made whenever it was in 2000, was it?

        16       A.   Yes.

        17

        18       MR AGIUS:   Q.   I'm just trying to put a date on these

        19       notes.  Do you say these notes were made in February or

        20       March?

        21       A.   I believe it was February, late February.

        22

        23       Q.   If you go to the very bottom of the page, what's the

        24       last two lines?

        25       A.   "Friday 10th re no good" --

        26

        27       Q.   "No good for Sandy"?

        28       A.   For Randy.

        29

        30       Q.   Bracket?

        31       A.   "In late in the day Thurs 9th", okay.  So I think what

        32       I'm doing is speaking to Randy Green about catching up with

        33       him in Washington with our chairman and Friday, 10 March is

        34       no good for him, Friday, the 9th appears to be better.

        35

        36       Q.   It seems that the notes that you made on the top of

        37       the page were then made before 9 or 10 March?

        38       A.   Yes.  At this stage I think I'm talking to Randy and

        39       trying to pull together the program for Trevor.

        40

        41       Q.   Do you know when you made arrangements for Mr Flugge's

        42       program?

        43       A.   Well, it looks like I'm making them now, in late

        44       February, and it would have been ongoing right up to the

        45       time that he arrived.

        46

        47       Q.   Now, if we go to the next page, and come down the page
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         1       about halfway, there's a reference to somebody's name,

         2       somebody Schmidt?

         3       A.   Yes, Mayo Schmidt.

         4

         5       Q.   Who was Mayo Schmidt?

         6       A.   He worked at the Saskatchewan Wheat Board, I think.

         7

         8       Q.   There's an arrow "Iraq" and then a dash, "Trevor wants

         9       to keep" --

        10       A.   "Alongside them" I think it says.

        11

        12       Q.   Dash, "see if we could help them"?

        13       A.   Yes.

        14

        15       Q.   Then an arrow from "we" going down to a new line "call

        16       and get the background - markets to" --

        17       A.   "To put the cargoes into".

        18

        19       Q.   And you have some phone numbers.

        20       A.   Yes.

        21

        22       Q.   "Leave voicemail with Nigel"?

        23       A.   Yes.

        24

        25       Q.   Is that Nigel Officer?

        26       A.   Yes, sir.

        27

        28       Q.   New line, "5 vessels - 1st unloaded ok"?

        29       A.   Yes.

        30

        31       Q.   "2nd unloaded last 2,000mt had an E coli issue"?

        32       A.   Yes.

        33

        34       Q.   Is this information you're obtaining about what

        35       happened to the Canadian shipments?

        36       A.   If I can explain, I think what this is is initially a

        37       phone call from Nigel Officer to myself requesting, as per

        38       the note, that I speak to Mayo Schmidt and then leave a

        39       voice mail with Nigel as to what I had learnt from Mayo.

        40       Then when it says "five vessels", it appears that I've

        41       started talking to Mayo, and this is his information he's

        42       providing to me.

        43

        44       Q.   Let's continue to where we got to with the note, under

        45       "last 2,000mt had an E coli issue", you have then got a

        46       bracket on the new line, "Origin and destination samples

        47       retested and discharged"?
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         1       A.   Yes.

         2

         3       Q.   New line, dash, "third - same problem before it

         4       arrived"?

         5       A.   Yes.

         6

         7       Q.   New line, with an arrow --

         8       A.   "Sent" --

         9

        10       THE COMMISSIONER:   Q.   "  Individuals over there"?

        11       A.   Yes.

        12

        13       MR AGIUS:   Q.   "Had car accident"?

        14       A.   Yes.

        15

        16       Q.   New line, dash "Iraqi test methods were incorrect"?

        17       A.   Yes.

        18

        19       Q.   "Pointed out", new line, something "cargo"?

        20       A.   "Missed cargo", I think.

        21

        22       Q.   "And the other 2 have" --

        23       A.   "Arrived".  It might be easier if I had the original

        24       copy.

        25

        26       Q.   Yes, I've no doubt.

        27       A.   Maybe even this copy here might be a little easier,

        28       unless the counsel has another copy perhaps.

        29

        30       Q.   I'm sorry, I can't lay my hands on the originals, if

        31       we have them, Mr Snowball?

        32       A.   There might be another hard copy that counsel has, my

        33       counsel has, that I could look at perhaps.

        34

        35       MR CARTER:   We've offered that course twice,

        36       Mr Commissioner.

        37

        38       THE WITNESS:   To myself, it might be easier.

        39

        40       MR AGIUS:   You haven't offered any of these notes, but I'd

        41       be very pleased to have them.

        42

        43       MR CARTER:   What I mean by that is we've offered, in the

        44       interests --

        45

        46       MR AGIUS:   Well, if you have another copy of the notes can

        47       I have them, please?
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         1

         2       MR CARTER:   --  Mr Agius, of the witness and the fairness

         3       of his examination that he have a hard copy.

         4

         5       MR AGIUS:   This is not a time to make a speech.  Just give

         6       me a copy of the notes if you have them, please.

         7

         8       MR CARTER:   Pleasure.

         9

        10       MR AGIUS:   Q.   I can pass you a copy that your counsel

        11       has provided to us.  Does that help you, Mr Snowball?

        12       A.   Yes, that's a little clearer.

        13

        14       Q.   Perhaps you could go back to that line we were having

        15       difficulty with.

        16       A.   I think we got to "then cargo" --

        17

        18       Q.   "and the other 2 have" something - "arrived"?

        19       A.   "arrived and sitting in port".

        20

        21       Q.   Right.  And then the next line?

        22       A.   It's pretty faint, but I think that would say "Sas

        23       pool", as in Saskatchewan wheat pool "- happy to provide

        24       other origin trading support".

        25

        26       Q.   Can you go to the notes that are written diagonally in

        27       the left-hand corner --

        28       A.   Yes.

        29

        30       Q.   -- and read those?

        31       A.   It's pretty faint on this copy too, but I think it

        32       would say "Canadian Government", I think,

        33       "disrupted/delayed CWB sale because of trucking payment.

        34       Can" - Canadian - "grain commission" - I don't think that

        35       references anything to do with the trucking, I think it

        36       references something to do with testing wheat quality.

        37       It's very hard to read that.

        38

        39       Q.   So we can read something about "government

        40       disrupted/delayed Canadian sale because of trucking

        41       payment"?

        42       A.   Yes.

        43

        44       Q.   In what section did you make those notes about the

        45       Canadian sale being disrupted, delayed because of trucking

        46       payment?

        47       A.   Sorry, sir, the question again, I'm sorry?
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         1

         2       Q.   When did you make those notes, in what circumstances

         3       did you make them?

         4       A.   During a phone call to Mayo Schmidt that Nigel Officer

         5       has requested that I give him a call and we've discussed

         6       various things about his shipment delays and he's mentioned

         7       something to do with delay of a - disruption or delay of a

         8       Canadian Wheat Board sale.

         9

        10       Q.   Because of a trucking payment?

        11       A.   Yes.

        12

        13       Q.   If we put both of these sets of notes together,

        14       Mr Snowball, does that assist you to recollect that prior

        15       to 15 March, your time, 2000 you had a conversation with

        16       Mr Emons about a Canadian Government attempt or complaint

        17       within the United Nations to discover the manner of AWB's

        18       payments of the trucking fees?

        19       A.   No, sir.

        20

        21       THE COMMISSIONER:   Q.   What about the notes on the angle?

        22       A.   I think what --

        23

        24       Q.   Which I think you've said read "Canadian Government

        25       disrupted/delayed Canadian Wheat Board

        26       sale -" - something --

        27       A.   It looks like I'm aware of something there with --

        28

        29       Q.   "Of trucking payment" - what's that word before "of"?

        30       A.   "Because of trucking payment".

        31

        32       Q.   "Because of trucking payment"?

        33       A.   Yes.  It looks like, looking back now - it looks like

        34       I'm aware that there has been some questions from the

        35       Canadian Government around trucking prior to the meeting

        36       with Austrade.

        37

        38       Q.   That makes a little more sense than your email.

        39       A.   Well, the email actually mentions the E coli part

        40       only, it doesn't mention the trucking with respect to

        41       Canada.  It does appear that I have some sort of

        42       understanding of an inquiry.

        43

        44       Q.   It makes a little more sense of "we played down the

        45       issue", perhaps it makes a little more sense of "we have

        46       nothing to worry about"?

        47       A.   Possibly, but I don't recall that's why I wrote those



            .20/2/06 (30)              3048     T O SNOWBALL (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       words or, you know, what happened in the meeting.  It's

         2       possible.  My recollection is that I was quite surprised by

         3       it during that meeting.

         4

         5       MR AGIUS:    Q.   These two photocopied pages are within

         6       your bundle of material annexed to your supplementary

         7       statement?

         8       A.   Yes, sir.

         9

        10       MR AGIUS:   Should they be separately marked,

        11       Mr Commissioner?

        12

        13       THE COMMISSIONER:   I think so, yes.  I shall mark the two

        14       pages - the first one with the heading "Iraq - 3 contracts

        15       (300,000 each)", the second one with the heading "Felipe -

        16       covered Canadian" - exhibit 386.

        17

        18       EXHIBIT #386 TWO PAGES FROM BUNDLE OF MATERIAL ANNEXED TO

        19       MR SNOWBALL'S SUPPLEMENTARY STATEMENT, HEADED RESPECTIVELY

        20       "IRAQ - 3 CONTRACTS (300,000 EACH)" AND "FELIPE - COVERED

        21       CANADIAN", BARCODED AWB.0187.0231 AND AWB.0187.0226

        22

        23       MR AGIUS:   We've just had made available some barcoded

        24       copies, Commissioner, which actually read a little clearer.

        25       In relation to the last note, could we bring up

        26       AWB.0187.0231.

        27

        28       Q.   Reading the note that's written on the diagonal,

        29       Mr Snowball, does it read like this:

        30

        31            Canadian Government disrupted/delayed...

        32

        33       Something, "CWB sale"?

        34       A.   "A CWB sale".

        35

        36       Q.   "A CWB sale because of trucking payment"?

        37       A.   Yes.

        38

        39       Q.   Can you read the next note?

        40       A.   I think it says "Can" again, which would be

        41       "Canadian", "Grain" "Comm", which would be "commission",

        42       and something "inspection in Canada", something "test

        43       authority".  I would say that's talking about the E coli

        44       problem with vessels rejected at discharge port.

        45

        46       Q.   It seems that you were told that the Canadian

        47       Government had disrupted or delayed a CWB sale because of
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         1       the trucking payment.

         2       A.   It looks like it, sir, yes.

         3

         4       Q.   Was this a CWB sale that had been made through a third

         5       party?

         6       A.   Well, my understanding of this - oh, look, I don't

         7       know.  The EColi vessels were managed by the Saskatchewan

         8       Wheat Board.  What he's referring to there with respect to

         9       "Canadian Government disrupted or delayed a CWB sale", I

        10       assume that's something separate from the Saskatchewan

        11       Wheat Board.

        12

        13       Q.   Were you told that the Canadian Government had become

        14       concerned when it found out that there was a payment of a

        15       trucking fee and that it had disrupted or delayed a sale of

        16       wheat which the CWB were about to enter?

        17       A.   No, all I can see is what's here.

        18

        19       Q.   I know what your note says, but usually a note is

        20       something much shorter than what one is told.  I'm trying

        21       to put this note in context.

        22       A.   Yeah, I know, I'm sorry, but I don't recall any more

        23       than what I've written in my note here.

        24

        25       MR AGIUS:   Can I record the barcode for the other page

        26       which has been marked as an exhibit, Mr Commissioner.  It's

        27       AWB.0187.0226.

        28

        29       THE COMMISSIONER:   Thank you.

        30

        31       MR AGIUS:   Mr Commissioner, we want to try to locate the

        32       original notes and, indeed, the original notebook.  I

        33       haven't finished with this topic, but I don't want to

        34       finish with it until I've seen the original notes, if we

        35       can find them.  I know it's early by our standards, but

        36       would that be a convenient time?

        37

        38       THE COMMISSIONER:   Yes, very well.  I'll adjourn until

        39       10am.

        40

        41       AT 4PM THE COMMISSION WAS ADJOURNED

        42       TO TUESDAY, 21 FEBRUARY 2006 AT 10AM

        43

        44

        45

        46

        47
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