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         1       MR FORREST:   Mr Commissioner, I wonder if I could take

         2       your time at the moment, I wish to correct a matter that I

         3       raised shortly after lunch on Friday last.  In the context

         4       of strongly criticising a caption or photograph of

         5       Mr Michael Long that was published in that morning's Sydney

         6       Morning Herald, I asserted that the bag depicted in the

         7       photograph contained clothes and not money.  Over the break

         8       I've had a chance to speak directly with Mr Long and in

         9       fact I was wrong in that assertion - I think it's important

        10       that I correct the record.  My instructions, not from him

        11       or Mr Carter, I might add, were at cross-purposes to the

        12       photo.

        13

        14            The photograph in fact depicted Mr Long with bags of

        15       cash immediately prior to his delivering those bags to

        16       outlying Iraqi banks as part of the postwar humanitarian

        17       effort whilst he was working for the CPA.  We remain

        18       concerned about the publication of the photograph and the

        19       caption, but I was factually incorrect and I rise to

        20       correct it.

        21

        22            The only other thing I wanted to say was that during

        23       that submission I connected David Marr to that photograph

        24       and caption.  We had an animated discussion, I think it's

        25       fair to say, after court.  I accept absolutely that he had

        26       no connection to it and I apologise to him without

        27       reservation or qualification.

        28

        29       THE COMMISSIONER:   Yes, thank you.  Yes, Mr Agius.

        30

        31       MR AGIUS:   Mr Commissioner, those assisting you have

        32       obtained on 2 February 2006 a statement from

        33       Mr Othman al-Absi in Jordan.  Mr al-Absi is not physically

        34       with us at the moment.  For that reason, I would propose to

        35       read his statement.  It is in the form of a statutory

        36       declaration, although it has not been made as a statutory

        37       declaration.  It is a statement that has been signed by

        38       him.

        39

        40            I propose as well to tender it and to ask those with

        41       leave to appear, or anybody else who has a legitimate

        42       interest in the matter, to consider their position and to

        43       make such applications as they are advised in relation to

        44       whether or not they would want, if he were available,

        45       Mr al-Absi for examination in person, which I understand

        46       can be arranged, although not without considerable cost.

        47       Mr al-Absi says:
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         1

         2            I am the General Manager of Alia for

         3            Transportation and General Trade Co

         4            ("Alia").  I have occupied that position

         5            since before 1999.

         6

         7            Alia was incorporated in Jordan in 1994.

         8            At all times since 1994 Alia has been

         9            49% owned by or on behalf of the Iraqi

        10            Ministry of Transport.  The balance of the

        11            shares are owned by Mr Motasem Fawzi

        12            Qtaishat, who is an associate of Sheikh

        13            Hussein al-Khawam.  The current directors

        14            of Alia are Sheikh Khawam (who is also the

        15            chairman) and two nominees of the Ministry

        16            of Transport.  The Ministry of Transport

        17            directors are rotated every six to 12

        18            months.

        19

        20            Since at least 1997 Alia's business has

        21            included the provision of transport

        22            services, including marine transport,

        23            overland transport and air transport.  Alia

        24            also acts and has acted as a port or

        25            protective agent at ports, acts as a trade

        26            agent for various companies and engages in

        27            general trade.  Alia's main business

        28            presence is in Jordan, but it has also

        29            conducted business at various times in

        30            Egypt, Emirates, Syria, Lebanon and Iraq.

        31            In relation to Iraq, Alia owns offices in

        32            Baghdad and Umm Qasr.

        33

        34            On 13 November 1999, Alia entered into an

        35            agreement with the Iraq State Company For

        36            Water Transport ("ISCWT") to collect inland

        37            transportation fees on behalf of the ISCWT.

        38            These fees were levied on all persons and

        39            companies that supplied goods to Iraq under

        40            the phase VII and following of the

        41            Oil-for-Food Programme.  The terms of this

        42            agreement are set out in the minutes of a

        43            meeting between me and Mr Esam Ibrahim

        44            Ismaeel of the ISCWT.  A copy of these

        45            minutes and an English translation are

        46            annexed to this declaration.

        47
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         1       There is there annexed a copy of the minutes that we saw,

         2       both in Arabic and English, in the course of the evidence

         3       of Mr Long, which exist as exhibit 82:

         4

         5            Alia's collection of fees under this

         6            agreement commenced in late 1999 and

         7            continued up until the commencement of

         8            hostilities and the end of the Oil-for-Food

         9            Programme in mid to late 2003.  Alia

        10            provided letters of introduction to AWB at

        11            the request of Mr Watson and Mr Emons in

        12            October 1999.

        13

        14            Alia's collection of the fees on behalf of

        15            ISCWT operated in the following way.  Alia

        16            and ISCWT exchanged information about a

        17            particular supplier and vessel that was to

        18            arrive at an Iraqi port, including the

        19            total transportation fee to be collected.

        20            ISCWT would then issue to Alia an official

        21            Authorisation Letter that requested Alia to

        22            collect the transportation fees in relation

        23            to a particular shipment of goods and a

        24            particular supplier.  An example of an

        25            Authorisation Letter is annexed to this

        26            declaration.  A copy of the Authorisation

        27            Letter was also sent to the supplier either

        28            direct by ISCWT or sometimes through Alia

        29            because of communication problems.  The

        30            supplier would then pay the transportation

        31            fees into Alia's bank account at the Arab

        32            Land Bank or the Jordan National Bank in

        33            Jordan.

        34

        35            After the fees had been received into

        36            Alia's bank account, Alia would notify

        37            ISCWT of the receipt of the funds and would

        38            then deduct its commission from the payment

        39            and remit the balance to the ISCWT's bank

        40            account at the Raffadin Bank in Jordan.

        41            Alia's commission was originally 1% and

        42            then reduced to 0.25% because the ISCWT

        43            considered the amount of 1% too high.  Alia

        44            was required to remit the funds to ISCWT

        45            within a short period of time or it would

        46            be penalised.  The penalty was a monetary

        47            penalty calculated as a percentage of the
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         1            fee.

         2

         3            In about 2000, Alia's collection of fees on

         4            behalf of ISCWT was expanded to include a

         5            fee called an "aftersales service fee" that

         6            was levied on all suppliers to Iraq under

         7            the Oil-for-Food Programme.  With respect

         8            to each shipment Alia was notified of the

         9            amount it had to collect from the supplier.

        10            In respect of the aftersales service fee,

        11            Alia did not have to calculate that it

        12            represented 10% of the contract price.

        13            Alia collected these fees and remitted them

        14            to the ISCWT in exactly the same way as it

        15            collected the transportation fees.  When

        16            transportation fees were also collected

        17            from the supplier, the aftersales service

        18            fee was added to the transportation fee in

        19            the one remittance.

        20

        21            In the period 1999 to 2003, Alia received

        22            many large payments from AWB Limited

        23            representing inland transportation fees and

        24            aftersales service fees.  The funds

        25            received from AWB, less Alia's commissions,

        26            were all remitted to the ISCWT in

        27            accordance with the agreement and

        28            procedures discussed above.  Fees were also

        29            collected from other suppliers under the

        30            Oil-for-Food Programme, including Vinafood,

        31            Vinamilk, Vietnam National Tea Corporation,

        32            Thai Rice Co and Russian grain companies

        33            such as Savas Grain.

        34

        35            I did not ask ISCWT what it did with the

        36            fees that were remitted to it.  I do not

        37            know whether the fees were used to pay for

        38            transport or had any relationship to the

        39            actual cost of inland transport in Iraq.

        40            However in October 2004 I received a

        41            document from the Iraqi Ministry of

        42            Transport.  A copy of this document and an

        43            English translation is attached.

        44

        45       That is a document dated 17 October 2004.  It is addressed

        46       to the Al-Own Public Transport Co Limited, subject "Goods

        47       transportation in accordance with the memorandum of
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         1       understanding signed between the United Nation and Iraq

         2       (for the Australian Wheat Council)".  It reads:

         3

         4            This company extends its regards,

         5

         6            This is to confirm that Alia Company for

         7            Trading and Transportation was one of the

         8            companies receiving internal transport

         9            charges and transferred to the account of

        10            this company --

        11

        12       "this company" is a reference to the Iraqi State Company

        13       for Water Transport --

        14

        15            and in its turn pay the public and private

        16            carrier in addition to insurance and ports

        17            for internal land transportation of goods

        18            in accordance with the memorandum of

        19            understanding signed between the United

        20            Nations and Iraq and not for any of the

        21            previous regime personnel.

        22

        23            For your information,

        24

        25            Best regards.

        26

        27       Signed by the Director-General of the Ministry of

        28       Transport, Iraqi State Company for Water Transport:

        29

        30            In the period 1999 to 2003, when Alia was

        31            collecting transport fees on behalf of

        32            ISCWT, Alia did not provide transportation

        33            services from the port of Umm Qasr to

        34            inland destinations in Iraq for AWB, or

        35            arrange for the provision of any such

        36            transportation services.

        37

        38            I was aware from information received from

        39            the Iraqi Ministry of Transport, including

        40            from the Ministry of Transport

        41            representatives on the board of Alia, and

        42            from Alia's employees or agents in Iraq,

        43            that AWB wheat that arrived in Umm Qasr was

        44            transported from the port by trucks

        45            organised by the Iraqi Grain Board (IGB)

        46            and the Ministry of Transport or companies

        47            that it owned or controlled.  The companies
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         1            owned or controlled by the Ministry of

         2            Transport were The General Company for

         3            Overland Transport and Al-Thalal.  Those

         4            companies and the IGB catered for about 40%

         5            of all trucking.  The balance of the

         6            trucking was supplied by private companies

         7            that were contracted by the Ministry of

         8            Transport companies or the IGB.  The

         9            private companies included Dolemi, Affan

        10            and Al Aoun.  Al Aoun is an Iraqi company

        11            owned by a relative of the Chairman of

        12            Alia.  Al Aoun has no official relationship

        13            with Alia, but is sometimes used as a

        14            subcontractor for transport services.  Alia

        15            did not use Al Aoun as a subcontractor for

        16            transport services in respect of AWB's

        17            shipments of wheat to Umm Qasr in the

        18            period 1999 to 2003.

        19

        20            In late 2003, Alia did start providing

        21            transport services from Umm Qasr for AWB.

        22            An agency agreement has been made between

        23            Alia and AWB in relation to these services.

        24            Alia has a copy of this agreement as part

        25            of its business records.  The actual

        26            trucking of AWB wheat was carried out by

        27            private Iraqi companies retained by Alia.

        28            This was because Alia's fleet of trucks

        29            operates in Jordan and because of the

        30            security situation in Iraq it was not safe

        31            for Alia's trucks or drivers to operate in

        32            Iraq.

        33

        34            In early or mid 2000 Alia entered into an

        35            agreement with AWB under which Alia was

        36            appointed AWB's protective agent in the

        37            port of Umm Qasr.  Pursuant to this

        38            protective agency agreement, Alia provided

        39            services in respect of AWB's vessels at

        40            Umm Qasr including the provision of

        41            requirements such as fuel and fresh water.

        42            Alia's representative in Umm Qasr

        43            (Mr Varoojan Krikor) also liaised with AWB

        44            in relation to the discharge of the vessels

        45            and in case any problem arose.  Alia

        46            provided daily reports in relation to

        47            discharge operations and testing and
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         1            reported to AWB if there was any shortage.

         2            The fees charged to AWB were US$9,000

         3            (US$6,000 to be paid in advance with the

         4            balance payable after the vessel had

         5            departed).  An example of an Alia invoice

         6            to AWB in respect of the protective agency

         7            agreement is annexed to this declaration.

         8            The protective agency agreement and the

         9            fees paid under it were separate from the

        10            fees paid for inland transport and

        11            aftersales service.

        12

        13            In October 2001 Alia also entered into an

        14            agency agreement with the ISCWT in relation

        15            to the port of Aqaba in Jordan.

        16

        17            I recall having a meeting with Mr Emons and

        18            Mr Watson of AWB at about the time that the

        19            protective agency agreement with AWB in

        20            relation to Umm Qasr was entered into.  The

        21            discussions with Mr Emons and Mr Watson at

        22            this meeting related only to the protective

        23            agency agreement and delays at the port and

        24            demurrage.  I do not recall either Mr Emons

        25            or Mr Watson asking me whether it was Alia

        26            that was providing the trucking out of Umm

        27            Qasr.  They did not ask me anything about

        28            whether Alia had the capacity to provide

        29            trucks to transport wheat out of Umm Qasr.

        30

        31            Throughout the period from 1999 to 2003 I

        32            was a party to correspondence with AWB.

        33            This correspondence dealt with matters

        34            arising out of the protective agency

        35            agreement and the payment of inland

        36            transport fees.  None of the correspondence

        37            related to the provision of trucks or

        38            trucking services by Alia.  I do not recall

        39            ever being asked by anyone from AWB whether

        40            Alia was providing the trucking service out

        41            of Umm Qasr.

        42

        43            I also do not recollect ever being asked by

        44            anyone from AWB about who owned or

        45            controlled Alia or whether it had

        46            connections with the Ministry of Transport.

        47            However, Alia's ownership was public
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         1            knowledge and was not hidden.

         2

         3       Then it's signed by Mr Othman al-Absi and it's dated

         4       Thursday, 2 February 2006, which I believe was a date

         5       affixed in Jordan, where Mr al-Absi signed this statement.

         6       It was not available to me last Friday.  I tender that

         7       statement and the annexures to it as the one exhibit,

         8       Mr Commissioner, WST.0007.0001 through to 0013.

         9

        10       EXHIBIT #141 STATEMENT OF MR OTHMAN AL-ABSI TOGETHER WITH

        11       ANNEXURES, DATED 2/6/2006, BARCODED WST.0007.0001-0013

        12

        13       THE COMMISSIONER:   Arrangements are in place for

        14       Mr al-Absi to come to Australia if that be necessary.

        15       However, I don't want to expend public funds on that task

        16       unless there's some real purpose in doing so, so I will be

        17       asking tomorrow morning at 10 o'clock whether anybody

        18       wishes to cross-examine Mr al-Absi and, if so, the basis

        19       upon which they would make the application to do so.  So

        20       would the parties please consider their position in the

        21       next 24 hours and let me know whether that's necessary.

        22       Thank you.

        23

        24       MR AGIUS:   Mr Commissioner, I call Mr Dominic Hogan.

        25

        26       <DOMINIC JOHN HOGAN, sworn:                  [10.25am]

        27

        28       <EXAMINATION BY MR AGIUS:

        29

        30       MR AGIUS:   Q.   Mr Hogan, is your full name Dominic John

        31       Hogan?

        32       A.   Correct.

        33

        34       Q.   And you appear here today in answer to a notice

        35       requiring your attendance?

        36       A.   Correct.

        37

        38       Q.   Mr Hogan, you have prepared a statement of some

        39       48 pages; is that right?

        40       A.   Correct.

        41

        42       Q.   Would you have a look and just confirm that this is a

        43       copy of that statement.  The contents of that statement are

        44       true and correct to the best of your knowledge and belief,

        45       subject to two matters that you've brought to our attention

        46       concerning paragraphs 69 and 94?

        47       A.   Correct.
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         1

         2       Q.   Mr Hogan, I'll deal with those paragraphs, 69 and 94,

         3       as I take you through your statement, but subject to the

         4       two matters that you brought attention to about those two

         5       paragraphs, do you adopt that statement under oath?

         6       A.   Yes, I do.

         7

         8       EXHIBIT #142 EDITED COPY OF STATEMENT OF MR HOGAN

         9

        10       MR AGIUS:   Mr Commissioner, what Mr Hogan has and what has

        11       been marked as exhibit 142 is an edited copy of the

        12       statement.  The matters that have been deleted from the

        13       edited copy include the following:  the address of

        14       Mr Hogan, which is known to the Commission; the real names

        15       of AA6 and AA7, and in place thereof we've substituted the

        16       codes AA6 and AA7; and two paragraphs of material which is

        17       not relevant and that has been deleted for reasons of

        18       commercial in confidence and also because the matters are

        19       not related to the matters under investigation by this

        20       inquiry.  I think we've also deleted the mobile telephone

        21       number of Mr Cooper.  So the edited copy will be

        22       exhibit 142.

        23

        24       THE COMMISSIONER:   Yes.

        25

        26       MR AGIUS:   Q.   Mr Hogan, you refer in the course of your

        27       statement to a number of documents by reference to barcode

        28       number and sometimes by reference to their content.

        29       A.   Yes.

        30

        31       Q.   Would you just confirm that this is a copy of that

        32       bundle.  I appreciate that you can't swear for every page

        33       in that bundle, Mr Hogan, but does it appear to you to be a

        34       copy of the bundle of documents to which you make reference

        35       in your statement?

        36       A.   Yes, it appears to be the bundle that I've received.

        37

        38       MR AGIUS:   Mr Commissioner, I tender that bundle and ask

        39       that it be marked as a confidential exhibit, with access

        40       restricted to those assisting you and those who have sought

        41       and obtained authorisation to appear for AWB, former and

        42       present employees of AWB.  That would include everybody for

        43       whom Mr Judd appears.

        44

        45       MR JUDD:   The arrangement, Commissioner, or the protocol

        46       that we had thought was in place for the distribution of

        47       confidential material was confined to those current
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         1       employees who are represented here.  It didn't extend to

         2       former employees unless we were separately approached in

         3       respect of particular documents.  It seemed to be a prudent

         4       course that could be implemented with some ease by the

         5       Commission for distribution of confidential material; that

         6       is, material confidential to the AWB.  We would adhere to

         7       that position, that such material as is confidential to the

         8       AWB contained in confidential exhibits be released only to

         9       of course AWB and to current employees or those

        10       representing current employees of AWB before this

        11       Commission.

        12

        13       THE COMMISSIONER:   But if this contains material which is

        14       relevant to the terms of this inquiry and which is relevant

        15       to the interests of former employees, surely they must be

        16       entitled to see it in case they wish to cross-examine.

        17

        18       MR JUDD:   That's a separate issue and we wouldn't contend

        19       otherwise, Commissioner.  There was a protocol which was to

        20       have general application and I understood that's what my

        21       friend was referring to.  If there are particular documents

        22       that fairness demands be given to the legal representatives

        23       of prior employees, such as Mr Emons and others, then that

        24       may be done, but it would be done, of course, subject to

        25       the obligation that those legal representatives have that

        26       the documents remain confidential and be used only for the

        27       purpose of this proceeding.

        28

        29       THE COMMISSIONER:   Yes, I think that would be well

        30       understood by all such representatives.  Yes, thank you,

        31       Mr Judd.  That will be confidential exhibit 108.

        32

        33       EXHIBIT #108C BUNDLE OF DOCUMENTS REFERRED TO IN THE

        34       STATEMENT OF DOMINIC HOGAN

        35

        36       MR AGIUS:   In the course of this examination,

        37       Mr Commissioner, I expect that some of those documents will

        38       be referred to in detail and some of them will be tendered

        39       as public exhibits subject to minor deletions.  When that

        40       situation arises, I'll deal with them on a

        41       document-by-document basis.

        42

        43       Q.   There may be one or two documents - more than that -

        44       to which I'll take you, Mr Hogan, which you've not referred

        45       to in your statement.  I want to begin with one of those.

        46       Could we bring up, please, AWB.0172.0027.  This appears to

        47       be an email from Mr Geary to a number of personnel within
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         1       AWB and it's dated 24 March 1997.  It records his

         2       attendance upon a meeting at the United Nations regarding

         3       the UN procedures under resolution number 986 "Oil For

         4       Food".  It seems that you were one of the recipients of

         5       that email, Mr Hogan?

         6       A.   Yes.

         7

         8       MR AGIUS:   I tender that, Mr Commissioner.

         9

        10       EXHIBIT #143 EMAIL FROM MR GEARY TO A NUMBER OF AWB STAFF,

        11       DATED 24/3/1997, BARCODED AWB.0172.0027

        12

        13       MR AGIUS:   Q.   Could we bring up, please, AWB.0106.0034.

        14       Is that an information report that you prepared, being an

        15       information paper on the Iraq market and the operation of

        16       the United Nations Security Council Resolution 986, in

        17       November of 1997?

        18       A.   Correct.

        19

        20       MR AGIUS:   That is at present part of the confidential

        21       exhibited bundle.  Could I ask that my learned friend give

        22       consideration to that document so that it, or a portion of

        23       it, might become a public exhibit.  Perhaps we can liaise

        24       separately with my learned friend about that.

        25

        26       THE COMMISSIONER:   Yes.

        27

        28       MR AGIUS:   Q.   Mr Hogan, would you look at a memo from

        29       Peter Hart and John Bunn to Mark Emons, which was copied to

        30       yourself, amongst others.  Could we bring up, please,

        31       AWB.0084.0006.  This is dated 13 July 1998.  It relates to

        32       a trip report from 17 to 25 June 1998.  If we go to 0007,

        33       under the heading "Grain Board of Iraq" there is recorded

        34       the following:

        35

        36            The Grain Board of Iraq (IGB) controls the

        37            accumulation, storage and utilisation of

        38            all wheat and other grains (chiefly rice

        39            and barley).  The IGB therefore has full

        40            responsibility for the operation of the

        41            port facilities at Umm Qasr as well as all

        42            inland grain terminals, and for the

        43            distribution of wheat to flour mills.

        44

        45       Mr Hogan, we see that statement in this memo.  Was this

        46       Iraq trip report of June 1998 available to you as an

        47       employee of AWB?
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         1       A.   Yes, it would have been sent to me.

         2

         3       Q.   Are you aware that it was kept in an Iraq file in the

         4       marketing area of AWB?

         5       A.   Yes, it would have been kept in a file.

         6

         7       Q.   So we may take it then that you would have been aware,

         8       at least from the date of this report, that the IGB had

         9       full responsibility for the operation of the port

        10       facilities as well as for the distribution of wheat to

        11       flour mills.

        12       A.   Yes, I was aware.

        13

        14       Q.   If you go to paragraph 19 of your statement, up to

        15       this point you have dealt with payments to AA6 and AA7 in

        16       Pakistan.  At paragraph 19 you say:

        17

        18            I believe these payments were common

        19            knowledge on the marketing desk, which

        20            included Mark Emons, Adrian Hunter, Philip

        21            Hughes, Greg Harvey, as well as our general

        22            manager, Nigel Officer.

        23

        24       What gives you to believe that all of those other than

        25       Mr Emons - we'll put him to one side because he has given

        26       evidence about his knowledge of those matters - had

        27       knowledge of the payments that were made to AA6 and AA 7?

        28       A.   Adrian Hunter and Philip Hughes would have been

        29       involved in Pakistani tenders, which we would work out the

        30       costs, et cetera.  Greg Harvey, before he went to Cairo,

        31       would have been involved in the tender process as well.  It

        32       depends on who actually on the desk did it.  The desk

        33       system was also an open desk system where they were - Mark

        34       Emons would sit there, Adrian Hunter across there, Philip

        35       Hughes next to him and myself across there, so within a

        36       very small area the four people on the Middle East desk

        37       would sit very close together, so we would have common

        38       knowledge across each of the markets what was happening.

        39       Nigel Officer - we were paying out substantial amounts of

        40       money to these people, Nigel Officer would have had an

        41       understanding of what was happening.

        42

        43       Q.   Indeed, could these payments have been made to AA6 and

        44       AA7 without the approval of the general manager?

        45       A.   I believe at the time sign-off was from - Mark Emons

        46       had the authority to sign off a payment before it went to

        47       the accounting department.
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         1

         2       Q.   What about the original agreement?

         3       A.   The original agreement I think would have been signed

         4       off by the regional manager and the agent - I think.

         5

         6       Q.   Who would the regional manager have been?

         7       A.   Mark Emons at that stage when I was on the Middle East

         8       desk.

         9

        10       Q.   As amongst those persons who you've named in

        11       paragraph 19, can you recall having discussions with any of

        12       them about the fact of the payments to AA6 and AA7?

        13       A.   There would have been discussions because it was

        14       common knowledge that we were paying these people.  I do

        15       recall that I think Philip Hughes, on one of his earlier

        16       trips, may have went through Pakistan as well and met with

        17       AA6 with Mark.  I'm not sure about Adrian Hunter, whether

        18       he travelled through.  I'm sure Greg Harvey may have as

        19       well prior to my --

        20

        21       Q.   When you say "travelled through", do you mean to imply

        22       by that that if they travelled through Pakistan it's likely

        23       they would have met either or both of those agents?

        24       A.   If they travelled to Islamabad, they would have met

        25       with the agent there, because he would have coordinated

        26       maybe some meetings with the government officials, and it

        27       was common that you would meet with him to understand what

        28       was happening in the government.

        29

        30       Q.   You say in paragraph 20 that you were aware that other

        31       departments within AWB, such as the AWB pool, were aware of

        32       the practice but you believe that they did not know the

        33       amounts paid.  Why do you say that, for example, the AWB

        34       pool would have been aware of the practice, or were aware

        35       of the practice?

        36       A.   At one stage when Mark Emons was travelling I was

        37       responsible to do one of the overnight tenders that go at

        38       4 o'clock in the morning, so we had all the prices

        39       prepared, et cetera.  I had to do the tender.  We also,

        40       around that same time, implemented what we call a

        41       benchmarking system for all sales that we did on the desk

        42       to compare the sale that we did against US competition,

        43       against other competing grades, to see what our premiums

        44       were achieving on the market.  This benchmark system was

        45       also accessible by the pool, et cetera, because we would

        46       say what the net FOB return was.

        47
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         1            I remember after this tender that, when Mark was away,

         2       I got a lot of pressure placed on me from some of the pool

         3       people to report in the benchmarking the net FOB position

         4       taking off commissions, so put it as a gross FOB, take off

         5       the commissions, et cetera, and report it that way.  We

         6       reported it as I think the gross FOB without the commission

         7       taken out.  So they weren't aware of the exact amount of

         8       what we were paying.

         9

        10       Q.   But they were aware that an amount was being paid?

        11       A.   Oh, definitely.

        12

        13       Q.   As a facilitation payment?

        14       A.   As a payment to an agent in Islamabad.

        15

        16       Q.   Have you had an opportunity to read the evidence that

        17       Mr Emons gave about AA6 and AA7, when he gave evidence last

        18       week?

        19       A.   Yes.

        20

        21       Q.   Did you read that portion of his evidence where he

        22       described the nature of the work done by AA6 in relation to

        23       securing the contracts and ensuring the payment was made?

        24       A.   Yes.  Correct.

        25

        26       Q.   Do you accept his evidence?  Does it accord with your

        27       own knowledge or your own belief?

        28       A.   Initially, before I read his evidence, I was thinking

        29       about the agent was paid when the vessel - we had the

        30       vessel weights.  After I read his evidence, I did recall

        31       that we had to wait - it was either a six- and a 12-month

        32       payment from MINFA, which is the Pakistani government.

        33       Then we would put the payment through.  I agree that the

        34       agent in Islamabad would have been there to ensure we got

        35       payments to put us at the top of the list instead of the US

        36       trade, et cetera, but he would have - to pay him $4 per

        37       tonne or US$200,000 per vessel, he would need those funds

        38       to obviously get us to the top of the list in Pakistan.

        39

        40       Q.   So it was your expectation that a portion of the money

        41       that he received was passed on to government officials and

        42       others in order to achieve that benefit for the AWB?

        43       A.   Oh, definitely.

        44

        45       Q.   When you said in paragraph 19 that you believed that

        46       these payments were common knowledge on the marketing desk,

        47       did you also believe that it was common knowledge on the
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         1       marketing desk as to why these payments were being made -

         2       not just the fact of them, but as to why they were being

         3       made?

         4       A.   I think it was believed that this was how business was

         5       done in Pakistan.  It was an accepted practice.  It had to

         6       be facilitated that way.

         7

         8       Q.   But for that, there would have been no sale?

         9       A.   No, we wouldn't have won - I don't think we would have

        10       won business and we would have got pushed aside.  The USA

        11       had better GSM programs, credit packages, those sorts of

        12       things.  We were both just selling white wheat.  It was

        13       price driven, it wasn't about quality, so it was to push us

        14       up first, basically, to get business.

        15

        16       Q.   Had you had any instruction or were you part of any

        17       discussion about the ethics of such payments whilst you

        18       were in the department in the Melbourne office?

        19       A.   Not within our group, no.  Not within the desk itself.

        20       It was an accepted - there was an accepted practice, but it

        21       was something that I found an exorbitant amount of money to

        22       be paying - $4 a tonne or US$4m a year, an exorbitant

        23       amount of money to pay.  The flipside of it was if it

        24       wasn't paid the amount of business we got into Pakistan

        25       wouldn't have happened and that could have had the same

        26       detrimental effect on the pool.

        27

        28       Q.   Was there some expectation that, in some markets,

        29       payments such as these were simply part of the cost of

        30       doing business?

        31       A.   It was - definitely.  It was, as I said, an accepted

        32       practice.  You had to do this in some markets other than

        33       Pakistan as well to win business.

        34

        35       Q.   Was there any countervailing culture?  Was anybody

        36       pushing the line that one shouldn't engage in these

        37       practices because ethical considerations were more

        38       important than simply getting the business done?

        39       A.   Not that I recall.

        40

        41       Q.   You were - I'll just slip out of the chronology for a

        42       moment and move forward - an employee of AWB at the time

        43       when the code of conduct was promulgated and there was a

        44       push on to bring it to the attention of employees and,

        45       indeed, have employees sign the code of conduct; is that

        46       right?

        47       A.   Yes, correct.
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         1

         2       Q.   I think this occurred in early 2000, perhaps February

         3       2000, or thereabouts?

         4       A.   Sometime in 2000.

         5

         6       Q.   Were you stationed in Australia or in Cairo at the

         7       time?

         8       A.   I was stationed in Cairo.

         9

        10       Q.   So may we take it you were not party to any

        11       face-to-face discussions about the introduction of the code

        12       of conduct?

        13       A.   No, I would have been sent a copy in my overnight

        14       mailbag from Australia from HR, or something like that.

        15

        16       Q.   Did it go any further than that so far as you were

        17       concerned?  Were you consulted about the code of conduct?

        18       Were your views sought as to whether or not, for example,

        19       the practice of making facilitation payments was within or

        20       without the code?

        21       A.   I recall at the time - and I don't know if I'd

        22       actually signed the document, because I hadn't been part of

        23       discussions and I may have just looked at it and then just

        24       signed it off and sent that back, but I can't remember.  I

        25       do recall a discussion with maybe Philip Hughes I think on

        26       the marketing desk, who were telling me, "Don't sign it,

        27       don't sign it", because they'd had discussions amongst

        28       themselves on the desk that there was implications

        29       regarding personal liability, whereas I was always under

        30       the impression we were always acting on behalf and with the

        31       authorisation of the company, that then they could turn

        32       around and say, "Well, this is your own personal

        33       liability."   I then had it as an issue to raise with

        34       Charles Stott prior or around the time of his engagement as

        35       general manager, that one of the issues that I had - we had

        36       so many questions that he wanted to discuss in regards to

        37       AWB and what we saw as the current issues and one of the

        38       issues that I listed was the code of conduct and personal

        39       liability as an issue within the international sales and

        40       marketing team.

        41

        42       Q.   Did you have such a discussion with Mr Stott?

        43       A.   I would have raised the issue, because I had it bullet

        44       pointed on a document that I sent to him as this is our

        45       discussion topics, but I cannot recall what the final

        46       outcome of all this was.  I can't recall.  I can't recall

        47       if I've signed the document.  I assume we all would have
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         1       had to eventually sign it.

         2

         3       Q.   Have you seen that bullet point document again since

         4       you sent it off to Mr Stott?

         5       A.   Yes, I've - yes.

         6

         7       Q.   Do you have in mind that it's part of the bundle?

         8       A.   No, it's not part of the bundle.  It was something

         9       that I've been discussing with my solicitors in regards to

        10       another issue, but I didn't know it would form part of this

        11       inquiry until I heard the code of conduct come up with

        12       Mark Emons and I gave a copy of that to my solicitor this

        13       morning, which you can have that copy.  It would have been

        14       emailed as an attachment around about late June 2000 from

        15       Cairo to Charles.

        16

        17       MR AGIUS:   Mr Hogan's counsel have made a copy of the

        18       document available to us.

        19

        20       Q.   Would you just have a look at this and see if you can

        21       identify it in the first instance.

        22       A.   Yes, this is the document that was on my desk.  I'm

        23       not sure which one went out, but the same format at the

        24       front - the top bits are the same.

        25

        26       Q.   Do you have the other document as well?

        27       A.   Yes.  It would be still listed under the issues.

        28

        29       Q.   I wonder if you could pass that back to me for a

        30       moment, Mr Hogan.

        31

        32       MR AGIUS:   Q.   I will mark the first document that I

        33       showed you with an "A" at the top and the second one, which

        34       has been produced, with a "B" in the top right-hand corner

        35       and ask you just to confirm that they're two documents, one

        36       of which you believe you sent to Mr Stott.

        37       A.   This was requested by Charles when he first came to

        38       the company, that all regional managers, and I think staff,

        39       answered these three questions - what were the issues

        40       facing us, the initiatives to get greater wealth, and if I

        41       was appointed general manager, what would I do in my first

        42       90 days.  So they were the three questions put out to

        43       international sales and marketing team.

        44

        45       MR AGIUS:   Mr Commissioner, I tender those two documents.

        46       Perhaps they should be marked as a confidential exhibit,

        47       until Mr Judd has had a chance to see them.
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         1

         2       EXHIBIT #109C TWO DOCUMENTS PRODUCED BY MR HOGAN, MARKED

         3       "A" AND "B"

         4

         5       MR AGIUS:   Q.   Can you recall now what, if anything, was

         6       Mr Stott's response to your notations, "code of conduct"

         7       "legal liability"?

         8       A.   I can't recall the final discussions we had on each of

         9       the issues of that - it was a telephone conversation we had

        10       subsequent to sending it out, but I can't specifically

        11       recall the discussions.

        12

        13       Q.   Were you ever told that the arrangement with the

        14       Pakistan agent AA6 had been concluded or terminated?

        15       A.   Yes, that came under my attention - when I came back

        16       to Australia in August 2000, and sometime between then and

        17       probably maybe the end of that year we were in a process

        18       there of cleaning up all of our markets, and that

        19       included - Pakistan was one big issue because I think there

        20       was still - they owed us a lot of money and the issue about

        21       stopping payments to that agent might impact on getting the

        22       return funds, or something, and there was other markets

        23       that we had that needed rebates, or whatever, taken out of

        24       contracts.

        25

        26       Q.   So there was general discussion about that topic when

        27       you returned to Australia?

        28       A.   Pakistan definitely, because we were advised by

        29       Charles to clean up the markets.  That was an instruction,

        30       get rid of any rebates and these type of things.  Pakistan

        31       was a discussed issue, because we were on the desk

        32       together.

        33

        34       Q.   You were not responsible for the Iraq market at a time

        35       when tenders were put out in July - June and July 1999?

        36       A.   No, I was - before I went to Cairo, I was the

        37       marketing executive, so that I was an assistant to, say,

        38       the regional manager for Iraq, just to type up telexes, do

        39       filing, and stuff like that.  In Egypt I became what we

        40       term as a secondary for the market, so that if a

        41       circumstance came where Mark wasn't available, then I would

        42       step in as the primary manager, but in all cases I was

        43       under Mark for that market.

        44

        45       Q.   But we may take it then that prior to the contracts

        46       which we know were entered into in July of 1999, you were

        47       aware that contracts for the sale of wheat to Iraq did not
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         1       involve an obligation to either factor in a cost for

         2       delivery of wheat after discharge at Umm Qasr and did not

         3       involve any obligation for the delivery of wheat after

         4       discharge of the wheat at Umm Qasr?

         5       A.   I became aware that we were required, under the tender

         6       document they sent in June 1999 - that we had to include

         7       this $12 fee.  Prior to June 1999, before I saw that

         8       document, I had no awareness at all that there had been

         9       discussions about that.

        10

        11       THE COMMISSIONER:   Q.   Prior to June 1999 contracts were

        12       CIF Umm Qasr, were they?

        13       A.   Correct.

        14

        15       MR AGIUS:   Q.   You received a copy of the wheat tender --

        16       A.   Yes.

        17

        18       Q.   -- in June 1999.  Did you make any inquiries or

        19       conduct any investigations or have any discussions - either

        20       in Cairo or in Baghdad or with persons in Iraq - concerning

        21       that wheat tender?

        22       A.   Not in Cairo.  I had discussions back in Melbourne and

        23       made my own notes against that tender document.  I had

        24       discussions internally that included Graham Owen, Darryl

        25       Borlase and Mark, I think, were the main ones included on

        26       our email discussions, and that was prior to going into

        27       Baghdad on 24 June, I think it was.

        28

        29       Q.   We have a number of copies of that tender document.

        30       Could we bring up, please, AWB.0100.0350.  There's a deal

        31       of handwriting on that first page, 0350.  Is any of it

        32       yours?

        33       A.   Yes, the top bit, "Attention Tim" would be when I

        34       faxed it through to Tim Snowball.  Then the next one is I

        35       think Darryl Borlase's writing, then --

        36

        37       Q.   It's a note to you, "Dom, copy of what Zuhair sent

        38       last night"?

        39       A.   "3 pages", and that's faxed from Darryl.  Yes, this is

        40       my writing.  The asterisks --

        41

        42       Q.   The asterisks are yours, are they?

        43       A.   I think so.  I would have flagged those points.

        44

        45       THE COMMISSIONER:   Q.   The writing on the right?

        46       A.   Yes, and then, "This condition is how we currently

        47       operate.  Whilst under UN 986SR we are complying but other
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         1       sanctions we have to revert back to weight quality final

         2       load port", that looks as though that's my writing.

         3

         4       MR AGIUS:   Q.   If we go to the next page, the writing

         5       working down the right-hand side of the page, brackets

         6       around "at loading port, "take out", is that your writing?

         7       A.   Yes, yes.  That's all my writing, yes.  It looks like

         8       all my comments on this.  I think I make reference when I

         9       sent it off to Tim Snowball in a later email, it's all my

        10       scribble.

        11

        12       Q.   If we go over the page, 0352, is that also your

        13       writing?

        14       A.   Yes, it looks like all mine.

        15

        16       MR AGIUS:   Mr Commissioner, I understand this version of

        17       the document is confidential exhibit 90.

        18

        19       Q.   Why did you send it off to Mr Snowball, Mr Hogan?

        20       A.   I think I sent it off to Mr Snowball following our

        21       trip to Baghdad.

        22

        23       Q.   Well, there are two emails in this regard that I want

        24       to draw to your attention.  The first in point of time is

        25       one from you to Messrs Emons and a number of others.  Could

        26       we bring up, please, AWB.5073.0125, which is an email from

        27       Mr Hogan to Mark Emons and others at 11.08pm on 24 June.

        28       You had visited Iraq with Mr Emons on 21 June 1999.

        29       A.   Yes.

        30

        31       Q.   And this is an email from you to those referred to

        32       concerning your trip to Baghdad, is it not?

        33       A.   Correct.

        34

        35       Q.   If we can go to 0126, under the heading "Free In

        36       Truck":

        37

        38            IGB have requested that the offers are

        39            submitted CIF, free in truck, Iraq.  The

        40            cost for this is USD12.00 per tonne which

        41            the supplier adds to their offer.

        42

        43       You say:

        44

        45            Hence this part is not an issue.

        46

        47       Is that information that Zuhair had given you in the course
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         1       of your meeting?

         2       A.   Yeah, during the meeting they told us about the new

         3       inland transport fee of the $12 was going to be added to

         4       the - and we had a copy of the tender.  This was something

         5       new that was being added.  "Hence this part is not an

         6       issue" I think just really refers to that the $12 was -

         7       it's not going to cost us anything.  That wasn't the issue.

         8       It could have been $1 or $100.  It was added to the offer,

         9       so that's not an issue, what amount we're talking about.

        10

        11       Q.   This is something you were told.  Were you told that

        12       this was something that the Iraqis were applying to all

        13       contracts?

        14       A.   I think the discussions were that these were now on

        15       all - my understanding was just all on commodity contracts

        16       I think at the time, that everything that was coming

        17       through Umm Qasr, all the contracts now, this is the new

        18       tender document, "We're standardising all of our supplier

        19       contracts", because they were having problems with the

        20       Russian traders backing out of Argentinian sales,

        21       et cetera, depending on where the market was, so I think it

        22       was applied to all grain and commodity contracts coming

        23       through Umm Qasr.

        24

        25       Q.   You go on to say:

        26

        27            The problem which still needs to be

        28            resolved is the payment mechanism as all

        29            Iraq accounts have been frozen.  IGB have

        30            stated that we will be required to pay the

        31            Maritime Agents, and one possible way would

        32            be to pay this to an Iraq bank in Amman.

        33

        34            IGB will provide details of the banks which

        35            we can pay this through.

        36

        37       You go on to say:

        38

        39            Michael - as mentioned to you, there may be

        40            a way to pay this through the vessel

        41            owners.  Mark will discuss this --

        42

        43       I think that should be "with you" --

        44

        45            so have a think about the possibilities.

        46

        47       There are some questions I want to ask you about those few
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         1       sentences.  You were aware that the Iraqi bank accounts had

         2       been frozen, from your general knowledge of this --

         3       A.   I received, I think from Graham Owen, an email on

         4       17 June, item 10, our price to include land transport

         5       cost - how do we pay land transport companies when all

         6       Iraqi funds are frozen.  So we knew that there was no

         7       banking system in Iraq.  There was no possible way of

         8       transferring $1 to Iraq.

         9

        10       Q.   You say:

        11

        12            IGB have stated that we will be required to

        13            pay the Maritime Agents...

        14

        15       That was something you learnt in your meetings with

        16       Mr Zuhair of the IGB.  Did he identify that the maritime

        17       agents were the inland State Company For Water Transport?

        18       A.   I don't recall that he said exactly who they were, but

        19       I think it was maritime agents in Iraq.  It may have been

        20       mentioned, which would indicate, you know, Iraqi agents.  I

        21       can't recall whether that was mentioned or not mentioned.

        22

        23       Q.   Then:

        24

        25            One possible way would be to pay this to an

        26            Iraq bank in Amman.

        27

        28       When you say "one possible way", was that your idea or was

        29       that an Iraqi idea?

        30       A.   I would say that may have come up from discussions

        31       with - in Iraq.  At that time I wouldn't have been - yeah,

        32       I would say that that's possibly where that's come up from.

        33

        34       Q.   When you say "discussions in Iraq", do you mean it was

        35       something suggested by an Iraqi during the course of the

        36       discussions?

        37       A.   If anything, it may have been suggested by Zuhair.

        38

        39       Q.   It wasn't your idea?

        40       A.   No.

        41

        42       Q.   "IGB will provide details of banks which we can pay

        43       this through", were you expecting to get details of banks

        44       in Iraq or in Jordan or anywhere else?

        45       A.   Well, for Amman.  That probably confirms that they've

        46       said that we could pay it through a bank in Amman and then

        47       they'll give us some details.
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         1

         2       Q.   So you were expecting to get details of an Iraqi

         3       account in a Jordan bank through which the money could be

         4       paid?

         5       A.   Correct.

         6

         7       Q.   You go on to say, when you were directing a comment to

         8       Michael - may we take it that's Michael Watson?

         9       A.   Correct.

        10

        11       Q.   "As mentioned to you, there may be a way to pay this

        12       through the vessel owners."   Is that something you had

        13       mentioned to Michael Watson?

        14       A.   At the time I couldn't recall whether I had had a

        15       discussion, Mark had had a discussion, "as mentioned to

        16       you", as in from Mark or myself.  It's not something that I

        17       was probably that close to, but I can't recall who had the

        18       discussion and when the discussion was.

        19

        20       Q.   Can you recall whose idea it was of paying it through

        21       vessel owners?

        22       A.   No.

        23

        24       Q.   What was the point of a discussion to pay this through

        25       vessel owners rather than for it to be paid directly by the

        26       AWB into the bank account that you were expecting to be

        27       given details of?  Why vessel owners?

        28       A.   Well, I think at that time we were probably - vessel

        29       owners were already making payments to Iraq for their

        30       berthing fees, or something, of $1500 or something when

        31       they went in there, so vessel owners were probably already

        32       making payments to agents, or whatever, within Iraq and

        33       that may have been - the reason for that may have been an

        34       option to do it.  That may have been one of the methods

        35       possible.

        36

        37       Q.   Did you have any thought or did Mr Emons or

        38       Michael Watson express any thought that it would be better

        39       if this payment was made indirectly through vessel owners

        40       rather than directly by the AWB?

        41       A.   No, there was no discussions about that, because prior

        42       to it, we're just saying we can pay it to a bank in Amman

        43       direct.  This is one of the discussions, so there was no

        44       discussions about we need to do it a different way.  This

        45       was just another option.

        46

        47       Q.   It's apparent, isn't it, that that option, if put into
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         1       place, would remove AWB from a direct line of payment?

         2       A.   Correct.

         3

         4       Q.   Did you have in mind at this time that the vessel

         5       owners would make payments in US dollars to Iraqis in Iraq,

         6       or that the vessel owners would make payments into Iraqi

         7       bank accounts in Jordan?

         8       A.   I'm not sure how - I really don't know how the vessel

         9       owners were making this payment of - because I think their

        10       vessel payments were something like US$1,000 or US$1,500,

        11       and I'm not sure how they were doing it.  You could do

        12       those amounts even just in cash.

        13

        14       Q.   They were considerably smaller in size than --

        15       A.   Than what the transport fee was.

        16

        17       Q.   -- the transport fee.

        18       A.   Yes.

        19

        20       Q.   This was going to be $12 a tonne, which would be --

        21       A.   Yes, 500,000 for a vessel.

        22

        23       MR AGIUS:   That, Mr Commissioner, is part of confidential

        24       exhibit 14C.

        25

        26       THE COMMISSIONER:   Yes.

        27

        28       MR AGIUS:   Q.   You spoke of an email that you sent to

        29       Tim Snowball.  Could we bring up AWB.5073.0129.  You say

        30       about halfway down that page, under point 2:

        31

        32            I have faxed the IGB tender document - pls

        33            ignore my scribble notes on side).

        34

        35       May we take it that they're the scribble notes that we've

        36       seen on the tender document?

        37       A.   Correct.

        38

        39       Q.   Those notes, when looked at against the background of

        40       what you now tell us was the meeting with Zuhair, seem to

        41       reflect some of the things that you learnt during the

        42       course of that meeting; for example, you suggested taking

        43       out the certificate at load port because it was apparent to

        44       you now that what you would need was a certificate of

        45       discharge port.

        46       A.   Correct, correct, that was under the UN arrangements.

        47
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         1       Q.   And you've made a note:

         2

         3            Iraqi accounts frozen.  Increase our C&F

         4            price by $12.

         5

         6       A.   Mmm-hmm.

         7

         8       Q.   So that appears to be something that you did discuss

         9       during the course of your meeting, the fact that the Iraqi

        10       accounts had been frozen?

        11       A.   No, the notes on the tender document would have been

        12       made on 17 June, or around that time, so four days before

        13       we went in to Baghdad, but I was definitely aware that the

        14       Iraqi accounts were frozen, hence this discussion that they

        15       would set up maybe a bank account in Amman, Jordan, so that

        16       was no surprise or shock to us.

        17

        18       Q.   This was regarded by you as just an extra fee that had

        19       to be paid in order to do the business?

        20       A.   No.  At that time my understanding was - I put it in

        21       the email - that transportation of product within Iraq

        22       really hadn't been accounted for under the UN Oil-for-Food

        23       deal.  They had a true cost of moving grain from Umm Qasr

        24       to all over Iraq.  Zuhair explained to us that what was

        25       happening in Iraq, and we saw this first-hand, to pay just

        26       your transport people, all right, they had their own oil,

        27       which was pretty much free, but to pay just costs of

        28       labour, et cetera, discharge costs, they were actually in a

        29       situation where they were pretty much printing their own

        30       Iraqi dinar, which was creating a huge inflation problem,

        31       which was creating a problem within the country.  So the

        32       cost of moving it around Iraq was an actual issue that was

        33       impacting on Iraq.  We saw first-hand that the classes of

        34       society within Iraq were not getting paid any wages

        35       anymore, they were selling their furniture and people like

        36       Zuhair and that were selling their own goods and that just

        37       to survive on a daily basis.  So the inflation problem

        38       became an issue.  I think when we first started going to

        39       Iraq maybe in 1997 it might have been 300 to 400 Iraqi

        40       dinar per dollar.  When I finished up in 2003 it was

        41       something like around about 2,000 Iraqi dinar per dollar.

        42       So when he told us about this fee, yeah, we were going to

        43       have to - this was going to be implemented on the tender

        44       document.  So there was no real way around it.  If we

        45       wanted to participate in a tender with Iraq, this was going

        46       to be part of the tender document.

        47
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         1            That tender document - and I had no reason not to

         2       believe that there was a real cost.  That tender document

         3       or what he advised us is that it was all going to be

         4       submitted to the United Nations under the distribution

         5       plan, which would have been then addressed by the United

         6       Nations that this is a real problem with Iraq of how they

         7       can cope with these type of inland costs, et cetera, to

         8       stop inflation problems.  So that was my understanding of

         9       the fee.

        10

        11       Q.   There are two separate concepts I want to try to keep

        12       separate and get your evidence on separately, so that we

        13       can understand them.

        14       A.   Mmm-hmm.

        15

        16       Q.   Each is a matter that would need to be subject of a

        17       report by this inquiry.  The first deals with, on the one

        18       hand, your belief or expectation that the money that was

        19       being factored in on account of transport costs might

        20       actually be used in part or in whole to defray those

        21       transport costs or be used to provide the transport costs.

        22       That's the one concept.

        23       A.   Correct.

        24

        25       Q.   The other concept I want to address and keep separate,

        26       if we can, is that body of knowledge or suspicion that you

        27       or other personnel at AWB, or AWB itself, through its

        28       managers above you, had concerning the fact that this money

        29       was actually going to find its way to the Iraqis.

        30       A.   Correct.

        31

        32       Q.   There are two different concepts.  Do you see the

        33       difference?

        34       A.   Yes.

        35

        36       Q.   On the one hand, there's the extraction of a fee on

        37       account of transport and a belief or an expectation that

        38       some or all of that fee might actually relate to transport

        39       costs.

        40       A.   Mmm-hmm.

        41

        42       Q.   On the other hand, there's a question of, "Well,

        43       where's the money going, is the money going to the Iraqis

        44       or is the money genuinely going to a Jordanian company?" Do

        45       you see the difference?

        46       A.   Yes.

        47
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         1       Q.   So you're saying at this time at least you believe

         2       that the Iraqis wanted the money in order to apply it

         3       towards the cost of transport?

         4       A.   Transportation, yes.

         5

         6       Q.   And what they wanted were US dollars because they

         7       wanted, in effect, to assist their economy by not having to

         8       print dinars but by being able to use US dollars?

         9       A.   Correct.  That was my understanding of it.

        10

        11       Q.   So it follows, doesn't it, that when Mr Zuhair gave

        12       you this explanation about dinars and inflation, it was

        13       absolutely fundamental to his explanation that what the

        14       Iraqis wanted was the release of US dollars from the escrow

        15       account to come back to Iraqis in Iraq?

        16       A.   That the money would go into Iraq, yes.

        17

        18       Q.   And you've never had a doubt about that?

        19       A.   No, not really, no.

        20

        21       Q.   Then we come to this email to Mr Snowball, and do you

        22       see it on the screen?  We should have up AWB.5073.0129.

        23       This is your email to Mr Snowball?

        24       A.   Mmm-hmm.

        25

        26       Q.   This appears to be his response to your earlier email

        27       that we've just seen.  If we go to the second page, 0130,

        28       at about point 5 on the page, halfway down, under item 10,

        29       if you can just raise that a little on the screen, thanks.

        30       You say this:

        31

        32            Our price has to include Land transport

        33            costs of USD12 per tonne.  Why???  And how

        34            do we pay Land Transport company when all

        35            Iraqi funds frozen?????

        36

        37            The USD12.00 will be added on to CIF

        38            price - so no skin off our nose - however

        39            we need to find a way to implement the

        40            payments as Iraq a/c's frozen.  Discretion

        41            is required here.

        42

        43       Why did you use those words, "Discretion is required here",

        44       in connection with finding a way to implement the payments?

        45       A.   At that time - and this relates back to the first trip

        46       report - what had happened is Zuhair had said that the

        47       inland transport fee or the payment - this had been put
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         1       within the distribution plan and submitted to the United

         2       Nations for approval, so that's what they've advised us.

         3       We still didn't know at that time whether it was - all

         4       right, the fee sounded reasonable, but we didn't know if it

         5       had been submitted to the United Nations, was it part of

         6       the distribution plan, were the United Nations going to

         7       make some form of concession to allow this to actually

         8       happen?  But we don't want to be the one raising it - you

         9       know, waving the flag, we're the AWB raising this in front

        10       of the United Nations, because the Iraqis, say if it wasn't

        11       legitimate or it was legitimate, we could actually damage

        12       our business by doing it.  That's why we're saying, like, a

        13       bit of discretion here, don't start waving our name all

        14       over the United Nations about the inland transport payment

        15       system.  So we didn't know if it was legitimate or not

        16       legitimate.  But don't start flagging that it's us raising

        17       the issue, because if it wasn't legitimate and the UN said,

        18       "This is not going to happen", that's all good and well,

        19       but then they would say "AWB was the company that raised

        20       this", so they go back to their standard CIF contracts, but

        21       AWB wouldn't sell a tonne of wheat to Iraq because they

        22       knew it was us who actually raised the issue.

        23

        24       Q.   What about if it had not been raised with the UN?

        25       A.   Never raised it?  Well, that's what I'm saying.  If

        26       the Iraqis never raised it with the UN or put it as part of

        27       their distribution plan, we're the ones who've come out and

        28       said that the AWB - it would come out that the AWB has

        29       raised an issue with the United Nations saying that there's

        30       a distribution plan and the Iraqis are demanding a $12

        31       inland transport fee.  The United Nations would obviously,

        32       I assume, if they had no knowledge of it, would step in and

        33       stop it at that point.  Then the tender would come up and

        34       the next tender would come up and say "Russians you offer,

        35       European trade you offer, Australia we're not even inviting

        36       you to tender".

        37

        38       Q.   That would seem to carry the implication that if the

        39       Iraqis never put it in their distribution plan and never

        40       brought it to attention, and it was outside the sanctions

        41       regime, the AWB would be content to continue trading on

        42       that basis?

        43       A.   That if it was outside of the - and it hadn't been put

        44       up between the UN distribution plan?

        45

        46       Q.   Yes.

        47       A.   What we were asking him here is to see what was
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         1       happening.  I think I put in another note just, "Can you

         2       chase to see where this paper is and what the feeling of

         3       the UN committee is?"  Is that in the same email?  I'm

         4       asking him, "Just start to make some inquiries within the

         5       UN.  Don't flag that it's us doing this.  Just see what the

         6       UN committee is doing."  These are all initial discussions.

         7

         8       Q.   One way of reading this email, directed as it is to

         9       Mr Snowball, is, in effect, "Can you find out whether or

        10       not the Iraqis have put this before the UN?"

        11       A.   Yes.

        12

        13       Q.   Without indicating that it's AWB making the inquiry?

        14       A.   Yes, don't flag us as the people who are starting to,

        15       you know, put our nose in this.

        16

        17       Q.   Do you know what the result of your request to

        18       Mr Snowball was?

        19       A.   I think this at this stage would have been the last

        20       correspondence I had on this issue up until October.  I

        21       dropped back out of the loop.  I think I was brought in

        22       before Mark and I travelled in because Mark might have been

        23       coming out of London and he might have asked me to follow

        24       this up before our trip in there.  After that I basically

        25       dropped out of it I think until the October trip, which I

        26       was pushed into again.

        27

        28       MR AGIUS:   Is that a convenient time, Mr Commissioner?

        29

        30       THE COMMISSIONER:   Yes, I'll take a short adjournment.

        31

        32       SHORT ADJOURNMENT

        33

        34       THE COMMISSIONER:   I think it was on Friday that I

        35       indicated that there would be cross-examination of Mr Emons

        36       and perhaps Mr Hogan on Wednesday.  Following further

        37       consideration over the weekend, it has been decided that

        38       that will not occur.  The intention is to hear the evidence

        39       from all, or almost all, of the AWB witnesses before

        40       persons are called for cross-examination, so there is no

        41       need to respond to the request for cross-examination by

        42       midday tomorrow, because I do not anticipate that this

        43       cross-examination will occur before perhaps the middle of

        44       next week.

        45

        46       MR JUDD:   Commissioner, might I just flag an issue that I

        47       raised after the luncheon adjournment.  It concerns the
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         1       anticipated duration of hearings and the accommodation that

         2       we need, as Melbourne counsel, to deal with in any extended

         3       hearing period.  I've raised it informally with counsel

         4       assisting, but I would wish to raise it with you, sir, at a

         5       convenient time, whether after lunch or at the end of the

         6       day.

         7

         8       THE COMMISSIONER:   Thank you.  I think we might do that at

         9       the end of the day.  Yes, Mr Agius.

        10

        11       MR AGIUS:   Q.   Mr Hogan, you deal with this in your

        12       statement from paragraphs 44 onwards and, in particular,

        13       you deal with a trip to Iraq that you undertook in October

        14       with Mr Flugge and Mr Rogers, the chairman and CEO of

        15       AWB Limited respectively.  Have you seen the three

        16       contracts that had been signed in July of 1999?

        17       A.   I was aware of the contracts that were done, and I

        18       also believe I saw correspondence that Darryl Borlase was

        19       sending me a briefing paper that was going to provide a

        20       copy of that document, but I - I assume I received it, but

        21       I just can't specifically recall that that was all part of

        22       a brief that Mr Borlase would have sent me.

        23

        24       Q.   Were you aware that the AWB short-form contracts

        25       provided a clause in the following terms:

        26

        27            The cargo will be discharged free into

        28            truck to all silos within all governates of

        29            Iraq at the average rate of 3,000 metric

        30            tonnes per weather working day of

        31            24 consecutive hours.  The discharge costs

        32            will be a maximum of US$12 and shall be

        33            paid by sellers to the nominated maritime

        34            agents in Iraq.  This clause is subject to

        35            UN approval of the Iraq distribution plan.

        36

        37       A.   Yes, I was aware of that clause.

        38

        39       Q.   You deal with what occurred whilst you were in Iraq

        40       with Messrs Flugge and Rogers, and I won't take you through

        41       all of that again.  I want to bring up, however, an email

        42       that was sent to you by Mr Emons.  Could we bring up,

        43       please, AWB.5044.0241.  It's an email of 30 September 1999.

        44       It's the paragraph numbered 1, which is the second

        45       paragraph of the email, that I want to draw attention to,

        46       Mr Hogan.  This has been written against the background

        47       that the AWB had three signed contracts with the Iraqis
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         1       containing the clause that I've just read to you.  Mr Emons

         2       says to you, just prior to your trip:

         3

         4            There is the issue of the USD12 inland

         5            transport payment that we are required to

         6            make under the new contract.  Speaking with

         7            slug --

         8

         9       we understand that to be Graham Owen --

        10

        11            he suggests that the only way we can make

        12            the payment would be either hold the money

        13            in an account in Australia until sanctions

        14            etc are lifted or, we can make a payment

        15            into a Jordanian account.  Because of

        16            sanctions we can't do any of this thru an

        17            OECD country.  Alternatively we drop the

        18            USD12 from the contract.  Suggest that you

        19            discuss with Zuhair.

        20

        21       That paragraph seems to be directed to the mechanism of

        22       making the payment.

        23       A.   Correct.

        24

        25       Q.   Did you discuss that mechanism with Zuhair during the

        26       course of your meetings with him on this trip?

        27       A.   Yes, we would have discussed those issues.

        28

        29       Q.   Because you say in your statement at page 15,

        30       paragraph 50, that you were aware of the provision in the

        31       contract, however, your understanding at the time was that

        32       there was still a problem paying the fee to an agency in

        33       Iraq because UN sanctions prevented the transfer of

        34       international funds into Iraq.  What was the outcome of

        35       your discussions with Zuhair in relation to this?

        36       A.   Well, what we presented to him, there was a couple of

        37       issues, we wanted to drop the fee, which I don't think they

        38       were going to do that.  He said the president said, "No,

        39       everyone's going to pay the fee, it's not up for discussion

        40       as one of the issues."   That's where we came back, I

        41       think - where I came back with my - the brilliant idea on

        42       the email that I responded to, where I wanted to - instead

        43       of paying funds, because the mechanism was very much more

        44       about the sanctions - you wouldn't have been able to pay US

        45       dollar to Iraq, just as you would have trouble paying it to

        46       Iran or Sudan, or any of the other countries that the US

        47       had sanctions with, so one of the things was an option to



            .6/2/06 (21)               2014     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       build up equity in an account.  This was the brilliant

         2       idea, build up enough equity and then give them a vessel

         3       load of grain so that there wouldn't actually be a transfer

         4       of funds.  They rejected that and obviously because - it

         5       goes back to that point that their issue was more inflation

         6       within the country, et cetera.  I think he came back and

         7       may have said that there was - that the most workable

         8       system was coming back to this account or bank accounts

         9       within Amman.  So those issues would have all been

        10       discussed, there's issues surrounding how we make this

        11       payment and how we deal with the payment.

        12

        13       Q.   That email that is on the screen at the moment, which

        14       I've just taken you to, is exhibit 98.  We have a further

        15       email from you to Mark Emons and others, AWB.5058.0070.

        16       This is of 11 October 1999.  This is a general email

        17       dealing with the shipping program and you say at the end of

        18       it:

        19

        20            I will send a separate note on the FIT

        21            payment system.

        22

        23       A.   Mmm-hmm.

        24

        25       Q.   That was sent on the 11th.  That's already an exhibit

        26       before this inquiry.  Then I bring you to your second

        27       email, of 11 October 1999, which is exhibit 9.  Could we

        28       bring up, please, MAE.0002.0050.  This is where you report

        29       on what Zuhair had said to you.  Had Zuhair said this to

        30       you in the presence of the chairman and the CEO?

        31       A.   Yes.

        32

        33       Q.   In the course of your discussion with Zuhair, did you

        34       discuss the problem that you would have if the money was

        35       paid directly to Iraq?

        36       A.   No, I think he would have raised - I think he would

        37       have known that you couldn't pay directly to Iraq.  Zuhair

        38       would have already known that.  It's pointless raising

        39       something that he already knew.  It would have been raised

        40       that we were having issues with the most workable system

        41       for the $12 and maybe it already had been discussed about

        42       this account in Amman, that's where that might come from,

        43       that Zuhair says we'll set up an account or have something

        44       set up in Amman to do this system.

        45

        46       Q.   Did you understand, during the course of your

        47       discussions with Zuhair, that those discussions were all
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         1       predicated upon the basis that this $12 was going to be

         2       paid through some mechanism but paid to the Iraqis?

         3       A.   Yes, it was going to be paid to the Iraqis.

         4

         5       Q.   Was there any doubt about that from the discussions

         6       that you had with Zuhair?

         7       A.   No, I believe there was a transport fee, it was going

         8       to be paid to Iraq or a nominated agent or whoever they

         9       wanted - however they wanted to do it, but it was

        10       controlled by the Iraqis, it was an Iraqi fee.

        11

        12       Q.   We see the first paragraph records your idea as to how

        13       to settle the US$12 free in truck payment to the transport

        14       companies.

        15       A.   Mmm-hmm.

        16

        17       Q.   Which involved, in effect, having a contract which

        18       indicated the sale of wheat to the transport companies

        19       which would permit the transport companies to then draw

        20       funds from the escrow account --

        21       A.   Correct.

        22

        23       Q.   -- as against the sale of that wheat?

        24       A.   Correct.

        25

        26       Q.   Then to use those funds to pay to the Iraqis.

        27       A.   Yes.

        28

        29       Q.   At the rate of $12 a tonne for the wheat that the AWB

        30       had sold to the Iraqis?

        31       A.   Correct, yes.  That's a system where we were at the

        32       front end of that.

        33

        34       Q.   Did you run that idea past Zuhair?

        35       A.   Yeah.

        36

        37       Q.   In the presence of Messrs Rogers and Flugge?

        38       A.   Yes, they would have been at the meetings.

        39

        40       Q.   Was there any dissent to that proposal from Messrs

        41       Rogers and Flugge?

        42       A.   Could you explain that, sorry?

        43

        44       Q.   Did they disagree with it?

        45       A.   No, they didn't disagree with any of these issues

        46       raised in the meetings.

        47
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         1       Q.   Further down the email, where there is recorded:

         2

         3            The system that will be the most workable

         4            would be that AWB create an account in

         5            Jordan and transfer funds to this account.

         6            From this account, we would transfer to a

         7            special account (nominated by IGB) for each

         8            vessel.

         9

        10       Was that idea ventilated during the course of your

        11       discussions with Zuhair?

        12       A.   Yes, I think it would, because this was - previously

        13       this was with Mark and Graham Owen, et cetera, had been

        14       discussing in Melbourne as to a possible solution to it, so

        15       that would have been the - this may be - I don't know if it

        16       I raised it or Zuhair raised it saying, "We want to set up

        17       an account in Jordan and this is going to be the most

        18       workable system for everybody".

        19

        20       Q.   Then there's a statement in parentheses:

        21

        22            (We could probably bypass the Account in

        23            Jordan and transfer directly to the

        24            "special" nominated account - as long as

        25            the link was not apparent that the funds

        26            were going into Irq.

        27

        28       Was that your idea or was that again something that was

        29       discussed between you and Zuhair?

        30       A.   No, I think that would be my interpretation and not

        31       Zuhair's and it was just saying, you know, instead of

        32       having an account in Jordan with another special

        33       nominated - just pay an account in Jordan.  Reference to

        34       the link not apparent to the funds going into Iraq or to

        35       Iraq is no different than when we used to make freight

        36       payments to a vessel that carried grain to Iraq, a payment

        37       would be made from our US dollar account in New York or

        38       whatever.  Often if it made mention of the word "Iraq" or

        39       it mentioned that within the transfer, that actual payment

        40       would be rejected.  It would be the same for Sudan and Iran

        41       would be rejected.  We used to have - anything that had a

        42       link to that country, the actual US dollar payment system

        43       would be thrown out because of not only of just UN

        44       sanctions but American sanctions on these countries.  So

        45       you couldn't have the link itself, I think is what the

        46       specification - what I was talking about.

        47
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         1       Q.   So there could be no frank disclosure that the funds

         2       were being paid to an Iraqi --

         3       A.   To an account in Iraq or mention "Iraq" or "Grain

         4       Board Iraq".  It would have to be set up as something else.

         5       Otherwise the banking system - I think that's where Mark

         6       might have mentioned I think we used to do the Iranian

         7       stuff through European countries or something, and Mark was

         8       saying we couldn't do this payment through an OECD country,

         9       et cetera, because the system picks up on those words.

        10

        11       Q.   Your use of the word "special" in inverted commas,

        12       what was that an indication of?  Was this the account to be

        13       nominated by the Iraqis?

        14       A.   Well, yeah, that's - I see here that "AWB create an

        15       account in Jordan and transfer the funds to this" - the

        16       Iraqi account, or nominated or special account that the

        17       Iraqis set up.  That's what I'm saying, I'm saying bypass

        18       it, you don't need to set up our account in Jordan, just

        19       bypass it as long as you don't have it saying "Iraq" on

        20       your transfers.

        21

        22       Q.   You go on to say:

        23

        24            (Other option is to use Maritime agents...

        25

        26       Was that the Iraqi maritime agents?

        27       A.   As per the contracts that's been raised, maritime

        28       agents in Iraq or Iraqi or whatever.

        29

        30       Q.

        31            ...vessel owners account...

        32

        33       That was the arrangement that had been discussed with Emons

        34       and Watson?

        35       A.   Previously, yes.

        36

        37       Q.   And then:

        38

        39            ... or buy a very large suitcase).

        40

        41       I appreciate that has a comic aspect, but did you mean by

        42       that or pay in cash?

        43       A.   That has - it's very, very funny that.  When the

        44       sanctions were put in in 1991 after the Gulf War there's

        45       the stories about the famous gold truck that came across

        46       and got bogged in the snow and was given to the Reserve

        47       Bank.  Zuhair also used to run large suitcases of cash and
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         1       meet with AWB in Amman, Jordan and put it into bank

         2       accounts.  So that was the old - that's just a reference to

         3       that.  Buy a large suitcase, it's the only way you could

         4       ever do transfers of US dollars to Iraq, in those

         5       suitcases.

         6

         7       Q.   You were reflecting --

         8       A.   An old system.

         9

        10       Q.   -- upon an old system, which involved the transfer of

        11       large sums of cash?

        12       A.   Where the Iraqis would transfer to AWB large sums of

        13       cash.

        14

        15       Q.   And the transfer would take place in Jordan?

        16       A.   Yeah, Zuhair would make a trip out of - this was all

        17       prior - like early - before 1996, or something like that.

        18

        19       THE COMMISSIONER:   Q.   This was to pay the wheat, was it?

        20       A.   Yeah, for outstanding funds or something from - like

        21       the gold sale they did, I think they transferred the gold

        22       as well in the early '90s, or something, transferred it to

        23       the Commonwealth.

        24

        25       MR AGIUS:   Q.   Were you consulted about what system was

        26       adopted - for example, to make the first payment of the $12

        27       per metric tonne?

        28       A.   I wasn't consulted, and I honestly thought, when I was

        29       trying to reflect on everything that happened, that I

        30       didn't really have anything to do with it until July 2000

        31       from that point, so for the next eight months.  But I found

        32       that I did send out two offers from the Cairo office that

        33       had the maritime agent in there, the $12.  So that was

        34       written in there.  That was still in the initial contract,

        35       so that $12 was the same clause that was put in the one

        36       which was approved by the United Nations in July.  I did

        37       one offer I think for Argentinian wheat and one offer to

        38       another inquiry for Australian wheat.  That might have been

        39       in November, December of 1999, the exact same clause.

        40

        41            In October - and I couldn't recall this when I

        42       initially started reviewing all this - I received a fax

        43       from Alia, and I may have received a phone call from Alia

        44       that asked who was in charge of the Iraq account, and I

        45       referred them to Mark Emons.  They faxed that across to

        46       Mark Emons in Melbourne and I think they sent a copy to me.

        47       But they were only introducing themselves as - and
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         1       understood our sales of 900,000, but they weren't fully

         2       aware of the full mechanism of how it was working.

         3

         4       Q.   Could we bring up, please, document barcode

         5       MAE.0002.0066.  This is a fax from Alia for Transportation

         6       & General Trade to the AWB, attention Mark Emons.  It also

         7       has in handwriting:

         8

         9            Att Mr. Dominic Hogan.

        10

        11       Then "Othman al-Absi", "reference to our phone call today",

        12       and it's dated 27 October.

        13       A.   Yes.

        14

        15       Q.   Now that you've seen those documents, your

        16       recollection is that you might have spoken to Alia and told

        17       them that the person in charge of this matter back in

        18       Australia was Mark Emons; is that right?

        19       A.   Correct, to send the correspondence, and he - maybe it

        20       was time zone or something when he called me, Melbourne

        21       might have been office shut, "Send this to Mark Emons,

        22       here's his fax", and he may have just said, "Look, I'll

        23       send you a copy as well."

        24

        25       MR AGIUS:   I will tender that document in that form,

        26       Mr Commissioner.  It appears to be a double fax document.

        27       It was previously part of confidential exhibit 1C.

        28

        29       EXHIBIT #144 FAX FROM ALIA FOR TRANSPORTATION & GENERAL

        30       TRADE TO THE AUSTRALIAN WHEAT BOARD, DATED 27/10/1999,

        31       FORMERLY PART OF EXHIBIT 1C

        32

        33       THE COMMISSIONER:   I'm told a different version is also

        34       exhibit 113.

        35

        36       MR AGIUS:   I think this one has the handwriting directing

        37       it as well to Mr Hogan.

        38

        39       THE COMMISSIONER:   Yes.

        40

        41       MR AGIUS:   Q.   Can I come to what is confidential

        42       exhibit 51C, AWB.5036.0244.  This is an email from yourself

        43       to Mark Emons, with copies to Messrs Hunter, Hughes and

        44       Borlase, subject:  "Regarding CEO report, input due today",

        45       and you have provided them some material for inclusion in a

        46       CEO report.  If we go to 0246, there are four paragraphs on

        47       Iraq, but nowhere do you say anything about the mechanism
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         1       of payment.

         2       A.   No.

         3

         4       Q.   You say:

         5

         6            Whilst AWB does not have an issue with the

         7            actual clause, there is some disagreement

         8            as to when the transport company should be

         9            paid and what tonnage.

        10

        11       A.   Mmm-hmm.

        12

        13       Q.   And you set out what the practical problem was with

        14       that.  So that we keep in mind what the situation was to

        15       this point in time, there were three contracts signed in

        16       July which contained the clause that I read to you and, in

        17       substance, that was a clause that provided for the seller

        18       to pay the maritime agents a discharge cost up to a maximum

        19       of US$12.  There was one further contract in October which

        20       contained that clause.

        21       A.   Mmm-hmm.

        22

        23       Q.   And there was no other contract after that which

        24       contained that clause, although all the contracts after

        25       that refer to free in truck to all governates or all

        26       governorates in Iraq, without the sum being specified --

        27       A.   Without the rate, mmm.

        28

        29       Q.   -- or without there being any specification as to who

        30       was to make the payment and whether the payment was to be

        31       made to maritime agents or to anybody at all.  Is there any

        32       reason why, when you formulated this for inclusion in the

        33       CEO report, there was no reference to the mechanism of the

        34       payment?

        35       A.   This is, what, three weeks after my trip to Baghdad?

        36

        37       Q.   Yes.

        38       A.   I don't know.  Maybe it had been - I can't recall.

        39       Maybe it had been resolved or I knew the issue had been

        40       discussed, the clause was already in.  But the mechanism I

        41       hadn't, I suppose, taken any further part from that point,

        42       from October, into this - into how the mechanism was going

        43       to be done.  So after the meetings with Zuhair this was the

        44       most workable system and left it at that.  This is written

        45       from me not to go to the CEO, this is written from me to go

        46       to the regional manager as an account of my issues - like

        47       what's happening in the markets.  They then go through it
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         1       and then submit it to I think Nigel Officer, and then Nigel

         2       will submit it to the CEO.  So what I write in here is not

         3       the CEO report, this is my comments.

         4

         5       Q.   You were not charged with the responsibility of

         6       effecting a mechanism for the transfer of this money to

         7       Iraq?

         8       A.   No.

         9

        10       Q.   That was something you understood to being done by

        11       Mr Emons and by chartering?

        12       A.   Well, after the October trip, that was, you know -

        13       apart from putting out some offers, I dropped out of the

        14       loop again.  Mr Agius, could I just probably even expand on

        15       that?  The October trip that was with Murray Rogers and the

        16       chairman, I wasn't even the designated account manager to

        17       go on that trip.  I was a last-minute inclusion to go on

        18       there due to a personal thing that happened with Mark Emons

        19       when his mother passed away.

        20

        21       Q.   The next matter in the chronology I want to bring you

        22       to a further email from you, this time to Messrs Conway and

        23       Hutchison, copied to Messrs Emons, Watson, Hunter and

        24       Hughes, AWB.5069.0069.  You had been requested to discuss

        25       the possible supply of Australian wheat with a Tunisian

        26       company or companies, and in the course of discussing that

        27       matter in this email, you say about two-thirds of the way

        28       down:

        29

        30            We will quote FIT --

        31

        32       which is free in truck --

        33

        34            all governates Iraq = USD 12.00 onto the

        35            price.  This will also cost around 30 days

        36            @ 0.07 = 7 cents per tonne, but above costs

        37            should cover.

        38

        39       That was your reference to factoring in a component to the

        40       price to cover the fact that the $12 per tonne was paid, at

        41       least in part, in advance of discharge of the ship?

        42       A.   Yes, and by the time we got receipt from the United

        43       Nations it was something like 80 days.

        44

        45       Q.   You go on on this point at the bottom of the page:

        46

        47            I have not included when the FIT payment is
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         1            to be made and what --

         2

         3       And you have a percentage sign there --

         4

         5            ...we are still in discussion with IGB

         6            regarding this issue.  But whatever, it

         7            looks like we will need to pay x tonnes

         8            (80-90% @ USD 12.00) before vessel

         9            commences discharge.  We will probably

        10            leave this clause as is under shipping

        11            section until resolved with the IGB.

        12

        13       May we take it that even at this stage you were involved in

        14       discussions with the IGB concerning whether part of the $12

        15       per tonne charge might be paid in advance and part retained

        16       to be paid at a later time after the AWB had received funds

        17       from the escrow account?

        18       A.   I don't really recall being part of the actual

        19       discussions with Zuhair or - on how that was resolved, and

        20       it was part of the issue that was raised in October I think

        21       about the prepayment and post payment, and maybe I've been

        22       advised that it just hadn't been resolved yet as to what

        23       amount was going to be prepaid or post paid.

        24

        25       Q.   So if you were not involved in the discussions, at

        26       least it was something that you'd been informed of and that

        27       discussions to that effect were going on?

        28       A.   Were still proceeding.

        29

        30       Q.   Just for completeness, we'll just go to the next page.

        31       It might help you put this email in context, 0070.  That is

        32       the end of your email.

        33       A.   Mmm-hmm.

        34

        35       MR AGIUS:   Commissioner, I tender that two-page email,

        36       AWB.5069.0069.  I see that it does refer to some contract

        37       terms, but this relates to 1999 and I wonder whether they

        38       are still commercially sensitive.

        39

        40       MR JUDD:   Can we respond shortly on that, Commissioner?

        41

        42       THE COMMISSIONER:   Yes.  I'll mark it as a public exhibit.

        43

        44       EXHIBIT #145 TWO-PAGE EMAIL FROM MR HOGAN TO MESSRS CONWAY

        45       AND HUTCHISON, COPIED TO OTHERS, BARCODED

        46       AWB.5069.0069-0070

        47
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         1       THE COMMISSIONER:   There will be no publication of it

         2       until further order.

         3

         4       MR AGIUS:   Could we bring up, please, AWB.0136.0592.

         5       These are on the one page what appear to be two telexes

         6       from the Grain Board of Iraq chasing inland transport

         7       charges and requesting details regarding transfer of the

         8       inland transfer charges.  I tender that page.

         9

        10       EXHIBIT #146 PAGE CONTAINING TWO TELEXES FROM GRAIN

        11       BOARD OF IRAQ CHASING INLAND TRANSPORT CHARGES,

        12       BARCODED AWB.0136.0592

        13

        14       MR AGIUS:   I want to come now to the Iraqi brief, dated

        15       June 2000.

        16

        17       Q.   In your statement at page 22 you refer to the July

        18       2000 trip to Iraq with Michael Watson, then general

        19       manager, chartering, and others, and you've set out the

        20       circumstances of that, in the course of which you refer at

        21       paragraph 78 to an Iraqi brief dated June 2000, a

        22       preparation by Mr Borlase, at a time when you were still in

        23       Cairo.  Could we bring up, please, AWB.5033.0325.  This is

        24       the Iraq brief of which you were speaking, Mr Hogan?

        25       A.   Yes, this brief would have been provided to me before

        26       I went into Baghdad.

        27

        28       Q.   If we go to 0330, it refers in the last dot point:

        29

        30            Mechanism of payment for trucking fee.  In

        31            existing contracts the fee is $15.00 per

        32            tonne.  IGB have indicated the fee will be

        33            reduced to $14.00 for future business.

        34            Current mechanism of payment is via

        35            transport company/s in Jordan.

        36

        37       Had you had discussions up to that point in time concerning

        38       the matter that's raised in that dot point, the possibility

        39       of an indication from the IGB that the trucking fee or the

        40       inland transport fee might be reduced to $14?

        41       A.   No, that would have been - if they would have - if

        42       they were requesting that we come in - they were requesting

        43       that we did come in and negotiate on this, because there

        44       was a lot of prediscussions in Melbourne before I went in

        45       there on this.  They probably put through a tender with the

        46       $14 amount on there, or advised AWB prior to going in that

        47       the transport fee would be $14 per tonne.  But that would
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         1       have been done directly from Grain Board of Iraq with

         2       Melbourne.

         3

         4       Q.   That document is already an exhibit before the

         5       Commission.  Can we come now to your trip report.  Could we

         6       bring up AWB.5005.0005, which also exists as AWB.5004.0331.

         7       This is the trip report that you refer to in paragraph 80

         8       of your statement?

         9       A.   Yes.

        10

        11       Q.   In it, on page 0008, or 0334, as the case may be, you

        12       refer to the signing of a one million tonne contract on

        13       16 July, with a trucking fee built into the eventual price

        14       of US$14?

        15       A.   Correct.

        16

        17       Q.   So it would seem as though the IGB, in negotiations

        18       with you, in fact reduced the trucking fee by $1 for that

        19       million tonne contract?

        20       A.   Yeah, as would have been advised before I went in to

        21       Baghdad, I would have known exactly what the trucking fee

        22       was, because once you get across the border from Jordan

        23       into Baghdad, it becomes a little bit more difficult to

        24       negotiate changes in terms.  You could still do it, but we

        25       tried not to negotiate price issues.  So we would have

        26       known that 14 was factored in and we would have - finance

        27       and shrink and all these other costs would have been

        28       factored in already.

        29

        30       Q.   If we go to 0011, under the action list, dot point

        31       numbered 4:

        32

        33            T.Snowball - Check on the issuance of UN

        34            certificate for Bobcats and Vegans.

        35

        36       There was a request by the IGB for assistance with

        37       discharge, was there not?

        38       A.   Yeah.  One of the major issues with the Iraqi market

        39       was the demurrage cost associated, and we factor in $2 -

        40       $2m-odd, $3m I think we factored into that - sorry, $1m on

        41       that contract alone, so US$2.5m a year.  We were going to

        42       provide them bobcats and Vegan machines so they can

        43       actually discharge the vessels a lot quicker, so reduce our

        44       costs.

        45

        46       Q.   The point being here that the AWB was proposing to go

        47       openly to the UN to get permission to provide directly to
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         1       the Iraqis the bobcats and the other equipment required to

         2       assist in the discharge?

         3       A.   Yeah, we would get a permission to export any

         4       product - like that product, if it was wheat or bunker

         5       equipment or we'd put some laboratory equipment in there.

         6       We'd always list it and get a UN approval for that.

         7

         8       Q.   As opposed to the position that was taken in relation

         9       to the $14 a tonne trucking fee, which in this contract was

        10       not disclosed to the UN; is that right?

        11       A.   No, on these contracts it was - there was no

        12       disclosure, it just said "Free in truck all governates" or

        13       "governorates of Iraq", with no amount listed.

        14

        15       MR AGIUS:   Mr Commissioner, I tender that Iraqi trip

        16       report July 11 to July 16.  It should be marked as a

        17       confidential exhibit, save for those portions which I've

        18       read onto the transcript, and it can be found at

        19       AWB.5005.0005 through to 0012 and also at AWB.5004 0331 and

        20       following.

        21

        22       EXHIBIT #110C IRAQI TRIP REPORT, JULY 11 TO JULY 16,

        23       BARCODED AWB.5005.0005-0012 AND ALSO AWB.5004.0331-0338

        24

        25       THE COMMISSIONER:   That is confidential save for the

        26       portions which have been read onto the public transcript.

        27

        28       MR AGIUS:   Q.   Can I bring you to AWB.0141.0540.  This is

        29       an email from Mr Stott to Mr Snowball, Mr Lister, yourself

        30       and others, dated 31 July 2000 and timed at 8.37.  You may

        31       not have read that recently, Mr Hogan.  Can I ask you to

        32       read it to yourself and then there are one or two questions

        33       I want to ask you about it.

        34       A.   Mmm-hmm.  I've read that.

        35

        36       Q.   The first thing I want to ask you:  you see that the

        37       subject is "Re:  Canada"?

        38       A.   I do, yes.

        39

        40       Q.   When I read the balance of the email, there's nothing

        41       that seems to me to be obviously relating to Canada.

        42       A.   No.

        43

        44       Q.   Is there anything there that relates to Canada as far

        45       as you can see, given your state of knowledge at the time

        46       and given what you know now?

        47       A.   More probably given what I've learnt later, because I
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         1       was still in Egypt at that time.  I think Bill Spafford is

         2       from the Canadian Wheat Board, and Charles would often

         3       contact him to find out what competition was doing,

         4       particularly we were competing with the Canadians, I think

         5       it would have been about maybe Iran and what they were

         6       doing with their crop size and what was happening with

         7       their exports to Iran.  That's just made mention of "I'll

         8       give Bill Spafford a call", "plan to give him a call later

         9       this week".  That's another reference to maybe Tim sending

        10       some information on Canada or the Canada crop size or what

        11       they were doing with their marketing.

        12

        13       Q.   That "Bill" was Bill Spafford, S-P-A-F-F-O-R-D?

        14       A.   I think that's the name, I think.

        15

        16       Q.   At the second dot point Mr Stott records the

        17       following:

        18

        19            Iraq does not guarantee discharge rates at

        20            UMM Qasr, nor do they pay

        21            demurrage/dispatch at discharge port.  The

        22            argument is that it is a US$ transaction

        23            which is not allowed by the UN.

        24

        25       The payment of the inland transport fee or trucking fee was

        26       a US dollar transaction?

        27       A.   Mmm-hmm.

        28

        29       Q.   It, similarly, was not allowed by the UN - that is, it

        30       was not within the UN sanctions.  How is it that the AWB

        31       agreed to make that payment in circumstances where Iraq was

        32       able to rely upon the UN sanctions to avoid having to make

        33       a payment on account of demurrage/dispatch?

        34       A.   My state of mind at this time, in July, is that the

        35       inland transport fee, the $12 or $14, was part of the

        36       distribution plan and that the UN had agreed that this here

        37       could in fact take effect.  That was my state of mind at

        38       this time.  Demurrage/dispatch was another one that, from

        39       my reading of this, was a transaction that hadn't been

        40       allowed by the UN and I think subsequent to this in our

        41       meetings in October, we kept going back to the UN and went

        42       through DFAT to chase down about demurrage/dispatch being

        43       an allowable payment, that we could do something with

        44       demurrage/dispatch as well.  So that was my understanding

        45       at the time.  It was part of the distribution plan.

        46

        47       Q.   Had you ever seen any reference in the distribution
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         1       plan which would permit the payment of USdollars to Iraqis

         2       on account of the distribution of wheat by the AWB?

         3       A.   I never, up until this time, apart from the contracts

         4       that were submitted and approved by the UN with the $12

         5       in - I never received, after the June and October

         6       discussions, I never received confirmation that it was part

         7       of the distribution plan; I never received advice that it

         8       wasn't part of the distribution plan.  My understanding,

         9       just taking it on, is that the contracts were going

        10       through, payments were being made, it was approved, the

        11       first contract had that $12 in there, that this mechanism

        12       was in fact going as they said.

        13

        14       Q.   Do you know whether or not Mr Snowball had received

        15       any documentation confirming that the payment of a US

        16       dollar amount to the Iraqis was approved under the UN

        17       distribution plan?

        18       A.   No.  My only dealing I think was that June email after

        19       the trip advising Tim to check out and find out about the

        20       distribution plan being submitted to the United Nations and

        21       what the feeling at that time was, to see what was

        22       happening with it.

        23

        24       MR AGIUS:   Mr Commissioner, I tender that email.  It's

        25       AWB.0141.0540.

        26

        27       EXHIBIT #147 EMAIL FROM MR STOTT TO MR SNOWBALL, MR LISTER,

        28       MR HOGAN AND OTHERS, DATED 31/7/2000, AT 8.37,

        29       BARCODED AWB.0141.0540

        30

        31       MR AGIUS:   Q.   While we're on the topic of things

        32       Canadian, Mr Hogan, were you aware as at early 2000 that a

        33       complaint had been made concerning the way in which the AWB

        34       was doing business with Iraq, specifically raising the

        35       question as to whether or not any side payment was being

        36       made to Iraq?

        37       A.   I was aware that the Canadians - I think I became more

        38       aware of that probably later in the year, some questions

        39       were asked, and we went back and found the Canadians had

        40       made a complaint, something - I didn't find out what the

        41       final outcome of that complaint was apart from the fact

        42       that the Canadians were shipping product to Iraq and

        43       continued to ship product to Iraq.  So I didn't see any

        44       outcome of it.  I'd just make an assumption that the

        45       Canadians raised an issue at one time.  We saw, in our July

        46       trip of 2000, the Canadians had just been in prior to AWB,

        47       some of their vessels had been rejected.  Their delegation
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         1       had an accident on the way to Umm Qasr.  There was issues

         2       raised with the Minister of Trade from Canada about it.

         3       But following that I think we were advised the Canadians

         4       had resolved their issues with the Iraqis and then there

         5       was Canadian wheat I think reshipped back to Iraq.  Every

         6       country was shipping under the same terms and conditions.

         7

         8       Q.   What did you learn, if anything, of the terms of the

         9       Canadian complaint?

        10       A.   I didn't understand - I understand that I think the

        11       Canadians, or my recollection would be that the Canadians

        12       complained I think about - I think it was, you know, about

        13       the inland transport fee.  I think that's what the

        14       complaint was about.

        15

        16       Q.   What was the source of that information?  Where did

        17       you learn that?

        18       A.   I think this may have been more towards the middle of

        19       the year more so than when they actually made the

        20       complaint, maybe when I came back to Australia.

        21

        22       Q.   So you learnt about it after the event?

        23       A.   Yes, I think so, when we were looking back to just

        24       chase down some things, probably on the UN distribution

        25       plan, see what was on the files maybe or checking to see

        26       what was happening.

        27

        28       Q.   From whom did you learn that such a complaint had been

        29       made?

        30       A.   I can't recall if it was just on - whether we checked

        31       with Tim Snowball or it was someone on the desk had told

        32       me, Darryl Borlase.  I'm not sure.  I can't recall exactly

        33       how I found about the Canadian - or it may have come from

        34       the trade, from Tradigrain or people that we kept in touch

        35       with.

        36

        37       Q.   Could we bring up, please, on this topic of Canada

        38       AWB.5073.0292.  I wonder if you could take a moment to read

        39       through that, Mr Hogan.  It's an email from yourself to

        40       Mr Stott, copied to Mr Snowball, of 2 August 2000.

        41       A.   Yes.

        42

        43       Q.   In particular, the second-last paragraph.

        44       A.   Yes, that's on the trade, yes.

        45

        46       Q.   Is that the reference that you were making earlier?

        47       A.   Yes.
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         1

         2       Q.   You'd spoken to somebody.  Who was that?

         3       A.   Peter Grady from Tradigrain, the international grain

         4       trading company that was based in Geneva.

         5

         6       Q.   And he had advised you he believed that the Canadians

         7       had resolved their differences with Iraq.

         8       A.   Mmm-hmm.

         9

        10       Q.   "This is what I was advised in Iraq", so it seems

        11       you'd also been told that by the Iraqis; is that right?

        12       A.   Yeah, because we would have spoken in Iraq about it

        13       because their vessels had just been rejected prior to ours,

        14       and they, as I said - I can recall that issue because a

        15       Canadian delegation, their car overturned on the way to Umm

        16       Qasr and the Canadian Minister of Trade made an accusation

        17       that the accident was suspicious and basically accused the

        18       Iraqis of planning something against the Canadians and

        19       withdrew it the next day.  So it was an issue when we were

        20       in there.

        21

        22       MR AGIUS:   I tender that email, Mr Commissioner,

        23       AWB.5073.0292.

        24

        25       EXHIBIT #148 EMAIL FROM MR HOGAN TO MR STOTT, COPIED TO

        26       MR SNOWBALL, DATED 2/8/2000, BARCODED AWB.5073.0292

        27

        28       MR AGIUS:   Q.  You have mentioned in the course of your

        29       earlier evidence problems that the AWB felt that there were

        30       with the contract terms; in particular, contract terms

        31       which required a determination of weight and quality to be

        32       final at the discharge point, as opposed to at the load

        33       point.

        34       A.   Mmm-hmm.

        35

        36       Q.   And this was a significant departure from what had

        37       been the practice in relation to contracts of wheat sold to

        38       Iraq and, indeed, all other contracts of wheat that the AWB

        39       had previously entered; is that right?

        40       A.   Yes, correct.

        41

        42       Q.   Can I bring you to a fax that you sent to Mr Bowker at

        43       the Department of Foreign Affairs and Trade on 7 August

        44       2000.  Could we bring up, please, AWB.0106.0092.  In this

        45       fax you raise some matters referred to as "Iraq contract

        46       issues".

        47       A.   Mmm-hmm.
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         1

         2       Q.   I wonder if you would read the first page of that and,

         3       when you get to the bottom, we can turn the page for you.

         4       A.   Yes.

         5

         6       Q.   That's a fax that you did send off to Mr Bowker at the

         7       Department of Foreign Affairs and Trade?

         8       A.   I believe I did, yes.

         9

        10       MR AGIUS:   I tender that, Mr Commissioner, AWB.0106.0092

        11       and 0093.

        12

        13       EXHIBIT #149 FAX SENT BY MR HOGAN TO MR BOWKER AT THE

        14       DEPARTMENT OF FOREIGN AFFAIRS AND TRADE, DATED 7/8/2000,

        15       BARCODED AWB.0106.0092-0093

        16

        17       MR AGIUS:   Q.   Mr Hogan, we don't see any mention in that

        18       fax of any issue concerning the payment of a trucking fee,

        19       or the mechanism of payment of a trucking fee - you'd agree

        20       with that?

        21       A.   I agree with that, yes.

        22

        23       Q.   Why wasn't that matter raised with the Department of

        24       Foreign Affairs at that time?

        25       A.   Because I don't think it was - it wasn't an issue of

        26       costs or commercial terms.  By that time it was being paid

        27       through a Jordanian transport company.  There was no issue

        28       with the mechanism.  There was always - at that stage there

        29       was some dispute about paying or pre-paying, post-paying,

        30       which I think we ended up resolving or changing in other

        31       contracts.  But it wasn't - these terms here, apart from

        32       the last one of just submitting one contract, all refer to

        33       reducing costs, I think, of the contract.

        34

        35       Q.   You said, "it wasn't an issue of costs or commercial

        36       terms.  By that time it was being paid through a Jordanian

        37       transport company.  There was no issue with the mechanism".

        38       When you say "There was no issue with the mechanism", are

        39       you saying no issue as between you and the Iraqis, that is

        40       the AWB and the Iraqis?

        41       A.   Yes, correct, and the belief that it was at that stage

        42       part of the UN - it was part of the distribution plan.  So

        43       at that stage there didn't seem to be - there was no issue

        44       with that payment of the inland transport fee.  And even

        45       though it was going to Iraq, it was definitely going to

        46       Iraq or through their nominated agents, it was my belief up

        47       until this point here that it was a valid fee payable to
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         1       the Iraqis, or to their nominated agency.

         2

         3       Q.   Let me just make this clear.  You say in the first

         4       paragraph:

         5

         6            It was a pleasure to make your acquaintance

         7            this afternoon.  Hopefully in the near

         8            future we will have the opportunity to meet

         9            in person.

        10

        11       A.   Mmm-hmm.

        12

        13       Q.   May we take it, then, that you'd not met with

        14       Mr Bowker?

        15       A.   No, it was a telephone call.

        16

        17       Q.   You'd just discussed this matter on the telephone?

        18       A.   I would have discussed it with him on the phone.

        19       These issues were discussed internally and probably even

        20       part of the action list of the July trip, because this is

        21       7 August, so I would have just arrived maybe back in

        22       Australia.  I think I got back on about 6 August.  So we

        23       would have discussed these - I think it goes back to the

        24       email that Charles raised with Tim Snowball about

        25       non-commercial terms of contracts.

        26

        27       Q.   Yes.

        28       A.   That he was saying demurrage, some of the issues,

        29       payment delays and all these.  So it would have been raised

        30       with me as well that we need to get on to DFAT now and see

        31       if we can start changing terms in the Iraqi contracts to

        32       make them more commercial and reduce our risk to cost.

        33

        34       Q.   In the course of your discussions you learnt that Jill

        35       Coutney, C-O-U-T-N-E-Y, was dealing with the Iraq

        36       contracts?

        37       A.   Yes.  Possibly.  Yes. We dealt with a number of people

        38       from Cudihy to Jill - who was that, Jill Courtney?  We

        39       dealt with a number of people from DFAT --

        40

        41       Q.   Could we bring up AWB.0069.0060.  It seems that under

        42       the cover of this fax you forwarded three contracts which

        43       had been signed at Iraq with a request that DFAT submit the

        44       contracts to the United Nations for approval.

        45       A.   Mmm-hmm.

        46

        47       MR AGIUS:   I tender that single page.
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         1

         2       THE COMMISSIONER:   Exhibit 150.

         3

         4       EXHIBIT #150 FAX COVER SHEET, FORWARDING THREE CONTRACTS

         5       SIGNED AT IRAQ FOR UN APPROVAL, BARCODED AWB.0069.0060

         6

         7       MR AGIUS:   Q.   Mr Hogan, you will agree that the contract

         8       documents that you forwarded to DFAT at that time did not

         9       themselves disclose that there was any specific amount

        10       payable by the AWB on account of inland trucking.

        11       A.   No, I now - I know that those contracts did not have

        12       an inland transport fee or any disclosure or anything, any

        13       price to DFAT or the United Nations, apart from the full

        14       contract price.

        15

        16       Q.   If we go to AWB.0069.0061, this is another fax to

        17       Ms Coutney on the same day correcting the earlier fax; do

        18       you agree with that?  Have you seen that, Mr Hogan?

        19       A.   Yes, that's the same.  I just made a correction to it.

        20

        21       MR AGIUS:   I tender that, Mr Commissioner.

        22

        23       EXHIBIT #151 FAX TO MS COUTNEY AT DFAT, CORRECTING EARLIER

        24       FAX, BARCODED AWB.0069.0061

        25

        26       MR AGIUS:   Q.   Then we have a reply from Jill Courtney,

        27       now spelt C-O-U-R-T-N-E-Y, enclosing an internal minute

        28       from DFAT dealing with the issues that you have raised in

        29       your fax to Mr Bowker.  Could we bring up, please,

        30       AWB.0106.0099:  so that's a fax that you received from

        31       Ms Courtney enclosing the minute reflecting the advice that

        32       had been provided by the legal branch; is that right?

        33       A.   Yes.

        34

        35       MR AGIUS:   Mr Commissioner, I tender AWB.0106.0099 through

        36       to 0103.

        37

        38       EXHIBIT #152 REPLY FROM MS COURTNEY ENCLOSING INTERNAL

        39       MINUTE FROM DFAT, BARCODED AWB.0106.0099-0103

        40

        41       MR AGIUS:   Q.   On the first page, 0099, in the top

        42       right-hand corner there's handwriting to this effect:

        43

        44            Dom, we need to set up a phone hookup.

        45            Charles.

        46

        47       And the date 31/8.
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         1       A.   Mmm-hmm.

         2

         3       Q.   I take it that was Charles Stott?

         4       A.   Correct.

         5

         6       Q.   Did you have the phone hookup?

         7       A.   Yes.  I'm sure we did.  I'm sure we had it with

         8       either - another phone hookup later with - I can't think,

         9       with Jill.  There was someone else from their legal - from

        10       DFAT's legal who I think may have been on the hookup.

        11

        12       Q.   So the phone hookup was not just between you and

        13       Mr Stott, but it involved personnel from DFAT?

        14       A.   Oh, yes, Charles is in the same office.  I was back in

        15       Australia then.

        16

        17       Q.   I'm just clarifying this.

        18       A.   Charles just sat next to me.  Yes, that was a hookup

        19       with DFAT.

        20

        21       Q.   To the best of your recollection, who did you speak

        22       with during the course of this hookup with DFAT?  Did it

        23       include Ms Courtney?

        24       A.   I think maybe Jill was in the hookup, but I seem to

        25       recall it either made reference to their legal advice or

        26       one of their legal people was part of the hookup, and maybe

        27       with Mr Bowker.  It's hard to recollect exactly, but I

        28       think there was someone there talking about the legal

        29       issues regarding this demurrage/dispatch account.

        30

        31       Q.   What we know from the documents that have just been

        32       tendered is that Gabrielle Simm from the legal branch had

        33       provided the minute recording the advice to Mr Bowker at

        34       the Middle East section and that Ms Courtney had forwarded

        35       the minute to you, so in Ms Courtney's fax, she says:

        36

        37            Please give me or Gabrielle Simm a call if

        38            you have any queries.  I hope this is of

        39            some assistance.

        40

        41       And in Ms Simm's advice to Mr Bowker Ms Simm had said:

        42

        43            Please do not hesitate to contact me to

        44            discuss the above advice.

        45

        46       Does that help you to recall who were parties to the

        47       hookup?



            .6/2/06 (21)               2034     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       A.   That's why I seem to recall it was - so Gabrielle Simm

         2       may have been part of the hookup with Mr Bowker and

         3       probably Jill Courtney was part of it.

         4

         5       Q.   Now, to the best of your recollection, during the

         6       course of that hookup was there anything said at all about

         7       the payment of a trucking fee, payments to Alia or payments

         8       of the trucking fee to Iraq?

         9       A.   None whatsoever.

        10

        11       Q.   Any reference to the payment of inland transportation

        12       fees?

        13       A.   No, because they weren't the issues we wanted to

        14       discuss.

        15

        16       Q.   In the minute that Ms Simm provided to Mr Bowker there

        17       is a reference to this at paragraph 7, not in relation to

        18       trucking fees but in a - I'll refer it to you.  It reads as

        19       follows:

        20

        21            In 1995 SCR 986, the oil-for-food

        22            resolution, established a scheme whereby

        23            Iraq could, subject to certain conditions,

        24            export oil, payment for which would be paid

        25            into the escrow account.  Funds deposited

        26            in the escrow account could then be used

        27            for a number of listed purposes, including

        28            for payment of foodstuffs exported to Iraq.

        29            SCR 986 in OP1 authorises States,

        30            notwithstanding OP3 and OP4 of SCR 661 and

        31            subsequent relevant resolutions, to permit

        32            the import of petroleum and petroleum

        33            products originating in Iraq, including

        34            financial and other essential transactions,

        35            directly relating thereto sufficient to

        36            produce a certain sum, subject to approval

        37            by the 661 sanctions committee after

        38            submission of an application by the state

        39            concerned, endorsed by the Government of

        40            Iraq, for each proposed purchase of Iraqi

        41            petroleum and petroleum products, including

        42            details of the purchase price at fair

        43            market value.

        44

        45       And over the page there is a reference to other aspects of

        46       the sanctions and the resolutions, Security Council

        47       Resolutions of 986 and 661.  Did you read through that?
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         1       A.   If it was attached to this, I would have probably

         2       attempted to read through that, just as you were reading it

         3       then, Mr Agius, I have trouble actually understanding it.

         4       I would have read through it if there was anything relevant

         5       in there.  I think that's why I think we probably organised

         6       a phone hookup to understand exactly what they were saying.

         7

         8       Q.   To have this explained to you?

         9       A.   I think so.

        10

        11       MR AGIUS:   Is that a convenient time, Mr Commissioner?

        12

        13       THE COMMISSIONER:   Yes.  I'll adjourn until 2 o'clock.

        14

        15       LUNCHEON ADJOURNMENT

        16

        17
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        29

        30

        31

        32

        33

        34

        35

        36

        37

        38

        39

        40

        41

        42

        43

        44

        45

        46

        47



            .6/2/06 (21)               2036     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1

         2       UPON RESUMPTION:

         3

         4       THE COMMISSIONER:   Mr Bathurst, do you have an

         5       application?

         6

         7       MR BATHURST:   Yes, Mr Commissioner.  I seek leave to

         8       appear with my learned friend Mr Hmelnitsky for BHP

         9       Billiton Limited and its associated companies.  We seek

        10       that leave in light of the statement that you made on

        11       Friday last, I think it was, Mr Commissioner, in

        12       anticipation of the possibility that your terms of

        13       reference would be extended.  In one sense, it may be

        14       thought that the application was premature, but it seemed

        15       to us convenient to make it now so that if we are joined

        16       there will be no application to recall people or other

        17       disruption to the proceedings.

        18

        19            Can I say this:  we have had the opportunity to read

        20       the terms on which you have given other parties leave to

        21       appear and we are content to abide by those terms.

        22

        23       THE COMMISSIONER:   Very well.  Yes, I think you do have a

        24       sufficient interest, even before the terms are widened, if

        25       they are to be widened.  The leave is granted on the usual

        26       terms.

        27

        28       MR BATHURST:   May I raise one matter which has caused us

        29       some concern.  There was some publicity on the front

        30       page of some weekend press concerning the announcement.

        31       Could I show you the announcement which appeared on the

        32       front page of the Weekend Australian.  I simply direct your

        33       attention to the headline and the first paragraph of the

        34       article.  It seemed to us that there was not the slightest

        35       basis for any suggestion of that nature to be gleaned from

        36       anything so far that has occurred at this inquiry, but,

        37       more particularly, from the remarks that you made on Friday

        38       of last week.  I only raise the matter that reporting of

        39       that nature can have a severe effect on corporations such

        40       as my client.

        41

        42       THE COMMISSIONER:   Yes.  I have an, as I think I have made

        43       clear several times, inviolate practice of not commenting

        44       on matters of the press.  I note what you say.

        45

        46       MR CONDON:   May I attend to two housekeeping matters?

        47       I refer to exhibit 109C.  I have caused to be removed from
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         1       that exhibit information of a confidential nature, which

         2       suits Mr Judd's client's interests as well, and we have

         3       left in the matters which were the subject of examination.

         4       Could I tender the edited version of exhibit 109C.

         5

         6       THE COMMISSIONER:   I will mark that as a public exhibit.

         7

         8       EXHIBIT #153 DOCUMENT ENTITLED "BRIEF NOTE FOR CHARLES

         9       STOTT", MARKED "A" AND "B", FORMERLY EXHIBIT 109C

        10

        11       MR CONDON:  Could I indicate, if it is convenient, the next

        12       few witnesses who we propose to call after Mr Hogan.  They

        13       are, hopefully in this order, Mr Stott, Mr Whitwell and

        14       Ms Scales.

        15

        16       THE COMMISSIONER:   Thank you.  Yes, Mr Agius?

        17

        18       MR AGIUS:   Q.   Mr Hogan, you wrote again to the

        19       Department of Foreign Affairs and Trade.  Could we bring

        20       up, please, AWB.0069.0062  on 13 September 2000.  That's

        21       the fax which you wrote, is it not?

        22       A.   Yes.

        23

        24       Q.   You attached a number of calculations and schedules?

        25       A.   Yes.

        26

        27       Q.   Is that right?

        28       A.   Yes.

        29

        30       MR AGIUS:   Mr Commissioner, I tender the fax to DFAT -

        31       that is, to Ms Courtney at DFAT - of 13 September 2000 as a

        32       public exhibit - it is barcoded AWB.0069.0062 and 0063 -

        33       and the schedules, which run from 0064 through to 0067, as

        34       a confidential exhibit.

        35

        36       THE COMMISSIONER:   Yes.

        37

        38       EXHIBIT #154 DOCUMENTS BARCODED AWB.0069.0062-0063

        39

        40       EXHIBIT #111C SCHEDULES ATTACHED TO EXHIBIT 154

        41

        42       MR AGIUS:   Q.   Again, that fax was not on the topic of

        43       trucking fees or inland transportation fees; nor, indeed,

        44       did it have anything to do with the mechanism for payment

        45       of either of those fees - do you agree with me?

        46       A.   I agree, from what I can see on the screen.  That's

        47       the extent.  Yes.  I agree.
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         1

         2       Q.   You have said in your statement at paragraph 69 that

         3       Mr Stott had promoted you to the position of regional

         4       manager of the Middle East in August 2000, and you go on to

         5       say:

         6

         7            This was similar to the position Mark Emons

         8            had held, but owing to restructuring it was

         9            one level less from the top.

        10

        11       I think, as I understand it, there was something you wanted

        12       to say about that paragraph?

        13       A.   Yes.  That paragraph - the wording may be incorrect

        14       there.  It was one level further from the top.  So it was -

        15       originally the regional manager position for, say,

        16       Mark Emons, was the Middle East, Africa and Europe.  He

        17       reported to the general manager, national sales and

        18       marketing, Nigel Officer, who was on the executive.  Nigel

        19       reported to the CEO.  Under the new structure, I only had

        20       Middle East, no Africa and Europe.  I reported to the

        21       general manager, national sales and marketing, who reported

        22       to a member of the executive leader group, who reported to

        23       the CEO.

        24

        25       Q.   You reported to Mr Stott?

        26       A.   Correct.

        27

        28       Q.   Who reported to Mr Goodacre?

        29       A.   Correct.

        30

        31       Q.   Who reported to the CEO?

        32       A.   Correct.

        33

        34       Q.   In October did you and Mr Stott and Mr Borlase travel

        35       to Iraq, amongst other places?

        36       A.   Mr Stott and myself travelled to Iraq; Darryl Borlase

        37       did not come with us to Baghdad.

        38

        39       Q.   Could we bring up AWB.5004.0168.  This is an itinerary

        40       which has been provided.  Insofar as it relates to Iraq,

        41       I think we need to go to page 0169.  Under the heading

        42       "Stott & Hogan", there is a reference at Friday,

        43       13 October, "Depart for Baghdad" and then "arrive Baghdad",

        44       then a meeting with the Grain Board of Iraq, Ministry of

        45       Trade and someone from the Ministry of Oil on Saturday,

        46       14 October?

        47       A.   Correct.
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         1

         2       Q.   There is also a reference on that page further up, on

         3       Thursday the 12th, to a meeting "Simon Twisk, Australian

         4       embassy", and if we go to the next page, 0170, there is a

         5       reference on Thursday, 19 October to a 16:00 hour - that's

         6       4pm - meeting with the Australian ambassador.  Can you

         7       recall whether those meetings took place?

         8       A.   As far as my recollection serves me, we met with Simon

         9       Twisk prior to going into Baghdad.  That was - it was

        10       common course that, when we travelled to Baghdad, we would

        11       normally meet with someone from the Australian embassy to

        12       let them know who was travelling into Baghdad, what day we

        13       would be departing and what day we would be returning, so

        14       that they were aware that we were in Iraq, and then it

        15       was - on occasions coming out we would debrief the

        16       ambassador or Simon Twisk but, in this case, we debriefed

        17       I think - we spoke with the ambassador.  I'm confident we

        18       met with him in Amman.

        19

        20       Q.   Simon Twisk was attached to the Australian embassy in

        21       Jordan, was he?

        22       A.   Correct.

        23

        24       Q.   On either of those occasions - either in your meeting

        25       with Simon Twisk on Thursday, 12 October or your meeting

        26       with the ambassador on Thursday, 19 October - did you have

        27       any discussions concerning the inland trucking fee, or the

        28       inland transportation fee, or its method of payment?

        29       A.   No.

        30

        31       Q.   Did your discussions descend to that level of detail

        32       about any of the contractual relationships that you had

        33       with the Iraqis?

        34       A.   The first meeting inwards would have been what is the

        35       current situation.  We would be gleaning - trying to seek

        36       information from Simon in regards to what was happening in

        37       Iraq at the moment, what's the current feeling, any sort of

        38       political issues that were happening at the time.  On the

        39       way out we may, if we have done some business in there or

        40       the minister has given us a message to convey back to the

        41       Australian Government - which I think on this trip he did,

        42       and I think I met with Mr Vaile in Egypt straight after

        43       this - then we would have debriefed the ambassador.

        44

        45            I also recall at the same time we were supposed to

        46       travel to Yemen and we changed our trip around a little bit

        47       because of the - this is the start of the



            .6/2/06 (21)               2040     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       Palestinian/Israeli conflict, right around this time, and

         2       the tensions were rising in the Middle East.  So the

         3       ambassador advised us on the way out of - when we got out

         4       of Iraq and into Jordan, he was advising us, as we were

         5       travelling, that he recommended not to go to Yemen.

         6

         7       Q.   In relation to my question, did your discussions

         8       descend at any of those meetings - and I will include in

         9       them now your meeting with Mr Vaile in Egypt - to the level

        10       of detail which included the contractual relationships

        11       between the AWB and the IGB as they entailed an obligation

        12       to pay a trucking fee or inland transportation fee?

        13       A.   No, not at all.

        14

        15       Q.   Or the mechanisms for the payments of any money, in US

        16       dollars or otherwise, to the Iraqis or to a trucking

        17       company?

        18       A.   No, not at all.

        19

        20       Q.   When you met with Mr Twisk, would it be true to say

        21       that you never inquired about any Jordanian trucking

        22       company?

        23       A.   No, we wouldn't have inquired from Mr Twisk about any

        24       of those matters.

        25

        26       Q.   We have a trip report from you, which is confidential

        27       exhibit 87C.  You refer to this in paragraph 86 of your

        28       statement.  I am sorry, I am reminded I have not tendered

        29       the itinerary.  I will do so.  It runs between

        30       AWB.5004.0168 through to 0171.

        31

        32       EXHIBIT #155 ITINERARY, BARCODED AWB.5004.0168-0171

        33

        34       MR AGIUS:   Q.   Could we bring up the Iraq trip report,

        35       AWB.0084.0037, which I believe is confidential exhibit 57C.

        36       This trip report is entitled "C Stott and D Hogan - October

        37       14th 2000".  Was this a report that you kept on a running

        38       basis?

        39       A.   No, this would be a report that - after we've come out

        40       of the market, we would take our discussion and notes from

        41       diaries and things and what happened in the meetings and

        42       write a full trip report to advise the relevant people back

        43       within the company and also for reference for maybe at a

        44       later date.

        45

        46       Q.   We have immediately before this document

        47       AWB.0084.0036, this email.  I wonder if we can bring that
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         1       up:  "You will need to add the bits I missed when I was out

         2       of the room.  Regards.  Dom".  It is dated 21 October 2000.

         3       It appears to attach the Iraq trip report.  The document

         4       that I was taking you to at 0084.0037 was the next document

         5       printed from the material provided by AWB, which would

         6       indicate to the inquiry that it was what I might call the

         7       draft that you had prepared and sent to Mr Stott requesting

         8       that he add the portions that you may have missed.

         9       A.   Correct.

        10

        11       Q.   May we proceed on that basis, then?

        12       A.   Yes.

        13

        14       Q.   In the course of the trip report, at page 0039 you

        15       deal with trucking:

        16

        17            AWB's agent reported that discharge had

        18            been reduced due to a lack of transports to

        19            remove the wheat.  IGB advised that to

        20            their knowledge there was no transportation

        21            issue.

        22            Action:

        23            Require agent at Umm Qasr to provide more

        24            detailed information on the discharge

        25            operations.

        26

        27       Now, your reference there to, "Require agent at Umm Qasr"

        28       was a reference to the agent that had been appointed by

        29       Alia in its capacity - that is, in Alia's capacity - as

        30       protective agent?

        31       A.   Correct.

        32

        33       Q.   Did you obtain that further information from the

        34       agent?

        35       A.   I think from what the agent provided after this was a

        36       daily summary of the vessels' status - ie vessel on berth,

        37       vessel will commence discharging at 10am, 4,000 tonnes

        38       taken off another vessel, daily discharge information

        39       regarding the vessels - nothing in regards to trucking,

        40       I don't think.

        41

        42       Q.   Nothing dealing directly with the availability of

        43       trucks?

        44       A.   I don't recall.  It was a daily report on what was

        45       actually happening at Umm Qasr in regards to the vessel

        46       situation.

        47
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         1       Q.   The first line says:

         2

         3            AWB's agent reported that discharge had

         4            been reduced due to a lack of transports to

         5            remove the wheat.

         6

         7       May we take it that that was something you had been told by

         8       the agent on the ground at Umm Qasr?

         9       A.   Yes.  That would come from the agent, because we would

        10       probably - maybe telex back.  I think we could telex

        11       directly with the agent, or the chartering department did

        12       asking what is happening with discharge, and he must have

        13       reported this back.

        14

        15       Q.   If we go to the next page, 0040, again, there is a

        16       reference to "trucking fee":

        17

        18            IGB presented AWB with a list of vessels

        19            that have only had 90% of trucking fee

        20            paid.  The total tonnage that IGB claimed

        21            (90%) has only been paid. 90% is --

        22

        23       and there is a reference to a tonnage, which is in the

        24       order of a million tonnes, equalling $11.98m.  It was said

        25       that US$1.198 per tonne, may we take it, was said to be

        26       outstanding.  And over the page:

        27

        28            Action:  AWB to investigate payments

        29            against contracts since inclusion of the

        30            trucking fee.

        31

        32       So that was information that you obtained from the IGB not

        33       from Alia?

        34       A.   No, it - the Grain Board of Iraq handed us a list - it

        35       may have been like an Excel spreadsheet form; a list.

        36

        37       Q.   And then if we go to 0045, "Phase 9":

        38

        39            Iraq will be increasing the trucking fee to

        40            USD35.00 for shipments to Umm Qasr and 5%

        41            of contract price for other ports.

        42

        43       This was something that you were told by the IGB

        44       representative during the course of your meeting?

        45       A.   Correct.

        46

        47       Q.   Then, if we go to the bottom of the page, you record:
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         1

         2            Zuhair died tragically in a car accident on

         3            return from Syria.

         4

         5       And at the very end of the page:

         6

         7            Two shipping companies in Jordan who handle

         8            free in truck discharge - Alia Shipping

         9            Company and Water Transport Company.

        10

        11       On that note, can we go to your handwritten notes and bring

        12       up, please, AWB.0185.0306.  I apologise.  We will need to

        13       go to the very first page.  These notes are part of diary

        14       notes which can be found at AWB.0185.0271.  I would ask the

        15       operator to scroll down, please, to the relevant page,

        16       which is 0308.  If we come halfway down the page, there is

        17       a reference to "Dispatch/Demurrage":

        18

        19            Wants dispatch paid to shipping company in

        20            Jordan.

        21

        22       What was that a reference to, Mr Hogan; can you recall?

        23       A.   It refers back to the diary note two before, 0306, of

        24       the meeting with the minister.  We wanted to establish a

        25       dispatch/demurrage account so that the Iraqis would be

        26       accountable for speeding up the discharge rates of vessels.

        27       In the meeting with the minister it was raised and the

        28       minister agreed to - said "Yes, that sounds" - yes, he

        29       agreed to a dispatch/demurrage account with an account held

        30       back in Australia.  So this note, diary note, refers

        31       to - I would say, we've then the day after, or after that

        32       meeting, or let's say it would be the next day, maybe -

        33       have met with the Grain Board of Iraq and they would have

        34       said - if I have got "dispatch/demurrage", it is probably

        35       saying, now the minister wants a dispatch paid to a

        36       shipping company in Jordan.  That would have probably been

        37       referred by Yousif after the minister had finished our

        38       meeting and had rethought it.

        39

        40       Q.   If we move further down that note you will see:

        41

        42            Phase 9 - inland T/port cost to $35.00

        43            (Umm Qasr)

        44            Tartous

        45            Aqaba

        46

        47       They are bracketed together.  Then a less than sign:
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         1

         2            5% of contract.

         3            Side letter.

         4

         5       What's the significance of the words "side letter"?

         6       A.   I do not know what the "side letter" means.  I don't

         7       think I refer to it in my --

         8

         9       Q.   You don't refer to it in your typed note?

        10       A.   -- trip report.

        11

        12       Q.   Might the reference to "side letter" be a reference to

        13       an agreement which was to be by way of letter to one side

        14       of the contracts which was to record the 5 per cent of

        15       contract price to be added to the contract for ports such

        16       as Tartous and Aqaba?

        17       A.   I don't understand - could you explain that, please?

        18

        19       Q.   In other words, it would be a contract, as it were,

        20       "on the side" - that is, as a separate --

        21       A.   A separate agreement?

        22

        23       Q.   -- or what a lawyer might call a collateral agreement

        24       to the contract itself?

        25       A.   No, it wouldn't refer to a separate - I have never

        26       ever mentioned a separate agreement regarding it.  I'm

        27       not - I honestly cannot recall what the actual side letter

        28       means, because there has never - we have never implemented

        29       a separate agreement, as such.

        30

        31       Q.   Further down your note reads as follows - and correct

        32       me if I am not reading this accurately:

        33

        34            2-Shipping Companies in Jordan can receive

        35            funds.

        36

        37       And then there is a colon:

        38

        39            Alia Shipping Company.

        40

        41       And the number "1" is circled.  And then:

        42

        43            Water Transport Company...

        44

        45       And the number "2" is circled.  Does that record what you

        46       were told, that these two companies in Jordan could receive

        47       funds?
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         1       A.   Correct.

         2

         3       Q.   And were those funds the funds for the inland

         4       transportation, or the trucking fee?

         5       A.   Correct.

         6

         7       Q.   So when we read at the very bottom of page 0045,

         8       AWB.0084.0045, "2 shipping companies in Jordan who handle

         9       free in truck discharge", we should read that as being two

        10       shipping companies in Jordan can receive the funds on

        11       account of the trucking fee, those two companies being the

        12       Alia shipping company and the water transport company?

        13       A.   Yes, well, that follows anyway - whoever was going to

        14       do the shipping or the inland part of it for us would

        15       receive the funds.

        16

        17       Q.   Well, that's what I am asking you about.  Your

        18       handwritten note doesn't actually speak of either of those

        19       companies performing any shipping or trucking.  It simply

        20       refers to "2 shipping companies in Jordan can receive

        21       funds", and you have set out their names.  On one view,

        22       that note may relate to simply the fact that they were the

        23       names of two entities who were in a position to receive

        24       funds that were paid on account of trucking fees.

        25       A.   Correct.

        26

        27       Q.   What I am putting to you is, is that the way we should

        28       read the last two lines of this typed trip report?

        29       A.   The way that I would - the last line could be read is

        30       that those two companies in - that I have nominated are two

        31       that we can put the funds through for the inland transport

        32       payments.

        33

        34       Q.   Thank you.  Now, could we go back to AWB.0185.0308.

        35       Again, we have to go to the first page of the diary notes,

        36       which is at 0271.  Alongside the entry "Alia shipping

        37       company and water transport company" and the numbers "1"

        38       and "2", there is another entry.  Could you read that,

        39       please?

        40       A.   "17 Iraqi dinar per tonne, one tonne per kilometre."

        41

        42       Q.   How do we understand that?

        43       A.   We may have asked them there what the cost was to move

        44       grain, if they are putting up the transport costs to $35.

        45       That's what it would be.  So it - you would work out

        46       Baghdad was 600 or 700 kilometres from Umm Qasr, so just

        47       the road rate alone would be 700 divided by 17 - sorry, 700
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         1       times 17 divided by about 450, which was the original

         2       exchange rate, or 350, at the time.  So that would give

         3       you, say, a Baghdad just road transport rate.

         4

         5       Q.   So that was given to you as an explanation of the real

         6       cost of transport?

         7       A.   That's what that would refer to.  It's just - it

         8       follows that - I can't remember every exact detail of the

         9       discussions, but we're talking about inland transport, $35,

        10       the shipping companies, and I have got here 17 Iraqi dinar

        11       per tonne per kilometre, which seems to follow that we have

        12       asked, what does road transport cost here in Iraq, and they

        13       are moving it from $14 per tonne to $35.

        14

        15       MR AGIUS:   Mr Commissioner, I tender that page of the

        16       notes, AWB.0185.0308.

        17

        18       EXHIBIT #156 PAGE OF HANDWRITTEN NOTES MADE BY MR HOGAN,

        19       BARCODED AWB.0185.0308

        20

        21       MR AGIUS:   The Iraq trip report is already confidential

        22       exhibit 57C.

        23

        24       Q.   There was, was there not, a deal of consternation

        25       between AWB about the impact that delayed discharge of

        26       grain was having, in particular the financial impact it was

        27       having on AWB?

        28       A.   It was a significant issue that happened prior to -

        29       well, Charles came on, there was an extraordinary amount in

        30       the - it may have been up to even $10m of demurrage

        31       incurred over the previous year, and the impact of it was

        32       significant as to who would absorb the actual demurrage

        33       cost.  I know there was a lot of discussion within AWB

        34       whether it was a pool cost or a Limited cost.

        35

        36       Q.   Was there not also, at this time, an outstanding issue

        37       concerning 300,000 tonnes of wheat which related to Russian

        38       contracts?

        39       A.   The minister - this is why they tried to standardise

        40       these contracts, if I can explain, when they introduced

        41       this in '99, the standard terms, because I think we wrote

        42       in one of those trip reports that suppliers would not

        43       supply the grain if the market was high, wait for the

        44       market to fall and then supply the grain and make a large

        45       margin on it.  This was affecting the distribution and the

        46       supply plans into Iraq.  There was a contract of 300,000

        47       tonnes signed by a Russian company with the Grain Board of
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         1       Iraq for the supply of Australian wheat.  The only problem

         2       is that we had never signed or agreed to any contract for

         3       that 300,000 tonnes with the Russian company.

         4

         5            The minister was asking that we supply that contract.

         6       So that was the issue.  I think he was going to rewrite it

         7       to take the 300,000 tonnes direct from us, but - or through

         8       the Russian contract, but we had to change either the

         9       grade, from a hard wheat grade down to an Australian

        10       standard white grade, a lower grade, or we would remove the

        11       trucking fee.  So that then we could possibly supply it at

        12       the right market price without ourselves losing any money.

        13

        14       THE COMMISSIONER:   Q.   How could you remove the trucking

        15       fee if the wheat still had to be trucked?

        16       A.   Correct - we would remove the trucking fee, so the

        17       price would have been - I think the price was $175 free in

        18       truck all governorates; we would sell them to $175 CIF

        19       Umm Qasr, and the trucking fee would be for the cost of

        20       Iraq.

        21

        22       MR AGIUS:   Q.   Could I take you then to an email that was

        23       sent to you by Mr Stott in this regard and your reply to

        24       him.  Could we bring up, please, AWB.5042.0232.  This is

        25       referred to in paragraph 90.  Mr Stott has written to you

        26       asking you to give him a call on his mobile phone to

        27       discuss a draft letter that he has set out in this email,

        28       the last paragraph of which contains this:

        29

        30            Your Excellency, we might be able to find a

        31            solution, if the IGB were prepared remove

        32            the trucking fee, or, we adjust the

        33            contract quality (i.e.)supply ASW rather

        34            than Hard.

        35

        36       So that was a draft that Mr Stott appears to have been

        37       seeking your input about?

        38       A.   Correct, yes.

        39

        40       MR AGIUS:   I will tender that, Mr Commissioner.

        41

        42       EXHIBIT #157 EMAIL FROM DOMINIC HOGAN DATED 19/10/2000,

        43       BARCODED AWB.5042.0232

        44

        45       MR AGIUS:   Q.   Then we have Mr Stott's letter of

        46       20 October 2000, to his Excellency Dr Mohammed Mehdi Saleh.

        47       This appears to be, relevantly, in the same terms.
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         1       I tender that document.

         2

         3       EXHIBIT #158 FACSIMILE FROM AWB LIMITED TO DR MOHAMMED

         4       MEHDI SALEH, DATED 20/10/2000, BARCODED AWB.0146.0206

         5

         6       MR AGIUS:   Q.   In your statement you refer to having

         7       prepared a draft letter for Mr Stott's approval whilst you

         8       were in Cairo.  I wonder if we can bring up what we believe

         9       to be the draft letter, and ask you to look at it.  It is

        10       AWB.0106.0107.  I am not suggesting to you that this letter

        11       was ever actually sent to DFAT, but I do want to ask you

        12       some questions about it.  You will see that it is directed

        13       to Jill Courtney at DFAT from yourself?

        14       A.   Yes.

        15

        16       Q.   It is dated 27 October 2000, and it is said to be one

        17       of two pages.  The subject is "Iraq discharge".  If we go

        18       over the page, Mr Hogan, this is unsigned, and it records

        19       what appears to be a letter to Jill Courtney.  Was this the

        20       draft that you prepared for Mr Stott?

        21       A.   Correct.

        22

        23       Q.   We see that the copy that we have is not signed.  May

        24       we take it that in fact you did not sign it and you did not

        25       send it to DFAT?

        26       A.   Correct.  I would have emailed this through or handed

        27       this copy to him as a draft.

        28

        29       Q.   And you did this whilst you were in Cairo, as you have

        30       told us in your statement?

        31       A.   Yes.  I think I was in Cairo at this time when I sent

        32       it to him.

        33

        34       Q.   You say - I will refer to it as "the draft," for

        35       reasons that might become apparent later - in the second

        36       paragraph:

        37

        38            It was discovered that the discharge rate

        39            was affected by the availability of road

        40            transports, and to increase the discharge

        41            rate, more transports would be required.

        42

        43       This is information that you had been given by your

        44       protective agent, was it?

        45       A.   Possibly that's where that information came from.

        46

        47       Q.   We saw in your Iraq trip report that the IGB had



            .6/2/06 (21)               2049     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       denied that?

         2       A.   Correct.

         3

         4       Q.   You go on in this draft to say:

         5

         6            Currently all Iraq contracts are concluded

         7            as "Free In Truck" all governorates Iraq,

         8            with a predetermined and UN approved

         9            transport fee.  The inclusion of the

        10            transport fee in the contract reduces AWB's

        11            ability to negotiate rates directly with

        12            the transport company, and subsequently

        13            there is no performance incentive for the

        14            transport company to maximize the discharge

        15            rates at Umm Qasr.

        16

        17       Now, did that truly reflect your point of view, that the

        18       predetermined transport fee had been approved by the United

        19       Nations?

        20       A.   Correct.

        21

        22       Q.   And so you were intending in your draft to tell the UN

        23       that which you believed to be the case - that there was a

        24       predetermined and UN-approved transport fee?

        25       A.   Correct.  I presumed that every phase that it was

        26       done - whether it was 12, 14 or 35 - this was a

        27       pre-approved transport fee.

        28

        29       Q.   And working through your draft:

        30

        31            AWB are extremely keen to rectify the

        32            discharge problems at Umm Qasr.  AWB will

        33            commence discussions directly with the

        34            transport company in Jordan...

        35

        36       So may we take it that what you intended, when you prepared

        37       this draft, was that AWB would commence discussions with

        38       whichever company it was, whichever transport company it

        39       was, that had the responsibility for the inland transport?

        40       A.   Well, for receiving the funds.  I think what we wanted

        41       to do was link it in with the dispatch demurrage account,

        42       and obviously it wouldn't have been able to be done without

        43       the Iraqis, because of the discharge, but that's what we

        44       wanted to do - we wanted to incentivise this somehow,

        45       directly with Alia.

        46

        47       Q.   With the aim, as you say, of introducing a performance
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         1       incentive scheme?

         2       A.   Correct.

         3

         4       Q.   So that the faster they were able to provide trucks

         5       and deliver the wheat, the more likely it is that they

         6       would be paid and they would be paid, perhaps, a little

         7       more?

         8       A.   No, we would save on - well, it would be - there would

         9       be a demurrage - or we would earn dispatch and they would

        10       share in dispatch.

        11

        12       Q.   You go on to say:

        13

        14            This eloquent solution will reward the

        15            transport company based up the --

        16

        17       And I suppose that should have been "upon" --

        18

        19            the final discharge performance of each

        20            vessel.

        21

        22       A.   Correct, which means the dispatch.

        23

        24       Q.   And in the last sentence you again refer to

        25       discussions with "the Jordanian transport company"?

        26       A.   (Witness nods).

        27

        28       MR AGIUS:   I tender that, Commissioner.

        29

        30       EXHIBIT #159 DRAFT LETTER, DATED 27/10/2000,

        31       BARCODED AWB.0106.0107-0108

        32

        33       MR AGIUS:   Q.   I wonder if we can bring up part of

        34       exhibit 77.  Your draft, as you may recall, Mr Hogan, was

        35       dated 27 October.  Perhaps we can bring up WST.0004.0003.

        36       This is a copy of a letter containing the terms which the

        37       inquiry believes was in fact sent to DFAT.  You will see,

        38       Mr Hogan, that it speaks of this matter as being the second

        39       issue and says in the second paragraph:

        40

        41            Our recent mission identified the slow

        42            discharge of vessels is caused by a lack of

        43            trucks at discharge port.

        44

        45       It goes on to say:

        46

        47            ...Jordan based trucking companies are
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         1            responsible for arranging trucks at

         2            discharge port.  To rectify the problem, we

         3            propose entering into discussions with the

         4            Jordan trucking companies with a view to

         5            agreeing a commercial arrangement in order

         6            to ensure that there are enough trucks to

         7            enable the prompt discharge of Australian

         8            wheat cargoes.

         9            We believe the proposed solution will

        10            eloquently solve our problem and look

        11            forward to receiving your response.

        12

        13       Did Mr Stott discuss this letter in the form in which you

        14       see it as WST.0004.0003 prior to sending it off to DFAT?

        15       A.   Mr Stott wouldn't have discussed it, he would have

        16       changed - and can I just say one thing first?  I just

        17       looked at itinerary for that trip.  I possibly wrote that

        18       first letter when I was in Melbourne, because it looks like

        19       I returned on 25 October to the office, so I wouldn't have

        20       sent it from Cairo, I would have been back in Melbourne.

        21       No, Charles would have made all the changes to my letter,

        22       red-lined it completely everywhere and possibly made me

        23       retype it and give it back to him and sent it off.  It

        24       wouldn't have been a discussion point.

        25

        26       Q.   Do you have any recollection of retyping it?

        27       A.   I have a - I don't know if it was this specific

        28       letter, no.  I do have recollections of often giving

        29       Charles documents that were pretty much red-lined all out

        30       and then having to go and rewrite them completely again.

        31       But I don't know if it was specific - he has used a couple

        32       of my phrases, "eloquently" and a couple of things, but

        33       pretty well rewritten.

        34

        35       Q.   Your draft had been written on the basis that you were

        36       the author?

        37       A.   Mmm-hmm.

        38

        39       Q.   In this document the author is said to be Mr Stott.

        40       Did he discuss that aspect of the letter with you before it

        41       went off to DFAT?

        42       A.   No, he probably just said, "I want this to go out

        43       under my name."

        44

        45       Q.   So, to the best of your recollection, then, what do

        46       you say:  were there any discussions between Mr Stott and

        47       yourself concerning the changes to your draft?
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         1       A.   My best recollection would have been that Charles -

         2       I would have given this, the first copy, to Charles to say

         3       this is the letter.  He would have made all the changes and

         4       said "Redo it like this and put it under my name", and

         5       I would have done that and given it back.

         6

         7       Q.   In your statement you say:

         8

         9            At the time I do not recall seeing the

        10            letter that was sent to DFAT by Charles

        11            Stott.

        12

        13       May we take it that you do not recall seeing the final

        14       letter that was sent to DFAT by Charles Stott, or do you

        15       want to change that part of your statement?

        16       A.   I think when I made the statement that I possibly

        17       thought that I was still in Cairo because I may not have

        18       seen or looked at my itinerary, but if I have typed the

        19       first draft, then I would have typed the second draft.

        20

        21       Q.   When you say "typed the second draft", you are not

        22       saying composed the second draft?

        23       A.   Composed the second draft, because it would have been

        24       on my computer system.

        25

        26       THE COMMISSIONER:   Q.   Marked in bold letters "Commercial

        27       in Confidence".  Do you recall that being discussed at all?

        28       Your draft had no such heading.

        29       A.   No.  And I would rarely ever use "Commercial in

        30       Confidence" on any of my correspondence.  It looks like it

        31       has still been typed by me, because I still think I am

        32       typing Jill Courtney's name incorrectly - spelling it

        33       wrong.

        34

        35       MR AGIUS:   Q.   Have you any idea why it was that that

        36       part of your draft which said "Currently all contracts are

        37       concluded as free in truck all governorates Iraq with a

        38       predetermined and UN approved transport fee" was not

        39       included in the letter that went to Ms Courtney at DFAT?

        40       A.   I don't understand why they were removed, because it

        41       was part of our business, on how we did business there, but

        42       maybe Charles decided, because we may have been trying to

        43       tell them something they already knew.

        44

        45       THE COMMISSIONER:   Q.   Or not tell something they didn't

        46       know?

        47       A.   Correct.
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         1

         2       MR AGIUS:   Q.   I want you to think carefully about it:

         3       was it a matter that you can recall discussing at that

         4       time?

         5       A.   No, I can't recall discussing it.  As I said,

         6       I wouldn't have discussed - the changes - sorry, the way

         7       that Charles would have given this to me was, "Thanks"

         8       red-lined pretty much all over, "Rewrite this like this."

         9       It wouldn't have been a topic for discussion.

        10

        11       Q.   I want to bring you forward to December 2000.  For

        12       that purpose, can we go to confidential exhibit 56C, which

        13       I believe is AWB.5037.0073.  This is an email from yourself

        14       to Messrs Morison, Conway, Sarah Scales, and Messrs Stott,

        15       Hughes, Jones, Borlase and Snowball, with a copy to

        16       Mr Lister, subject "Iraq - confirmed sale", and it is dated

        17       2 November 2000 at 1.09am.  You confirm the sale of 300,000

        18       tonnes of wheat.  Then you provide a breakdown of the

        19       price, which includes these elements - and I am only going

        20       to touch on the relevant one - trucking cost, US$25, and

        21       then if we go down to under the "Nett FOB price you have

        22       two asterisks:

        23

        24            10% will be added to px --

        25

        26       We take that to be price --

        27

        28            and included into trucking fee - i.e. IGB

        29            will confirm --

        30

        31       A US dollar price which I won't read out but you can read:

        32

        33            and trucking fee will be US$44.50...this

        34            has been approved by UN (as per IGB - I

        35            will get this in writing).

        36

        37       May we take it that this is what you had been told during

        38       the course of the negotiations?

        39       A.   Correct.

        40

        41       Q.   That the contract was to be subject to then two

        42       imposts - one a trucking cost of US$25, and, two, a

        43       10 per cent fee, that is, 10 per cent of the total contract

        44       price, which was to be added to the trucking fee?

        45       A.   Correct.

        46

        47       Q.   Making a total of US$44.50?
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         1       A.   Right.

         2

         3       Q.   Who told that you this had been approved by the UN?

         4       A.   As per the IGB.  That's my reference there, "This has

         5       been approved by UN (as per IGB)".

         6

         7       Q.   Who at IGB?

         8       A.   Yousif Abdul Rahman, Director-General.

         9

        10       Q.   You say, "I will get this in writing"?

        11       A.   Correct.

        12

        13       Q.   Did you ever get it in writing?

        14       A.   No.

        15

        16       Q.   Did you ask for it?

        17       A.   I had a look at my subsequent diary notes and there

        18       seems to be several trips from February that I make

        19       references - issues to discuss with the Grain Board of

        20       Iraq, and I have written down "10 per cent trucking fee",

        21       "in writing 10 per cent", but I never ever obtained it and

        22       I don't even know if it was ever raised as an issue.

        23

        24       Q.   You don't know if you ever raised it with Yousif?

        25       A.   We may have requested - because on my diary notes

        26       I see that I often write down a list of 10 issues to

        27       discuss with the grain board and issues to discuss with the

        28       minister.  I have written in several times in my diary

        29       notes on trips that I went on to get confirmation of the UN

        30       10 per cent in writing.

        31

        32       Q.   But you never obtained that confirmation?

        33       A.   I never received that confirmation ever.

        34

        35       Q.   Mr Hogan, did it ever occur to you to obtain that

        36       confirmation from the UN?

        37       A.   No.  We never went back to the UN to get it, and it

        38       didn't occur to me to go that way.

        39

        40       Q.   Did you make a deliberate decision not to go back to

        41       the UN?

        42       A.   No, I - at the time - this is only three days after my

        43       letter to DFAT that is saying it is a UN-approved fee -

        44       I just wanted to - I went to go back to the customer to get

        45       it.  I may have raised it - who is on the - Mitchell

        46       Morison, Tim Snowball, they are in our New York office as

        47       well.  I don't think I made reference for them to chase it
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         1       down to see whether the fee had been approved.

         2

         3       Q.   You wouldn't have expected them to chase that down

         4       unless you had asked them to do so, would you?

         5       A.   Correct.  And this is not the first time - sorry,

         6       Mr Agius - it was not the first time the Grain Board of

         7       Iraq changed the actual fee.  It was $12, $14, $15, and

         8       then up to $35.  Each time that they changed it we never

         9       approached back through the UN themselves to get a

        10       confirmation, but my state of mind was that it was a

        11       predetermined UN-approved transport fee that I thought was

        12       always just approved under the distribution plan at this

        13       time.

        14

        15       Q.   Now, the fee had moved from $15 to $25, and there had

        16       been, in addition, 10 per cent to be added to the price,

        17       which was to be included into the trucking fee.  So it is

        18       effectively a movement from $15 to US$44.50?

        19       A.   $14 to $44.50 - the last contract, I think, the July

        20       contract was $14.

        21

        22       Q.   I think there might have been an earlier one at $15?

        23       A.   Yes.  Correct.

        24

        25       Q.   You are quite right.  Thank you for correcting me.

        26       There was a rise here of $30, an increase of 200 per cent.

        27       Did it not occur to you then that this couldn't possibly be

        28       related to a genuine trucking fee?

        29       A.   Initially - and I had a look at my notes regarding

        30       this - at 11.30, when the Iraqis gave us a bid - which just

        31       means they gave us a price for us to consider - it

        32       was - can I say the amount? - $193, $25 inland, and next to

        33       that I have got 10 per cent handling, which is a

        34       10 per cent add-on.  And then we were going to give them a

        35       call back.  At the time - I can give you the - do you want

        36       the reference?

        37

        38       Q.   I think we have it here, Mr Hogan.  I will just put it

        39       on the screen so that everybody can follow your evidence.

        40       Is that page 0333?

        41       A.   Yes, correct.

        42

        43       Q.   Could we put up, please, AWB.0185.0271, at page 0333.

        44       So 11.30pm --

        45       A.   Yes.

        46

        47       Q.   -- on this page indicates the time at which this offer
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         1       was made?

         2       A.   That's the bid - the bid from the Grain Board of Iraq,

         3       because it is at 193.  We concluded the business at 195.

         4       So I normally give lower numbers and then go up.  So that's

         5       the Iraqi number they have given us, 193, 25 inland

         6       included, which was their - we would have known it was

         7       going to be 25, although previously we had been advised,

         8       only two weeks previous, that it was going to be $35.

         9

        10       Q.   So this was effectively $168 plus $25?

        11       A.   Yes.

        12

        13       Q.   You understood the $193 included the $25?

        14       A.   Yes - $168 --

        15

        16       Q.   Don't let me put words into your mouth.

        17       A.   No, sorry, I was just doing the calculation, I wanted

        18       to check.  Sorry.  That would have been - the CIF price was

        19       $168, the free in truck price was $193.

        20

        21       Q.   Then 10 per cent handling, what was that?

        22       A.   Well, that's what they would have advised me, that

        23       they are adding on, which I have got underneath it, "Add

        24       10 per cent", including - so I was trying to write down as

        25       Yousif was speaking in English Arabic, 10 per cent

        26       handling, add 10 per cent.  So I don't know where the 24-29

        27       comes in.

        28

        29       Q.   So the IGB was telling you that you were to add

        30       10 per cent to the contract price?

        31       A.   Yes.

        32

        33       Q.   Which was to be added on to the price and, in this

        34       conversation, was to be paid back to the Iraqis?

        35       A.   It would have been made to be added on - it would have

        36       to be.  They are not just going to pay me an extra

        37       10 per cent to go back to the Australian growers.

        38

        39       Q.   It may seem like a foolish question, and I have done

        40       that before, but I am asking you.

        41       A.   No, if they wanted to add 10 per cent on to the

        42       Australian growers that would be good, but it would be

        43       10 per cent to be added back on to the inland transport.

        44

        45       Q.   Then, under that, we have "take", and then "24-29",

        46       the letter "A" and "30%".  What does that mean?

        47       A.   I don't know what the 24-29, 30% and 2 is.  I can tell
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         1       you that I have written under there "answer", and across

         2       there "2 hours time".  So they may have just discussed

         3       something else.  I am not sure what that actually refers

         4       to.  But the answer and two hours time means that 11.30 at

         5       night, this is something new he has just thrown in there,

         6       this is something that needs to be discussed - A the price,

         7       and B the terms, that "We will get back to you in two hours

         8       time with an answer on your bid."

         9

        10       Q.   Then we have under that some calculations that you

        11       have done, or some sums?

        12       A.   Mmm-hmm.

        13

        14       Q.   Under the heading "Canadian"?

        15       A.   Mmm-hmm.

        16

        17       Q.   "Prairie" question mark.  What's "CWRS"?

        18       A.   Canadian winter red spring, or whatever it is, so

        19       Canadian grain.

        20

        21       Q.   And then "Argie" being a reference to the Argentinian

        22       wheat?

        23       A.   The Argie prices.

        24

        25       Q.   Let's not go through all those calculations --

        26       A.   No.

        27

        28       Q.   -- but you were doing some comparables there, were

        29       you?

        30       A.   Yes, we were just checking out prices and what

        31       numbers.  The first one, Canadian prairie, 120 would be

        32       FOB.  I'm not sure what the 5 is.  The 29 might be shipping

        33       freight; 25 would be inland.  That gives them a 179.  For

        34       the CWRS it would be 191.  So I am just doing some

        35       comparisons.  The next under that is Jones 0419, he was the

        36       chartering manager.  So I would be checking off rates - he

        37       was the general manager of chartering - to see what it was.

        38       But that was the initial discussions and then I go on just

        39       to make notes and --

        40

        41       Q.   So "C&F premium sign-off", that meant you needed to

        42       get authority --

        43       A.   To sign off on the contract - to confirm the contract.

        44

        45       Q.   And then under that "Iran", is it?

        46       A.   I think at the same time there might have been some

        47       Iranian tender, I might have just jotted "Iran" - they
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         1       might have called, and I have just jotted it down.

         2

         3       Q.   "10 per cent declared separately"?

         4       A.   Which was what they were doing on top of the contract.

         5

         6       Q.   The Iranians or the Iraqis?

         7       A.   No, no, the Iranians.  That might have been just - may

         8       have been while I was writing it, I have just written down.

         9       You see if someone is on the phone to me and they say

        10       "Iran" I might write "Iran".

        11

        12       Q.   So the 10 per cent declared separately refers to the

        13       Iraqis, does it?

        14       A.   Yes.

        15

        16       Q.   And then the next line:

        17

        18            Contract arrow ($35) $35 - contract to UN.

        19

        20       What does that mean?

        21       A.   That was the initial thing that the Grain Board of

        22       Iraq would have told us, that the inland transport fee was

        23       going to be $35.  So this may be referring to something

        24       I am having a conversation with someone else, quite

        25       possibly Charles Stott.

        26

        27       Q.   Recounting what you had been told and what we see

        28       recorded in your Iraqi trip report?

        29       A.   That inland was going to be $35 and now it is this

        30       10 per cent on top of it, it is all changing.

        31

        32       Q.   And then the word "French" and an equals sign and

        33       "Prompt".

        34       A.   Yes, that could mean - yes, that's --

        35

        36       Q.   Some reference to what the French might be doing?

        37       A.   Yes, that they could supply properly, but they weren't

        38       buying European Union then, so I'm not - prompt - it would

        39       have been prompt shipment from France and they would have

        40       probably given a price, a European price for prompt.  This

        41       contract would have been November, so it probably

        42       was January, February, March shipment, so it wasn't prompt

        43       shipment.  It was forward, forward pricing.

        44

        45       Q.   If we go to your next page, which is 0334 - I don't

        46       want to put all of these figures on the record, that is, on

        47       the public record, Mr Hogan.  This document will become a
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         1       confidential exhibit.  However, without going through the

         2       figures, you are then working out some comparisons for --

         3       A.   Yes.

         4

         5       Q.   -- other tenders, are you?

         6       A.   I think there might have been a Jordanian tender on

         7       maybe the same time, same night or the day before, and

         8       I was just getting numbers for that.

         9

        10       Q.   We come down halfway down the page, there is a

        11       reference to "35 inland" and an arrow.  Does any of the

        12       writing above that relate to the discussions or

        13       negotiations concerning the 10 per cent or the trucking

        14       fee?

        15       A.   No.  "GSAC" is an Egyptian market, 2.5 bought, 1.4 -

        16       no, I am just looking at some other information, maybe some

        17       S&D information, to see where we are - how we are going to

        18       price this, which is the next line, "November, December,

        19       Jan, February, March" - US hard wheat winter values and

        20       prices, et cetera.

        21

        22       Q.   If we go to the next page, 0335, does any of that

        23       writing refer to the particular negotiations?

        24       A.   Market was 13 stronger, freight was $2.50 higher, and

        25       trucking was $11.

        26

        27       Q.   You have got in brackets there "(14-25)" and then, to

        28       the right of that, "10% T/fee"?

        29       A.   14-25, 10 per cent.

        30

        31       Q.   14-25 --

        32       A.   That would be the 10 per cent on top of the trucking

        33       fee.

        34

        35       Q.   If we go to the next page, 0336, there is no reference

        36       there to the 10 per cent or the trucking fee?

        37       A.   No, just a Russian trader was telling us what price

        38       they were doing business at.

        39

        40       Q.   If we go to page 0337?

        41       A.   Yes, just down the bottom is the confirmation that we

        42       bid them - we offered them 195 free in truck, trucking fee

        43       $25, 10% question mark, how is trucking fee paid US

        44       dollars, adding 10 per cent to the price to make it

        45       214.50 - can I say the price?

        46

        47       Q.   Did you need to obtain authority to agree that?
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         1       A.   This here - my email was - went out at 1.09am in the

         2       morning.  This conversation started at 11.30.  In the last

         3       three or four pages, there is discussions with probably

         4       United States, it would have been discussions with Charles

         5       Stott, it would have been discussions with the pool in

         6       regards to pricing, with Charles in regards to probably the

         7       terms, changes, the prices.  Yes, we didn't have just -

         8       like when we were in Australia to negotiate the ability

         9       just to sign off on 300,000 or 400,000 tonnes with changes

        10       in terms without authority.

        11

        12       Q.   So may we take it, then, that during the course of

        13       this note taking and between 11.30 and 1.09 you had

        14       discussed the new terms with Mr Stott?

        15       A.   Yes.

        16

        17       Q.   Had you discussed the new terms with anybody in the

        18       pool?

        19       A.   It is - I cannot recall if I would have discussed the

        20       actual term.  I possibly did, because I had to relay the

        21       price, but it would have been more pricing discussions with

        22       the pool.  I cannot recall specifically.

        23

        24       Q.   Did you mention the 10 per cent to the pool?

        25       A.   I cannot recall specifically, because the pool was

        26       interested in the FOB return.  After all costs are out,

        27       what does it mean in FOB value.

        28

        29       Q.   Did you mention the 10 per cent to Mr Stott?

        30       A.   Yes.  I would have discussed that because I have

        31       written down several times "$35?", this had all changed

        32       since our meeting in Iraq.

        33

        34       Q.   So you mentioned the 10 per cent.  Did you mention the

        35       $25 figure that was being sought?

        36       A.   Yes.  We would have mentioned basically the $25 is now

        37       $25 plus 10 per cent of what we finalise on the price,

        38       which will be something like $44.  I had my calculator

        39       there, we would have run through those numbers.

        40

        41       Q.   You say in this note:

        42

        43            How is Trucking paid USD (?).

        44

        45       A.   Yes.

        46

        47       Q.   Where do we find and how do we read that you were told



            .6/2/06 (21)               2061     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       that the 10 per cent would be included into the trucking

         2       fee?

         3       A.   I think on the first one, I think it is just added on.

         4       I had 10 per cent handling and then added it on.  "Add

         5       10 per cent".  $25 inland, 10 per cent.  I don't know if

         6       I ever recorded the individual trucking fee down direct,

         7       but it was known that it was going on to the - as I said,

         8       it is very generous of the Grain Board of Iraq to add

         9       10 per cent on to our contract price to give it to us.

        10

        11       Q.   There was no doubt this was going to the Iraqis, was

        12       there?

        13       A.   There was no doubt whatsoever.

        14

        15       Q.   Can we go to the next page, 0338?  About two-thirds of

        16       the way down, perhaps a little over halfway down:

        17

        18            Cost inland transport to Deutsche.

        19

        20       A.   Deutsche Mark.

        21

        22       Q.   And then underneath that "44.50 - Deutsche Mark"?

        23       A.   Mmm-hmm.

        24

        25       Q.   And "DM" again.  And beneath that "4.30-4.40

        26       transport".  How do we read that, Mr Hogan?

        27       A.   I would have also had discussions prior to this

        28       contract.  It was the first contract that was changed from

        29       US dollars to a European currency.  It went to Deutsche

        30       Mark.  AWB at that stage - and correct me if I am wrong -

        31       we really only dealt with in US dollars on the

        32       international trade market.  We didn't really deal in any

        33       other currencies.  This was a big issue to go out and start

        34       hedging, you know, 300,000 - work out the value, in

        35       Deutsche Mark.  So treasury discussions would have been in

        36       place.  There was also the timing of these sales, that even

        37       though it was January, February, March shipment, invariably

        38       always Iraqi contracts, because of slow discharge, would

        39       have run out to February, March, April.  So there was

        40       exposures on that side.  So this was when we were fixing

        41       the US dollar rate to try and fix it to Deutsche Mark, and

        42       that's the US dollar rate, $44.50, and then to Deutsche

        43       Mark.  We had to convert that.  That would have been

        44       I would have been discussing this with treasury.

        45

        46            Mr Agius, could I also refer you back to, when you

        47       said that I knew that the 10 per cent was going on to the
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         1       inland transport fee, and it was obvious, but I sent the

         2       confirmation out at 1.09am on 2 November.  The two asterisk

         3       signs down the bottom of that email, "10 per cent will be

         4       added to price and included into trucking fee.  IGB will

         5       confirm 214.50 and trucking fee will be $44.50".

         6

         7       Q.   Yes, the point of my question was could we find that

         8       confirmed in the note, as to whether you had included any

         9       reference in your note to "10 per cent will be added to

        10       price and included in trucking fee".  The best I can come

        11       to in that respect - and I would ask your comment - is

        12       page 0335.  Under 197 there is "10 per cent T/fee"?

        13       A.   10 per cent to transport fee.  Yes, it was - even if

        14       I haven't recalled it - I have known it, because as soon as

        15       I have confirmed it it's been added straight - straight on

        16       to the email.  I knew that that was where it was being

        17       added to.

        18

        19       MR AGIUS:   Mr Commissioner, I will tender as confidential

        20       exhibits the spirex notebook entries referred to as diary

        21       entries by the witness at AWB.0185.0333 through to 0338.

        22

        23       EXHIBIT #112C SPIREX NOTEBOOK ENTRIES REFERRED TO AS DIARY

        24       ENTRIES BY THE WITNESS, BARCODED AWB.0185.0333-0338

        25

        26       MR AGIUS:   Q.   Did it not strike you as odd that, on the

        27       one hand, you had been told not that long ago by the IGB

        28       that the trucking fee was going to be $35; now you were

        29       told it was going to be $25, but that, in addition, there

        30       would be a 10 per cent added to the contract price?  Did it

        31       strike you as an odd way of striking a trucking fee?

        32       A.   Oh, at this time here it didn't strike me when I was

        33       doing this.  For some reason it didn't hit me in the face.

        34       It is an unusual - very much an unusual way of doing a

        35       trucking fee.  If you look at it now, it doesn't even

        36       relate to a trucking fee, because if the grain market had

        37       been $100 per tonne, is the grain market linked to the oil

        38       market, is the trucking cheaper when the grain market is

        39       lower?  When it is 10 per cent added on and then added on

        40       to inland transport, it makes no relevant connection.

        41       That's looking back at it now.  At the time, we were told

        42       they were increasing their inland transport to $35.  We

        43       made a note in the meeting "35", and it may be recording it

        44       wrong, but $35 plus 5 per cent of total contract price for

        45       the other ports, which would make it somewhere around in

        46       the mid 40s, maybe it was supposed to be 35, they made it

        47       25 plus 10 per cent to make it in the mid 40s.  Maybe those
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         1       things were - I cannot recall.

         2

         3       Q.   Then you have forwarded to DFAT a copy of the signed

         4       contract.  Could we go to AWB.0069.0073.  This is your

         5       cover sheet to Jill Courtney on 2 November relating to this

         6       same contract.  You can probably determine that by

         7       reference to the tonnage.

         8       A.   Yes.

         9

        10       Q.   Then if we go to the next page, 0074, the notification

        11       that you forwarded to DFAT which refers to that contract at

        12       the price in Deutsche Marks, and then 0075, the AWB

        13       contract signed for AWB Limited by yourself?

        14       A.   Mmm-hmm.

        15

        16       Q.   In relation to price, we see this just above price:

        17

        18            The cargo will be discharged free into

        19            truck to all silos within all governorates

        20            of Iraq at an average rate of [so many]

        21            metric tonnes per weather working day of

        22            24 consecutive hours.

        23            The CIF free in truck price per tonne of

        24            1,000 kilos is German Deutsche Mark as

        25            follows...

        26

        27       Then you set out a value per tonne.  So nowhere was the UN

        28       told that that figure had been inflated by, (a), a trucking

        29       fee component of US$25, or its equivalent in Deutsche

        30       Marks, and 10 per cent of the total contract price; do you

        31       agree with that?

        32       A.   Yes, I agree.

        33

        34       Q.   And then 0076, that is the Iraqi short-form contract,

        35       which does not disclose either the 10 per cent inflation of

        36       the price or the amount of any trucking fee; would you

        37       agree?

        38       A.   I agree.

        39

        40       Q.   And 0077 is the Iraqi long-form contract.  If we go to

        41       0078, you will see the reference to price, a Deutsche Mark

        42       amount, CIF, FOT to silo all governorates of Iraq via

        43       Umm Qasr port.  You will agree that the Iraqi contract says

        44       nothing about the inclusion of a trucking fee in any

        45       specified sum; nor does it refer to the inflated price in

        46       the contract to cover the 10 per cent addition to the

        47       price.
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         1       A.   I agree that it doesn't.

         2

         3       MR AGIUS:   Mr Commissioner, I will tender the fax to DFAT

         4       dated 2 November 2000, together with the accompanying

         5       documents, which run from AWB.0069.0073 through to 0080.

         6       I would ask that they be marked as a confidential exhibit

         7       and we will speak with Mr Judd about the amendments that

         8       are necessary so that we can publish a public version of

         9       the document.

        10

        11       EXHIBIT #113C FAX TO DFAT DATED 2/11/2000 TOGETHER WITH

        12       ACCOMPANYING DOCUMENTS, BARCODED AWB.0069.0073-0080

        13

        14       MR AGIUS:   I think it is important that we have a public

        15       version of this document so that it can be seen what

        16       information was and was not given to DFAT when DFAT was

        17       asked to deal with this matter.

        18

        19       Q.   Mr Hogan, when I go back to the covering page to DFAT

        20       you say this, and we can bring it up, but I can read it, it

        21       is quite short.  It is page 0073:

        22

        23            If you have any questions regarding the

        24            contract please do not hesitate to me.

        25

        26       I assume that means "to contact me":

        27

        28            Otherwise I would be grateful if you could

        29            submit this contract and request to the

        30            United Nations for approval.

        31

        32       So far as you understood the system, did you believe that

        33       DFAT had a role to approve the contract before it was sent

        34       off to the United Nations?

        35       A.   No.  My understanding of DFAT's role in this was that

        36       they would look at - they would probably look at our

        37       short-form one, maybe.  They may read the long-form.  But

        38       I think they would look at the notification of request to

        39       ship goods to Iraq, which was the application bit that went

        40       to the 661, that we had filled out that correctly, say,

        41       "All right, that's okay", and then send it across.  I would

        42       not imagine that DFAT would pedantically go through each of

        43       our individual short-form or long-form contract terms and

        44       conditions, unless they were fully aware of exactly how the

        45       international grain trade worked, otherwise they would be

        46       coming back with a question all the time.

        47
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         1       Q.   If someone was not aware of exactly how the

         2       international grain trade worked and they examined either

         3       the short-form or long-form contract, would you agree that

         4       there would be no way of determining how much of the

         5       contract price reflected the obligation for inland

         6       trucking?

         7       A.   There is no way they could determine what amount was

         8       paid.

         9

        10       Q.   And given that the price had been inflated by

        11       10 per cent, would you agree that there is no way in which

        12       such a person could determine what the real price of the

        13       wheat was?

        14       A.   You could - well, it has gone to Deutsche Marks, so it

        15       makes it more confusing.  If it was in US dollars you could

        16       quite easily just look up and see where US hard red wheat

        17       was trading, but if - they need some basic knowledge of

        18       international grain trading.  If you are saying they had

        19       none - no basic knowledge of international grain trade and

        20       market prices?

        21

        22       Q.   Yes.

        23       A.   They wouldn't be able to determine what the grain

        24       price was.

        25

        26       Q.   Let's assume that they had the ability to look up the

        27       US price.

        28       A.   Mmm-hmm.

        29

        30       Q.   How would that assist them to determine whether or not

        31       this contract contained an inflated price?

        32       A.   You would see that US values at the time, hard red

        33       winter, which was an equivalent grade, was trading at

        34       around about $140 cash.  Let's say - AWB always sells at

        35       the premium, but if it was sold at the same parity, 140

        36       plus $30 freight, it is 170 CIF Umm Qasr, 170 CIF and we

        37       have sold it to them at 214.  That's a premium of, you

        38       know, $50 or whatever - if you knew roughly where the

        39       international grain price was at, that we sell on that -

        40       I mean, that's - we sell against certain markets, so --

        41

        42       Q.   And would that --

        43       A.   It wouldn't be a hard inquiry to make.

        44

        45       Q.   Assuming that was done, would that, of itself, without

        46       more knowledge, indicate that this was an artificially

        47       inflated price, other than just very expensive wheat?
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         1       A.   It would show that that's an extremely high price for

         2       grain on the international market at that time.

         3

         4       Q.   Did you ever speak to anybody at DFAT concerning any

         5       of those matters that we have just discussed?

         6       A.   Not in regards to grain prices or anything like that,

         7       no.  The UN - we understood it as part of the UN process

         8       that they would check the - they were to check against the

         9       actual contract price to see that it was a fair and

        10       reasonable price, and I think that's in the UN processes

        11       somewhere.  So there was someone specifically allocated

        12       within the UN in New York to check off commodity prices and

        13       contract prices.

        14

        15       Q.   Did you ever get any query back from the United

        16       Nations - and I'm setting aside here the Canadian complaint

        17       and the US wheat Associates complaint in 2003 - on the

        18       issue of whether or not the prices for wheat disclosed in

        19       the contracts were inflated?

        20       A.   Never, no.

        21

        22       Q.   Whilst we are on this point, perhaps if we go a little

        23       out of the chronology, Mr Borlase and yourself did prepare

        24       an Iraqi trip report dated February 2001?

        25       A.   Correct.

        26

        27       Q.   If we could bring up, please, AWB.0084.0046.  This is

        28       confidential exhibit 57C.  The portion I am going to take

        29       you to, once you have confirmed that that is what this

        30       document is, Mr Hogan, and which you can do, can you not --

        31       A.   Yes, that's the trip report that we prepared after --

        32

        33       Q.   If we go to a portion which I previously read on to

        34       the record, at AWB.0084.0049, under "Trucking Fee/Services

        35       Fee":

        36

        37            The trucking fee is now USD25.00 pmt all

        38            Governates of Iraq with a 10% service fee

        39            on the entire FIT value of the contract.

        40            We believe the increase in trucking fee and

        41            addition of the service charge is a

        42            mechanism of extracting more dollars from

        43            the escrow account.  AWB have agreed to

        44            remit the trucking fee in a foreign

        45            currency other than US Dollars (most likely

        46            in DM) in 2 instalments.  The first

        47            instalment (USD14.00) will be paid prior to
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         1            the vessels arrival in Umm Qasr and the

         2            second one within one week of receiving

         3            payment from BNP in New York.  We managed

         4            to avoid full payment upon BOL --

         5

         6       Which we take to be bill of lading --

         7       A.   Bill of lading --

         8

         9       Q.  :

        10

        11            which is what IGB wanted therefore in

        12            essence we would be financing their

        13            trucking fee for 80 days.  Please note this

        14            gives AWB Treasury an opportunity to make a

        15            margin on the foreign exchange hedge

        16            consequently any margin will assist our

        17            business costs.

        18

        19       Now, Mr Borlase wrote that, did he?

        20       A.   Darryl and I wrote that.  I think he was typing it.

        21       We wrote that from our - after our meetings in Iraq on the

        22       way back between Baghdad and Jordan, which is about 12

        23       hours in the car.  So we had plenty of time to write up a

        24       trip report.  We completed most of it in the airport at

        25       Jordan, in Amman, and then he was just going to finish it

        26       off and send it off from Cairo when he got back.

        27

        28       Q.   Did the paragraph which I read reflect your own views?

        29       A.   Correct, they were our views of the discussions in

        30       Baghdad.

        31

        32       Q.   And to your knowledge, from your conversation with

        33       Mr Borlase, did it reflect his views?

        34       A.   Correct, he wouldn't write it if it didn't reflect his

        35       views.

        36

        37       Q.   May we take it that you and he then discussed this

        38       topic, that you believed that the trucking fee and the

        39       addition of the service charge was a mechanism for

        40       extracting more dollars from the escrow account?

        41       A.   Correct.

        42

        43       Q.   You go on to say:

        44

        45            ...in essence we would be financing their

        46            trucking fee for 80 days.

        47



            .6/2/06 (21)               2068     D J HOGAN (Mr Agius)

                            Transcript produced by ComputerReporters

�









         1       May we take it that you were making plain there your view

         2       that this money, this trucking fee of $25 plus the

         3       10 per cent service fee, was going to the Iraqis?

         4       A.   Correct - or a portion of it.  Can I say siphoning

         5       additional money from the escrow account.  I was still

         6       always under this impression that there was a fee that was

         7       allowable, and hence we might have been financing some, but

         8       this is - we became aware that it was over and above

         9       realistic transportation, et cetera, and it was siphoning.

        10

        11       Q.   You had had negotiations with the Iraqis?

        12       A.   Yes.

        13

        14       Q.   And those negotiations had led you to form the view

        15       that we see expressed fairly in this trip report?

        16       A.   There was something - trying to recall exactly what

        17       triggered our thought or made us think this is what's

        18       happening, and I think, (a), it was something to do -

        19       initially I don't think they said it was a service fee,

        20       they were talking about handling, but this now became a

        21       10 per cent service fee that's added to all contracts; and

        22       something to do with I think Yousif talking about building

        23       a new lab in Umm Qasr and building grain silos with the

        24       money from inland transport, meaning that the money was

        25       going - being used for other than inland transport.

        26

        27       Q.   Well, therefore a confirmation that the money was

        28       going back to the Iraqis and a statement that the money was

        29       going to be used to meet costs associated with matters

        30       other than inland transport?

        31       A.   Correct, the money was being then siphoned - siphoned

        32       rather than - if we knew it was to cover fully on inland

        33       transport, we would never have raised that matter.

        34

        35       Q.   If that was what you believed, Mr Hogan, then it must

        36       follow, must it not, that you also believed that this was

        37       in breach of the UN sanctions?

        38       A.   Yes, over and above the siphoning then started to

        39       raise the issue that it is deceiving the UN or it is in

        40       breach.

        41

        42       Q.   I want to take you to paragraph 94 of your statement.

        43       Is that one of the paragraphs that you indicated at the

        44       beginning of your evidence today that you wished to say

        45       something about?

        46       A.   94 was - what happened, say, in the contract that we

        47       negotiated in Baghdad, the contract was we would agree the
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         1       final price with a determined inland transport fee, and

         2       I think when Darryl and I went in there it might have been

         3       26, or it was 25, and then the 10 per cent would be added

         4       on once confirmation was done.

         5

         6       Q.   I just want to stop you so that you are not confused.

         7       A.   No, then, on 94 --

         8

         9       Q.   Paragraph 94 is in that part of your statement that

        10       deals with the November 2000 --

        11       A.   In Australia.

        12

        13       Q.   -- contract?

        14       A.   Yes.

        15

        16       Q.   And, as you tell us, it was confirmed on the night of

        17       your birthday?

        18       A.   Correct.  The paragraph in 94 - because I was

        19       initially thinking that they used to confirm the contract,

        20       add the 10 per cent then at the end of it - I want to make

        21       it clear that the paragraph 94, they - the Iraqis bid us

        22       $193, inclusive of $25 inland, plus a 10 per cent handling,

        23       not to be confused with the contract was first confirmed

        24       and 10 per cent added.  They told us about the 10 per cent

        25       right upfront and so over the next hour and a half, before

        26       we confirmed back to them, I had an opportunity to make and

        27       have discussions with other people.  It wasn't put on at

        28       the end of the contract.

        29

        30       THE COMMISSIONER:   Q.  So in all your discussions you knew

        31       of $25 plus 10 per cent of the price to be included in your

        32       final price?

        33       A.   Yes, in the - in these contracts, and in this

        34       discussion in paragraph 94 I knew that they were adding

        35       10 per cent, and they did the same in Baghdad.

        36       Paragraph 94 looks like it is - how I read it there is they

        37       confirmed the contract with me and then they added

        38       10 per cent to it.

        39

        40       MR AGIUS:   Q.   You had, in the course of your

        41       discussions, which you refer to in the February trip

        42       report, negotiated a position with the Iraqis that they

        43       would accept $14 of the trucking fee in advance prior to

        44       the arrival of vessels at Umm Qasr, and that the balance

        45       would be receivable within a week of the AWB receiving

        46       payment from the BNP in New York?

        47       A.   Correct.
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         1

         2       Q.   And that was a position that you negotiated with, was

         3       it, Mr Yousif Rahman?

         4       A.   It would have been negotiated with Yousif Rahman.  He

         5       would have probably confirmed back with the ministry of

         6       trade.  I think, Mr Agius - I think we also agreed the same

         7       type of proposal for the November contract.  15 November a

         8       telex came back from the Grain Board, partial amount $14

         9       before arrival and the balance of $30.50 one week - so it

        10       is the same agreement we reached on the November contract.

        11

        12       Q.   Could we bring up, please, AWB.0144.0220.  This is in

        13       the form of what appears to be a telex or an electronic

        14       communication from the Grain Board of Iraq to AWB regarding

        15       inland transport charges.

        16       A.   Incorrect.  That's an internal document from AWB, the

        17       payment of inland transport.

        18

        19       Q.   It's dated 15/11/2000.  The Grain Board indicates:

        20

        21            After carefully studied your proposal of

        22            transferring the land transport charges we

        23            ask you to accept the following.

        24            1 - Transfer partial amount of DM 31.92

        25            equal to USD 14.00...before the arrival of

        26            the vessel to Umm Qasr port following the

        27            same procedure of PH 6 and 7 contracts.

        28            2 - The balance amount of DM 69.54 equal to

        29            USD 30.50 to be transferred within one week

        30            after receiving the value of the cargo to

        31            the account nominated by us.

        32            Pls confirm.

        33

        34       That's from the DG - the Director-General of the Grain

        35       Board of Iraq.  Is that something you received on or about

        36       15 November 2000?

        37       A.   Correct.

        38

        39       MR AGIUS:   I tender that document, Mr Commissioner.  That

        40       relates to paragraph 109 of the statement.

        41

        42       THE COMMISSIONER:   Yes.

        43

        44       EXHIBIT #160 DOCUMENT FROM GRAIN BOARD OF IRAQ TO AWB

        45       LIMITED, DATED 15/11/2000, BARCODED AWB.0144.0220

        46

        47       MR AGIUS:   Q.   When you sent your trip report
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         1       from February 2001, you say in your statement that it would

         2       have been sent to a large number of people within AWB, and

         3       you nominate them:

         4

         5            This report was distributed internally to

         6            Charles Stott and up to 15 others,

         7            including Tim Goodacre, Sarah Scales and

         8            David Johnstone.

         9

        10       Did anybody ever come and speak to you - that is, of their

        11       initiative - about the matter to which you had referred

        12       concerning the trucking/service fee that you referred to in

        13       your report?

        14       A.   No-one raised that issue with us at all, that I can

        15       recall.

        16

        17       Q.   Then at paragraph 119 you say:

        18

        19            When I returned to Melbourne, I verbally

        20            raised my concerns regarding the inland

        21            transport fee directly with Charles Stott.

        22            I advised him of what Yousif had said.

        23            I told him I was concerned that the money

        24            for the inland transport fee was going

        25            directly to Iraq.

        26

        27       When you say that you told him of what Yousif had said,

        28       what did you say to Mr Stott?

        29       A.   I think I would have referred to the fact that Yousif

        30       was calling this an after service fee and using money to

        31       build things for infrastructure, such as the lab at

        32       Umm Qasr and the grain silos that they were building

        33       outside of Baghdad, that he was implying that the money was

        34       going from the 10 per cent service fee, basically, back to

        35       use it for those purposes within Iraq.

        36

        37       Q.   Did you draw Mr Stott's attention to the fact that you

        38       had set out some of this in the Iraq trip report?

        39       A.   I would have taken it that we were - the trip reports

        40       were essential documents that Mr Stott made us write.  Our

        41       trip reports before Charles Stott came back to the Wheat

        42       Board were nowhere near as extensive and as lengthy as the

        43       reports that we are starting to see now.  We had to - and

        44       we take it that the people we send them to read them.  So

        45       we had brought his attention to that - that matter would

        46       have already been brought up to him, and I reiterated it by

        47       going to see him and verbally raising it, that they were
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         1       siphoning money from the escrow account.

         2

         3       Q.   And what was his response?

         4       A.   His response on the matter was that I was making an

         5       assumption of an interpretation that Yousif had basically

         6       said; because it is an assumption, not to concern myself

         7       with it.  He dismissed the issue and said, "Just continue

         8       doing your business how you have been doing it", full stop.

         9

        10       Q.   In your statement you say:

        11

        12            I had no direct proof that this was

        13            occurring and I was only making

        14            assumptions.

        15

        16       Is that what Mr Stott said to you?

        17       A.   I believe it was more that I was making - no direct

        18       proof - I was making an assumption about this 10 per cent

        19       loading and service fee.

        20

        21       Q.   But you had direct proof of what Mr Yousif had said to

        22       you, because Mr Borlase had been with you when it had been

        23       said and you had recorded it in your Iraq trip report?

        24       A.   We recorded it - it was a view of ours that they were

        25       siphoning money directly from the escrow account due to a

        26       comment made by the Iraqis by Yousif.

        27

        28       Q.   Did you say to Mr Stott, "Well, what kind of proof

        29       would you expect me to have about what it is that the

        30       Iraqis are doing with this money?"

        31       A.   I did not question Mr Stott after he dismissed it,

        32       full stop.

        33

        34       Q.   Was there any discussion in this context about whether

        35       or not this would be outside the UN sanctions?

        36       A.   There was no discussion.  Following raising this

        37       issue, that was the end of the issue.

        38

        39       Q.   So there was no reference to whether or not the AWB

        40       itself might be in breach of the sanctions if it went along

        41       with this arrangement that the Iraqis were insisting upon?

        42       A.   None whatsoever.

        43

        44       Q.   No discussion about what position the AWB might find

        45       itself in if it went along that path?

        46       A.   None whatsoever.  After this was dismissed it was

        47       dismissed immediately and that was the end of it.
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         1

         2       Q.   Can I remind you of an earlier email that we have

         3       covered in the course of your evidence in which there is

         4       recorded in brackets that, in effect, you had been told

         5       that this had been approved by the UN and that you were

         6       going to get written confirmation?

         7       A.   Correct.

         8

         9       Q.   It would seem that this information that you had from

        10       Mr Yousif would be directly opposed to any notion that this

        11       had been approved by the UN and that it was available to be

        12       confirmed by the UN or otherwise?

        13       A.   Correct.  I believe that even though I made subsequent

        14       points to raise it in issues in subsequent meetings,

        15       I think my thoughts would have changed that probably this

        16       is now how we do business again.  It was probably taken at

        17       the time, Iraq is an extremely important market to AWB, AWB

        18       Pool and AWB Limited.  They had made a significant amount

        19       of profit from freight, they made a significant - the

        20       grower returns were great, treasury were now making money.

        21       It was increasing our OPI.  I was putting up the fact that

        22       we could start raising red flags and investigating that it

        23       might be wrong what we are doing.  And it was dismissed.

        24

        25       Q.   Did you think that you might go to Mr Goodacre or

        26       Mr Lindberg and draw this to their attention?

        27       A.   No.  Tim Goodacre brought back Charles Stott to the

        28       company.  It would have - it would have been career suicide

        29       at - what's this, in February?  After - you know,

        30       Adrian Hunter had been sacked; Phil Hughes, my friend, had

        31       resigned; a number of people - Tim Dewan resigned, Mark

        32       Emons resigned.  There was a huge amount of structural

        33       change.  There was a lot of intimidating.  To me then to go

        34       over Charles' head and say, "Charles just ignored this

        35       fact; Tim, we need to raise this issue", would have gone

        36       not upwards, it would have come back down and it would have

        37       been something that I wasn't prepared to do.  It would have

        38       been career suicide.

        39

        40       Q.   Could I put this in a different temporal context,

        41       Mr Hogan.  Had you seen the code of conduct?  Had that been

        42       offered at this time?

        43       A.   As I said, I'm not aware.  The code of conduct was an

        44       issue to be raised in, say, June, July, August.  I can't

        45       remember if I did sign it or didn't sign it.  I always

        46       accepted that I was working for the company, and the

        47       company was aware and we made the company aware of what we
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         1       did, as far as through Pakistan, through other markets, and

         2       now raising this issue through Iraq.  The code of conduct

         3       didn't - didn't come into my mind then.  I was raising the

         4       issue with management.

         5

         6       Q.   Well, what other option did you have, Mr Hogan - and

         7       I ask you that in all earnestness.  You had been given an

         8       opinion by Mr Stott that you were making assumptions and

         9       you should go on with it:  was there any other line of

        10       authority that you could approach within the AWB to draw

        11       this to attention?

        12       A.   I didn't feel like there was any other line that

        13       I could draw to attention, no.  My option was to continue

        14       to do it, as we did with Pakistan, as we did with other

        15       markets - continue to do it and don't talk about it; this

        16       was the culture of how we operated - or leave the company.

        17

        18       Q.   Did you raise your concerns with any of the other

        19       staff, even on a personal level?

        20       A.   I don't think so; I don't recall so.  Darryl Borlase,

        21       obviously, knows the same.  Darryl Borlase was aware that

        22       I was going to raise this issue with Charles Stott as well,

        23       and raise my concerns about it.  But I didn't discuss it

        24       internally.  This is February, so my most experienced

        25       account manager, Phillip Hughes, had resigned in December.

        26       I had a new guy starting at the desk.  Michael Long --

        27

        28       Q.   Who was the new guy starting at the desk?

        29       A.   Todd Lees.  I don't know if the marketing executive,

        30       he didn't report to me, Nigel Edmonds-Wilson, had come on

        31       yet.  We had a completely different structure around this

        32       time than what I did when I first came back in August.

        33

        34       Q.   Mr Hogan, we do have this code of conduct brochure,

        35       and we do know, because we had evidence from Mr Emons, that

        36       there was concern expressed by some members of staff as

        37       early as February 2000 concerning the introduction of the

        38       code of conduct and members of staff being asked to sign

        39       it.

        40       A.   Mmm-hmm.

        41

        42       Q.   I can't put a date on the edition of the code of

        43       conduct that the inquiry has, but we are obtaining that

        44       information.  However, it does record this on page 0029 of

        45       the exhibit, which is exhibit 22:

        46

        47            If it is considered that a potential breach
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         1            has occurred, it should be reported to your

         2            general manager through your line manager

         3            or to the human resources division.  Where

         4            breaches are considered to be of a serious

         5            nature penalties may be imposed, ranging

         6            from counselling to dismissal.  In such

         7            instances AWB will act objectively, fairly

         8            and equitably and consistent with any

         9            applicable provisions or requirements in an

        10            employment contract.  When it is considered

        11            that a breach of the code of conduct has

        12            occurred, the handling of the process is to

        13            be administered by the human resources

        14            division in consultation with the general

        15            manager of the particular division in which

        16            the relevant person is employed.

        17

        18       Did you have recourse to the code of conduct at the time

        19       and determine that you might have gone to the human

        20       resources division with this problem?

        21       A.   I - well, I have done the right thing; I have reported

        22       it directly to my general manager, who is - that is what I

        23       have done.  I would - even if I read that, I wouldn't say,

        24       "All right, now, come on Charles, I'm dragging you down to

        25       HR and we're going to have it out down there."  I would

        26       have lasted another - a week.  I think I have it - I have a

        27       diary note in early February or March, scribbled on my

        28       diary about how concerned I was about my position at the

        29       company at that time, and another friend has written

        30       something else there.  So, no, I wasn't going around

        31       Charles; I wasn't going to go past Charles; I had raised

        32       the issue and that's where I stopped it.

        33

        34       Q.   At the end of your trip report for February 2001, at

        35       page 0049, you record:

        36

        37            AWB to explore which currency we can remit

        38            the trucking fees.

        39

        40       And you will recall that you had ended your note about

        41       trucking/services fee with a note:

        42

        43            Treasury had an opportunity to make a

        44            margin on the foreign exchange hedge.

        45

        46       A.   Mmm-hmm.

        47
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         1       Q.   One way in which that might be read is that really

         2       there was an incentive for the AWB to perform the contract

         3       in the way in which the IGB was insisting, because it

         4       presented as yet another way in which this valuable market

         5       might deliver a profit to the AWB?

         6       A.   Correct.

         7

         8       Q.   So although it might be, on one view, in breach of the

         9       sanctions and unethical, on the other it presented as an

        10       opportunity to make more money.  Was that contrast a matter

        11       of discussion within the AWB?

        12       A.   I think it was well known.  I think the Michael Long

        13       and myself trip report outlined the importance of the Iraqi

        14       market to the AWB again, to the management.  Everyone knew

        15       how important Iraq was.  It was making money in treasury,

        16       it was making money in freight.  It was making money in

        17       what they call the OPI, the outperformance index.  It was a

        18       market that was, you know, just under Japan, I think, as

        19       far as premiums were going.  It was huge.  It was - it was

        20       profits of money all round on it.

        21

        22       Q.   Not something that might be lightly turned aside?

        23       A.   Not for 50 per cent of the APW crop.  We worked it out

        24       that if we had lost the Iraqi market, the actual pool

        25       return was going to drop somewhere between I think $8 or

        26       $15 per tonne, just to lose and stop trade with Iraq.

        27

        28       THE COMMISSIONER:   Q.   When did you do that calculation?

        29       A.   It is in a report, a risk report, July - I think it is

        30       in the documents here.  I did a risk report I think it was

        31       in March of 2002 that will show you the values, or

        32       something.  Do you want me to find a copy of it?  It is in

        33       the document AWB.0106.0234.  It is from a trip from myself

        34       and Michael Long, I think.

        35

        36       Q.   2002?

        37       A.   Yes - 25 June 2002.  That's a summary of the values,

        38       of what that brings up to the values.  There is another one

        39       where we estimate if we lost the market what the actual

        40       impact on pool would be.

        41

        42       MR AGIUS:   Q.   The document AWB.0106.0234 is referred to

        43       at paragraph 143 of your statement.  In it you record that

        44       the amount of wheat provided to Iraq accounted for around

        45       45 per cent of the APW pool?

        46       A.   Correct.

        47
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         1       Q.   APW being one of the two largest receival grades in

         2       Australia.

         3       A.   So that was a summary of the value to the company.

         4       There is also a paper documented at AWB.5042.0244, and

         5       I think the second paragraph on that page will tell you the

         6       value to the Australian growers - there it is - if we lost

         7       the Iraqi market.

         8

         9       MR AGIUS:   Mr Commissioner, I will tender the document

        10       from which I read, the email from Mr Hogan to Messrs

        11       Lindberg, Ingleby, Stott, Goodacre, Morison and Ms Scales,

        12       copied to a number of others, AWB.0106.0234 and 0235.

        13

        14       EXHIBIT #161 EMAIL FROM MR HOGAN TO MESSRS INGLEBY, STOTT,

        15       GOODACRE, MORISON AND SCALES, AND COPIED TO OTHERS,

        16       BARCODED AWB.0106.0234-0235

        17

        18       MR AGIUS:   Mr Commissioner, there are a number of other

        19       documents that I want to check before I put them to

        20       Mr Hogan.  Would that be a convenient time?

        21

        22       THE COMMISSIONER:   Yes.  Mr Judd, did you want to make

        23       some remarks?

        24

        25       MR JUDD:   Yes.

        26

        27       THE COMMISSIONER:   Mr Hogan, you can step down, if you

        28       wish.

        29

        30       <THE WITNESS WITHDREW

        31

        32       MR JUDD:   It is a housekeeping matter, Commissioner.  I

        33       will be as brief as I can.  I wanted to draw the

        34       Commission's attention to the very practical difficulty

        35       that we are experiencing as legal representatives for the

        36       AWB conducting this proceeding remotely from our chambers,

        37       offices, and, on the part of AWB, its business premises in

        38       Melbourne.

        39

        40            The fact is, and we accept it, that this hearing is

        41       being conducted in Sydney, but, as the Commission well

        42       knows, the object of the hearing, the AWB, is a

        43       Melbourne-based company and the majority of witnesses are

        44       Melbourne-based, if not all, the legal representatives are

        45       Melbourne based, and we are spending a great deal of time

        46       not just travelling backwards and forwards, which is taking

        47       in effect a day a week in travel, but the more significant
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         1       issue is dealing with such matters as document management

         2       and the ordinary matters of addressing issues with our

         3       respective clients in Melbourne, which can't be done, in

         4       our submission, effectively remotely.

         5

         6            We have been struggling on now for a number of weeks,

         7       but it has come to the point now where we recognise that

         8       this hearing is likely to go a little longer than we all

         9       anticipated.  That, of course, is a matter that will be of

        10       great concern to the Commission.

        11

        12            We also understand, sir, that this Commission of

        13       inquiry will, quite appropriately, be concerned about the

        14       time hearings take, the object to finish on time, and the

        15       expenditure of public funds.  We do understand those

        16       considerations; they are very real.  However, sir, that is

        17       a consideration and issue with every hearing of this kind,

        18       and more commonly the administration of justice through the

        19       courts.

        20

        21            The point I am coming to, sir, is simply this:  the

        22       difficulty in managing remotely has reached the point where

        23       we feel obliged to ask the Commission for a day per week to

        24       deal with matters which we must in Melbourne.  We thought

        25       of alternative proposals that might be implemented to avoid

        26       the impact of that on the Commission's time and resources.

        27       A mere half day on Friday doesn't assist, because of course

        28       the time is then occupied in travelling back to Melbourne,

        29       so we don't have the advantage of the working day.

        30

        31            One alternative is to do as seems to have become in

        32       part the custom, extending the hearings through for another

        33       half an hour until 4.30 on a regular basis to try and make

        34       up at least some time.  But our position, sir, is that the

        35       management is made all the more difficult by the fact that

        36       we don't have a business day, and given the difficulties as

        37       I have explained in dealing remotely with some very

        38       important issues, and documents are just one of them, we

        39       ask the Commission to accommodate a request that we be

        40       given the opportunity to spend preferably Friday in

        41       Melbourne to be able to attend to the things which we must

        42       in relation to this hearing.  This is not for personal

        43       convenience; it is a matter which is directed solely to

        44       address issues which ordinarily would be perhaps addressed

        45       after hearings conclude, and the like, were we based in

        46       Melbourne.

        47
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         1            That's the accommodation we seek.  Unpalatable

         2       although it is, and we understand from the Commission's

         3       point of view the exigencies that control you, sir, and the

         4       duration that this hearing is likely to take, but, as

         5       I say, from our part it is a matter of real concern, and

         6       I --

         7

         8       THE COMMISSIONER:   Has not AWB established an office up

         9       here for the purpose of addressing this inquiry?  I would

        10       have thought their solicitors would have done that, or AWB

        11       would have, and they would have had the documents up here.

        12

        13       MR JUDD:  My solicitors have a branch office up here, sir.

        14       Might I back up a little?  It was anticipated that that

        15       kind of arrangement might well accommodate the problems

        16       that we ordinarily expected would attend a remote location

        17       but, as things turn out, it hasn't solved them.  We have

        18       redundancy in teams of people working in Melbourne and

        19       doubling up here.  It is not an application we make

        20       lightly.  It is one where we believe the benefit to be

        21       derived, hopefully, in the expedition of such further

        22       materials as ought to be produced, the expedition in

        23       dealing with the normal matters that counsel and solicitors

        24       and clients need to attend to in a hearing such as this, we

        25       would hope would assist the expedition of the matter before

        26       this hearing.

        27

        28            Now, of course, one can't offer guarantees of that,

        29       but that is our understanding of the position.  It is not

        30       solved, in our submission, simply by having a remote

        31       office.

        32

        33       THE COMMISSIONER:   In what form would the Commission be

        34       likely to be assisted?  Is it that you wish to prepare

        35       additional statements from witnesses?

        36

        37       MR JUDD:   Sir, I don't put that forward at all as a --

        38

        39       THE COMMISSIONER:   Well, then, how is the Commission going

        40       to be assisted?  I mean, the reality is that the burden is

        41       on those assisting me, and me, if I may say so, at present,

        42       and I would have thought document management, and the like,

        43       is something which would readily fall within the capacities

        44       of your undoubtedly competent solicitors to attend, and

        45       with the proper resources applied, I would have thought

        46       that would solve the problem.  Solicitors have the capacity

        47       to speak to witnesses about these things, if they wish.
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         1

         2       MR JUDD:   The document management is only one of the

         3       issues, sir.  We don't mean, by raising this issue in the

         4       way we have, to suggest that this is not a significantly

         5       onerous issue for this Commission to deal with.  It is, and

         6       we understand that those who assist you have an onerous

         7       task.  Ours is a little different.  We have issues

         8       concerning the production of documents that must be

         9       addressed.  We are concerned that, in some instances, they

        10       are not being addressed quickly enough for our liking, let

        11       alone the expectation of the Commission.

        12

        13            We find, sir, that the use of the telephone and the

        14       like is not as efficient as sitting down face to face with

        15       people.  We find, sir, that we have people who are coming

        16       up here for hearings and attending, waiting to get on, for

        17       days at a time and then returning to Melbourne without

        18       having given their evidence.  That is a different kind of

        19       inconvenience, but it does have the effect of then leaving

        20       those who are concerned with the obtaining of instructions,

        21       explanations, locations of documents, and that sort of

        22       thing, in a position where parties are moving backwards and

        23       forwards.  We have perhaps a lack of control of continuity

        24       which one would ordinarily have if you were located in the

        25       position, in the place in which the business, the lawyers,

        26       the witnesses and the hearings were taking place.

        27

        28            In substance, sir, the inefficiency of the travel and

        29       the communication is becoming a matter of real concern.  We

        30       are of the view, and express this as our submission, that,

        31       hopefully, it will assist the Commission if we can spend a

        32       little time in Melbourne, but we are also concerned --

        33

        34       THE COMMISSIONER:   That's the point I wanted you to come

        35       to - how?

        36

        37       MR JUDD:   I am also concerned, sir, that, in order to

        38       properly represent our client, we need to spend time

        39       attending to matters for a business day in Melbourne.

        40

        41            We can't expect people to come up here in order to

        42       discuss matters.  Matters have to be discussed, of course,

        43       at board level.  The Commission will no doubt be aware that

        44       the instructions that I receive are primarily at board

        45       level.  These are not matters that can be addressed easily

        46       remotely, by telephone, and the like, and we are very

        47       concerned to be able to discharge our responsibility to our
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         1       client as well as to this Commission.

         2

         3            I wanted to say earlier, sir, that we could not, even

         4       with the accommodation - if you, sir, were minded to grant

         5       it - guarantee that whatever we did would have the effect

         6       of shortening hearings, and I don't rise on this basis.  It

         7       is very likely that efficiencies will occur, but it is also

         8       a matter of fairness to our client in the process of

         9       engaging with legal representatives to ensure that the

        10       client's interests are properly protected.

        11

        12            For that reason, we make the application and ask the

        13       Commission and you, sir, to take that into account and

        14       provide us with some accommodation in that regard.

        15

        16       THE COMMISSIONER:   Yes, thank you.  Does anybody else wish

        17       to say anything about this?

        18

        19       MR FORREST:   I support Mr Judd, Mr Commissioner.

        20

        21       THE COMMISSIONER:   I don't want repetition, only anything

        22       that's additional.

        23

        24       MR FORREST:   At the moment I think you are aware that I am

        25       appearing for three witnesses.  We are working a seven-day

        26       week.  If there was an extra day, we would appreciate it a

        27       great deal.

        28

        29       THE COMMISSIONER:   I mean, the real problem is all this

        30       work should have been done months ago and it hasn't been.

        31       That's what I am confronted with.

        32

        33       MR FORREST:   The reality is, sir - as I am sure the

        34       Commission is aware - I was, with my learned friend,

        35       briefed six days after this Commission started.  To use a

        36       southern expression, we have been playing catch-up football

        37       ever since.  Now, we can deal with that, we are prepared to

        38       work hard and long, but an extra day would help a great

        39       deal.  So if that assists you in understanding our

        40       position --

        41

        42       THE COMMISSIONER:   I understand the generality of all

        43       these statements.  What I don't understand is what it means

        44       in concrete terms that cannot be attended to by solicitors

        45       in Melbourne.

        46

        47       MR FORREST:   In concrete terms for Mr Long it has meant
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         1       already --

         2

         3       THE COMMISSIONER:   Mr Long has, in essence, given his

         4       evidence.

         5

         6       MR FORREST:   It has meant already an additional statement.

         7       We understand that there is more to come, but that's down

         8       the track with Mr Long.  Sarah Scales has done an

         9       additional statement, which has been supplied to my learned

        10       friend Mr Agius.  With Mr Geary we didn't have the chance

        11       to be able to do that, because the issue had gone on the

        12       table after he was in the witness box.

        13

        14            So I suppose what I am saying is that, in concrete

        15       terms, we have provided, we hope, some measure of

        16       assistance to the Commission through what we perceive is a

        17       reasonably long day's work, seven days a week.  There will

        18       be further issues, and it may be that, subject to issues

        19       that arise, there may be further people, employees, that

        20       I ask you to appear for.  We would anticipate giving the

        21       same measure of cooperation where it is appropriate for

        22       them.

        23

        24       THE COMMISSIONER:   Yes, thank you.  Does anybody else wish

        25       to say anything?

        26

        27       MR FORREST:   I just finish by saying, sir, that we were

        28       told that Mr Emons - and I don't criticise anyone for this,

        29       but we anticipated Mr Emons was going to be a witness this

        30       week and perhaps then followed by Mr Hogan, and that gave

        31       us a breathing space, with DFAT after them.  Now it is

        32       proposed that the next few witnesses, I think, are to be

        33       AWB employees.  So all I am really saying is if you gave an

        34       extra day it wouldn't be wasted and we wouldn't be sitting

        35       at home by the swimming pool.

        36

        37       THE COMMISSIONER:   Thank you.

        38

        39       MR ALLEN:   On behalf of Mr Lindberg we support the

        40       application but have nothing to add.

        41

        42       THE COMMISSIONER:   Thank you.  All right.  I will consider

        43       what has been put.  Thank you.  I will adjourn until 10am.

        44

        45       AT 4.20PM THE HEARING WAS ADJOURNED TO TUESDAY,

        46       7 FEBRUARY 2006 AT 10AM

        47
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